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H  E  court  of  quarter  feilions  for  the  county  of  Berks^ 
on  appeal^  confirm  a  rate,  by  which  Samuel  Mathews  was 
afTeiTed  towards  the  relief  of  the  poor  of  the  pari(h  of 
Old  Wind/or  in  that  county,  and  flate  the  following  cafe : 


T 


That  the  appellant^  Samuel  Mathews^  is  rated  for  a  keeper's  lodge  ^^^  ^^y^ 
and  two  acres  of  land,  iituate  in  Wind/or  Great  Parkf  in  the  faid  j^^^  rateable 
pari(h  of  old  Wind/or^  and  that  the  faid  great  park  with  all  the  to  the  poor, 
lodges  belonging  thereto,    is  the  property  of  his  Majefty ;  and  that  ^"^^^*fe^' 
by  his  letters  patent,  bearing  date  the  eleventh  day  of  yuly  in  the  paratel^ 
lixth  year  of  his   reign,  his  faid  Majefty  gave   and  granted  the  ko"^«  *od 
office  of  ranger  or   keeper  of  his  faid  park,  with  all  the  lands,  thcy'pay^for' 
grounds  and  foil   within  the  fame,  lodges  and  privileges  thereto  them  by  rent 
belonging,    to  his  brother.   Prince  Henry  Frederick^  or  his  afligns,  ®'  ^^^^^ 
during  his  Majefty's  plcafure  j    who  by  virtue  of  fuch  office  occu-  * 
pies   the  great  lodge  and  park,    and   appoints    the   other  keepers 
thereof ;   and  that  the  faid  MatbewSj   the  appellant,  is  one  of  the 
keepers  of  the  faid  park,  appointed  by  his  Royal  Highnefs  dur- 
ing pleafure  ;  and   that  the  faid  appellant,  by  virtue  of  his  office, 
occupies  the  faid  lodge,    and  the  faid  two  acres  of  land,  for  which 
he  is  fo  rated ;  and  that  the  lodges  and  park  have  not  been  rated  to 
the  relief  of  the  poor,  till  about  two  years  ago.     That  John  "Johnfon^ 
another  keeper  and  occupier  of  one  of  the  lodges  in  the  faid  park, 

B  and 
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1777.         and  within  the  faid  parifli,  having  been  rated  about  two  years  for 

his  faid  lodge,  and  having  refufed  to  pay  the  rate,  a  warrant  of 
diftrefs  was  iffued,  bearing  date  the  27th  day  of  November  laft  paft^ 
and  in  confequence  thereof,  a  diftrefs  was  made,  and  his  goods  fold 
in  the  regular  courfe  of  law,  and  the  overplus  returned  to  him  ; 
againft  which  proceeding  he  has  not  appealed.  And  it  further  ap- 
pearing that  his  Majcfty  is  rated  to  the  poor's  rate,  for  the  Mewi 
in  the  pari(h  of  New  Wind/or ;  and  that  the  fame  is  paid  by  the 
Matter  of  the  Horfe  to  his  Majefty  ;  and  that  his  faid  Majefty  is 
rated  for  the  Mews,  in  the  parifh  of  St.  Martin^  in  the  city  of 
Wejiminjier  ;  That  Richard  Biggs,  who  is  clerk  of  the  works  at 
New  IVindfor  and  occupies  a  houfe  there  belonging  to  his  Majefty 
by  virtue  of  that  office,  has  for  many  years  been  rated,  and  pays  to 
the  poor  rate  of  New  PVindfor  for  the  fame  ;  That  the  occupiers  of  a 
houfe  in  the  parifti  of  New  Windfor,  belonging  to  the  crown,  and  at 
.prefent  in  occupation  of  Robert  Blunts  Efquire,  have  been  rated,  and 
have  paid  to  the  poor  rate  of  the  faid  parifh  for  twenty  years  paft ; 
And  that  Thomas  ^iljley,  an  officer  under  the  crown  at  New  Windfor, 
and  occupier  by  virtue  of  his  office,  of  a  houfe  on  the  Caftle  Bill 
belonging  to  the  crown,  and  within  the  faid  parifli  of  New  Wind/or, 
has  for  thany  years  been  rated  and  has  paid  for  the  faid  houfe  to 
.the  poor  ratcsj;  and  that  Ti^/s  predeceflbr  in  the  faid  office,  was 
alfo  rated  and  paid  to  the  poor  rates  there  for  the  faid  houfe  ;  That 
the  following  officers  or  fervants  of  the  crown  at  Hamptons-court 
in  the  parifli  of  Hampton,  in  the  county  of  Middle/ex,  who  arc 
occupiers  by  virtue  of  their  refpedive  offices,  of  houfes  and  lands 
thcrp  belonging  to  the  crown,  have  been  regularly  rated  and  have 
paid  tQ  the  poor  rates  of  the  faid  parifli  of  Hampton  ;  particularly 
Mrs.  Mojiyn,  wardrobe  keeper  at  Hampton^court  aforefaid,  for 
a  meadow  belonging  to  her  apartment  in  the  royal  palace 
and  annexed  thereto;  Mr.  Rice,  clerk  of  the  board  of  works, 
for  the  houfe  he  occupies  there ;  Mr.  Shaw  and  Mr.  Snape,, 
farriers  to  bis  Majefty,  for  the  eftates  in  their  occupation  ;  Sir 
William  Chambers^  comptroller  of  the  board  of  works,  for  his 
houfe  which  he  occupies  by  virtue  of  his  office  ;  That  Lord  North 
is  rated  for  Bujhy  park  and  lodge  belonging  to  the  crown,  fituated 
in  the  faid  parifli  of  Hampton,  which  he  occupies  in  right  of  his 
wife,  who  is  ranger  of  the  faid  park;  and  that  the  rates  have  been 
regularly  paid  for  the  fame,  both  by  him  and  by  the  late  Lord 
Halifax,  when  ranger  of  the  faid  park  ;  and  that  General  Hodgfon^ 
who  is  occupier  of  New  Lodge,   and  certain  land  thereto  annexed 
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in  Windfor  Fcreft  \n  the  parilh  of  Bray^  the  faid  lodge  and  lands 
being  the  property  of  the  crown,  has  been  rated  and  paid  to  the 
poor  rates  of  Bray  pari(h,  for  the  faid  lodge  and  lands ;  And  it 
likewifc  further  appearing,  that  many  fcrvants  have  gained  their 
fettlements  in  Old  Windfor  parifh,  by  their  fervicc  at  the  appel- 
lant's lodge,  and  the  other  lodges ;  many  of  whom  with  their 
families  have  been  and  are  chargeable  to  the  aforefaid  pari(h  of 
Old  Windfor  \  and  that  the  parifli  ofBpers  have  lately  paid  7,2L 
and  upwards  on  account  of  a  pauper,  who  gained  her  fettlcment  by 
fcrvice  with  Mr,  Fairfax^  the  perfon  who  immediately  preceded 
Samuel  Mathews^  the  appellant,  in  the  occupation  of  the  lodged 
for  which  the  appellant  is  now  rated  ;    it  is  ordered,  Qc. 

Dunning  and  Douglas  flicwed  caufe  in  fupport  of  the  rate;  and 
faid^  that,  though  the  cafe  was  not  intended  to  involve  the  queftion^ 
whether  lands  in  the  actual  occupation  of  the  crown  were  rateable, 
yet  it  had  found  even  that.  But,  be  this  as  it  might,  the  property 
of  the  crown  in  the  occupation  of  a  fubjedl  was  clearly  rateable ; 
\a'\  and  that  at  all  events  thefe  underkeepers,  who  were  mafters 
of  families,  that  fubjeded  the  parifh  to  heavy  burthens,  not  only 
ought  in  reafon  to  contribute,  but  were  alfo  as  occupiers  clearly 
liable  under  Stat.  43  Eliz.  c.  2.  That  this  cafe  )s  ftronger  than 
that  of  \b'\  Cbelfea  Hofpital  cited  in  \c\ ;  The  King  n).  The  Inhabi- 
tants of  St.  Luke's  Hofpital  \  where  the  court  ftaled,  that  the 
officers  of  Cbelfea  Hrfpital  were  charged,  as  having  feparatc  and 
diftinA  apartments^  which  are  confidered  as  their  dwelling  houfeSj 
and  in  which  they  and  their  families  refided :  and  that  the  appel- 
lant and  all  other  holders  of  thefe  lands  have  always  paid  to  the 
knd-  tax. 

Wallace^  Bearcroft  and  Hunter  H.  who  had  obtained  the  rule 
to  quafli  this  rate,  on  the  ground  that  this  lodge  and  clofe  were 
royal  forefl^landy  and  as  fuch  exempt  from  the  poor's  rate,  now 
dcfertcd  this  ground  ;  and  Wallace  contended  that  the  appellant 
was  not  an  occupier  within  the  ftatute,  the  keepers  being  by  iheir 
appointment  merely  fervants  during  plcafure,  and  liable  at  a  mo- 


fa]  Held,  that  where  the  fcitc  of  a  palace  is  demifed  to  a  fubjeft  for  a  certain  permanent 
intcreft,  the  grantees,  that  occupy  it,  are  rateable  to  the  poor.  The  Duke  of  Ponland  «• 
The  parifh  officers  of  St.  Margartt  IVtJiminJlir  at  Ififi  Prius,  after  H.  33  G.  i.  IVjnntU 
Analjfii  of  the  law  concerning  the  parochial  provifion  for  the  poor.     1767.  /•  6o, 

\J>\  Eyre  or.  Sroalpace  tt  ul,  E,  23  G.  2.  1750. 

l<]  zBurr.Rif.  fol.  1064.  Af.  1   G.  3.  1760,  Fidt  Mo  i  Blatk.  Rep.  249. 

B  z  ment's 


h 
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1777^  ment's  warning  to  be  difraifled  j  that  fuch  pcrfons  could  have  no 
right  or  intercfl  of  their  own,  and  could  only  be  confidered  in  the 
light  of.  doorkeepers  or  porters  at  the  lodge»gate  of  a  nobletxiaa's 
park ;   and  that  of  courfe  their  tnafler  ought  to  have  been  rated. 

Lord  Mamjidd.  You  (hift  ^our  ground.  The  true  quef- 
tion  to  be  tried  is^  whether  this  property  is  rateable  ;  and  you 
chufe  to  argucy  whether  this  man  is  the  occupier.  The  royal 
palaces  are  not  liable^  neither  have  they  ever  been  rated.  .  As  to  the 
Mews  in  St.  Martina  parifb^  that  part  of  it  only  is  rated,  which 
was  taken  in  of  late  years^  and  was  before  that  time  ground  be* 
longing  to  fome  adjacent  pari(b.  [12]  But  as  to  the  point  made 
before  the  court,  it  is  clear,  that  when  a  fervant  occupies  a  houfe 
aad  two  acres  of  land^  whether  he  pays  for  them  by  a  rent  or  by 
fervice,  it  can  make  no  difference  as  to  his  being  rated  :  he  is 
equally  liable. 

Bearcroft  now  Infifled,  that  the  fpecial  cafe  was  contradidtory  ; 
as  it  found,  that  the  Duke,  as  ranger,  was  occupier  of  the  wbole^ 
and  alfo  that  the  appellant,  as  keeper,  was  occupier  of  part ;  and 
therefore  that  the  Duke,  if  the  firft  finding  prevailed  in  the 
opinion  of  the  court,   could  only  be  rateable. 

But  this  objedlion,  as  it  went  only  to  an  amendment,  was  dif*- 
regarded,  and  AJiotip  'Willes  and  AJhburJi^  jufticeSt  concurring. 

The  rule  was  difcharged,  and  the  order  of 
Sef&ons  confirming  the  rate,    afHrmed. 


\a'\  So  in  the  cafe  of  Catherine  Hall^  Camhridgi^  which,  though  extraparochial,  as  mod  of 
the  old  Colleges  are,  was  holden  liable  for  lands  newly  taken  in.  Rex  i/.  Gardener,  7r.  14 
G.  3.  1774,  Gw^.  79. 

AT.  B%  In  MiebeieUnas  term  lail,  the  point  of  time  at  which  this  work  profefles  to  commence, 
no  cafe  arofe  applicable  to  any  part  of  the  fubjed  of  it.  . 


5?j;^^f  Rex  V.  Inhabitants  of  EUisfield. 

may'be?Jn!  T^  W  O  Juftices  remove  Samuel  Bulpit  and  Sarah  his  wife, 
cd  under  two  Jt  from  thc  parifli  of  Popbam  in  the  county  of  Hants,  to 
fnlhfeTMf  *^  pari(h  of  EUiifield  in  thc  fame  county •  Thc  fcffions,  on 
the  dlfconti-^  appeal,  confirm  the  order  and  ftate  the  following  cafe  : 
nuance  does  That  the  paupcr  was  hired  on  the  6th  oi  Decemlfer^  '^JJh  ^^ 
Ti^o^^  *  y^^^  jD^y///wtf«  of  the  pariOi  of  EHisJieid,  to  fervc  till  the  Michael^ 

which  the  '  ff/tfi, 

law  will  not  make  a  fra^ion.  ^     - 


■    •  • 
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wdu  1774.  That  he  went  into  the  fervicc  the  x\txt  day,.  Aid  t*JJ7^ 
continued  therein  till  9  o'clock  00  faid  Micbaelmas  day ;  at  which 
time  his  mafter  paid  him  his  wages^  and  the  pauper  took  his 
clothes,  and  left  his  mafler's  houfe  and  Service.  Abou<  half  an 
hour  afterwards^  hia  mafter  came  to  him  in  the  faid  paciih,  and 
defired  him  to  Aay  with  him  ;  but  pauper  defired  a  fum  for  his 
wages,  which  the  mailer  refufed  ;  faying^  <<  He  (hould  fee  hiai 
prefently  at  Bdfmgfioke  fair,  held  that  day,  for  hiring  fervants/* 
That  at  the  fair,  at  one  o'clock,  he  there  made  an  agreement  with 
the  mailer  to  ferve  him  till  Michaelmas  following,  17759  and  went 
into  his  fervice  that  evening,  being  the  evening  of  the  faid  Af/V 
cbaelmas  day  1774;  and  continued  therein  for  three  months. 
That  pauper  thought  himfelf  at  liberty  to  hire  himfelf  to  any 
other  perfon  as  foon  as  he  left  his  mailer's  houfe  j  and  ibouid  havd 
hired  himfelf  to  any  perfon,  who  would  have  given  him  the 
wages  he  afked  of  his  mailer. 

Lawrence  ihewed  caufe  in  fupport  of  thefe  orders ;  the  fervicc 
having  been  continued  during  every  day  of  the  whole  year,  the! 
pauper  muil  be  coniidered  as  having  ferved  for  a  year  within  the 
me^ining  of  Stat.  3  ^,  Of  Jlf.  r.  11.  and  8  G?  9  ^.  3.  r.  30.  ;  and 
he  infiiled  upon  the  cafe  of  f  j]  The  King  v.  The  Inhabitants  of 
Fifebead  Magdakfif  as  in  point. 

Lord  Mansfield^  caHing  upon  the  other  iide  i  Mansfield,  DuU'- 
n{ng2ind  Kerby,  in  fupport  of  the  rule  to  qukfh  the  orders,  contended, 
that  this  cafe  differed  from  that  of  Fijehead  ;  for  that  there  the 
pauper  had  left  part  of  his  clothes  (his  ihirt,)  behind  at  his  maf- 
ter's  ;  and  that  the  fervice  might  be  well  coniidered  as  continuing, 
while  the  pauper  went  home  for  that  advice,  which  he  received 
from  his  father.  But  that  in  this  cuie  the  feparation  of  the 
parties^  though  ihort  indeed,  was  complete  and  perfecfl  i  that  if, 
after  an  interruption  of  three  hours,  the  relation  between  mailer 
and  fervant  could  be  coniidered  as  continuing,  there  certainly 
could  be  no  reafon,  as  there  was  certainly  no  proviiion  of  any 
ilatute,  to  prevent  its  being  holden  as  fubiiAiog  and  uninterrupted 
at  the  end  of  three  days.  That,  the  diilblution  of  the  oontradt 
being  fo  complete  without  a  pretence  of  fraud,  no  fettlement  could 
be  gained  under  fuch  a  fervice  ;  even  if  the  court  would  connedr 
two  fervices,   contrary  to  the  true  fenfe  and  fpirit  of  the  llatutes 


• 


Xa\  "Biirr;  Setth  Caf.  il6.    M.  11  G.  2.  17^7. 

3^. 
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^777-  ^W.&  M.  c.  IK  and  8  Gf  9  W.  3,  e.  30.  and  the  repeated  de- 
clarations of  difTatisfadlion  from  time  to  time  by  fo  many  of  the 
judges,  [a] 

Lord  Mansfield — There  is  not  the  diflcrence  of  an  iota  be- 
tween this  cafe  and  that  of  Fifebeadi  and  every  argument  ufcd  there 
would  apply  in  the  prefent.  It  is  faid  there,  as  here,  that  the 
paupeirleft  his  matter's  fcrvice,  received  his  wages,  and  was  abfenc 
fome  time*  He  might  have  hired  himfelf  with  any  othtr  matter 
during  his  abfencej  Upon  his  return  be  does  not  agree  to  conti* 
pue  the  old  fervice,  but  makes  a  new  contraSl  for  more  wages. 
There  was  therefore  acompleat  abandonment  and  difcontinuance. 

The  ground,  on  which  the  court  went  in  that  cafe,  and  which 
holds  equally  in  the  prefcnt,  was,  that  the  law,  will  not  make  a 
fraction  of  a  day  :  and  the  reafon  and  jutticc  of  the  cafe  is  with  the 
fettlemeht.  As  to  the  interruption  and  difcontinuance.  Chappie 
juttice  obferved  very  properly  in  the  Fifehe^id  cafe,  that  upon 
every  new  contraA  there  is  ^fort  of  a  difcontinuance  :  and  that  the 
law  of  connecting  two  hirings  within  the  year,  which  was  now  fet- 
tled, .  could  not  have  been  fupported,  where  the  firtt  period  was  fuf- 
fered  to  elapfe  before  the  fecond  contrad  was  made,  \f)\  if  this 
were  otherwifc. 

jifton^  JVilles,  and  AJhburJl^  Juftices,  concurring. 

Rule  difcharged,  and  both 
orders  affirmed. 


Fthrnary  8 


\a\  Ld.  Ch.  J.  Rajmond^n^  Pace  J.  in  The  Kingt;.  The  Inhabitants  of  ^«i&0.  M.  i  G.  2. 
Foley,  144..  and  Powys^  J.  as  faid  by  Lee,  Ch.  J.  in  the  Fifehead  cafe. 
[^]  And  fuch  are  sill  the  cafes  cited  in  Burn. 

Vidi  Rex  v.  the  Inhabitants  of  Under  Barrw)  and  Bradley  Field,  H.  20  G.  3.  1780.  Pofl. 

Rex  V.  Inhabitants  of  Hemlington. 

TWO  juftices  [c]  made  an  order  upon  the  town(hip  of  Darling-- 
ton  in  the  county  of  Durham^  to  pay  a  weekly  fum  towards 
the  maintenance  of  two  baftard  children  under  feven  years  of  age^ 
brought  by  their  mother  to  the  town(hip  of  Hemlington  in  the 

[f]  This  a£l  does  not  require  more  than  one  jafUce.  Fide  3  ^.  r.  1 1 .  /ea.  11.  It  is  the 
flat.  18  £//«•  c.  3,  which  provides  for  the  pumiflment  of  the  mother  and  reputed  father,  ^s 
well  as  for  the  relief  of  tlic  pariih  againU  them,  that  requires  the  authority  of  twomagiftrates. 

county 
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county  of  Tork^  the  place  of  their  mother's  legal  fcttlcment ;  their  ^^^7^ 
own  being  at  Darlington.  The  feffions,  on  appeal,  difcharge  this  ' — "* — 
order,  and  ftate  a  cale  to  the  following  efFed. 

The  cafe  found,  that   Eleanor  Guy,   and    Mary  her  daughter,  a  Baftardliv- 
baftard,   born  at  Hemltngton^,  went,  under  a  certificate  from  Hem-  j^f^jJI^rfor* 
lington^  dated  July  nth,    1772,  to  refide  in  Darlington  i  and  that,  nurture,  but 
duriiTg  her  rtfidence  under  that  certificate,   Eleanor  was  delivered  having  a  dif. 
ef  Ann  and  mtltam,  two  other  baftard  children.  ^^^^^  ^^^^l' 

That  on  the  nth  oi September  jyy.^9  Darlington,   by  an  order  of  be  main- 
two  juftices,  removed  Eleanor  the  mother  and  her  daughter  Mary  ^^^^^^^yj^^ 
to  Hemlington  i  and  that  Ekanor^  the  mother,  carried  with  her  Ann  ^^^z\i\x\% 
and  William,  her  two  other  children,  though  not  named  io  the  or-  fettled. 
der  of  removal,  as  nurfe  children  to  Darlington. 

The  cafe  ihen  proceeded  to  (late  at  large  the  fa£ts  contained  ia 
the  following  order  of  two  juftices^ 

DurbaniV^%^  HERE  A  S  Jonathan  Davifon,  Efquire,  one  of 
to  wit.  3  VV  his  Majefty's  juftices  of  the.  peace  for  the 
faid  county  did^  on  the  complaint  of  the  churchwarden  and  over- 
fcer  of  the  poor  of  Hemlingtony  in  the  county  of  Tork,  iCue  t  fum- 
mons  under  his  hand  and  feal,  dated  the  nth  day  of  OBoberva^ 
ilant,  and  directed  to  the  churchwardens  and  overfeers  of  the  poor 
of  the  town(hip  of  Darlington,  in  the  faid  county  of  Durham, 
thereby  requiring  them  or  fome  of  them  to  appear  before  him  and 
fuch  other  of  his  Majcfty's  juftices  of  the  peace  for  the  faid  county 
of  Durham,  as  fhould  be  at  the  townhcufe  in  Stockton,  in  the  fame 
county,  this  day  at  eleven  o'clock  in  the  forenoon  of  this  day,  to 
(hew  caufe  why  an  order  (hould  not  be  then  and  there  made,  for 
the  payment  by  the  fame  churchwardens  and  overfeers,  of  a  weekly 
fum  to  the  faid  churchwarden  and  overfcer  of  Hemlington,  for  the 
maintenance  of  ^;7  Guy  znd  William  Guy,  baftards,  born  in  the  faid 
townfliip  of  Darlington,  and  then  refident  in  the  faid  townfhip  of 
Hemlington,  as  nurfe  children  with  their  mother  £/(f^/7^r  Guy.  And 
whereas,  the  faid  fummons  was  duly  fervedon  the  faid  church wai- 
dens  and  overfeers  of  Darlington,  or  fome  of  them,  but  they  or  any 
of  them  have  not  appeared  in  purfuance  thereof :  And  whereas,  the 
faid  Eleanor  Guy,  in  and  by  her  voluntary  examination  taken  in 
writing  and  upon  oath  this  day  by  and  before  George  Sutton,. 
Efquire,  and  Ralph  Ord,  Efquire,  two  of  the  faid  juftices,  hath 
declared  that  (he  was  delivered  of  the  faid  Ann  Guy  and  William: 
Guy  in    the  faid  townihip  of  Darlington^  who  were   both,  born 

2  baftards,. 
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1777«  baftards,  and  are  now  of  the  fevcral  ages  following,  to  wit,  the  faid 
^^ — ^ — '  jinn  Guy,  of  the  age  of  four  years  or  thereabouts,  and  the  faid  ^/V- 
/iam  Guy,  of  the  age  of  one  year  and  an  half  or  thereabouts ;  that 
they  are  now  chargeable  to  the  townihip  of  Hemltngton  aforefaid, 
and  that  (be  is  not  willing  to  part  with  them  until  they  refpec- 
tively  attain  the  age  of  feven  years.  Now  in  confideration  thereof^ 
and  on  the  complaint  of  the  faid  churchwarden  and  overfeer  of 
^  Hemltngton,  We  do  hereby  order  the  faid  churchardens  and  over- 
fcers  oi  Darlington^  or  fome  of  them  to  pay  to  the  faid  church- 
warden and  orerfeer  of  Hemlington^  the  fum  of  two  {hillings  weekly 
and  every  week»  for  and  towards  the  fupport  and  maintenance  of 
the  faid  Jnn  Guy  and  William  Guy^  until  they  (hall  be  ordered  ac- 
cording to  law  to  forbear  the  faid  allowance  or  otherwife.  Given 
under  our  hands  and  feals  at  St$€kton  aforefaid^  the  25th  day  of 

OSfober,    IJJS* 

Ralph  Ord^ 
G.  Suttin. 

77?e  Cafe  then  proceeded  to  Jlate^* 

That  the  churchwardens  and  overfecrs  of  Darlington  were  duly 
ferved  with  the  faid  order,  but  refufed  to  obey  the  fame ;  and  there- 
upon appealed  to  this  court,  at  this  (tfCionSp  {yanuary  10,  1776,) 
againfl:  tne  faid  order.  And  the  counfel  on  both  fides  having 
waived  all  defedls  [^]  (if  any)  in  the  form  and  manner  of  making 
the  faid  order  for  maintenance,  the  following  queftion  only  was 
fttbmitted  to  the  confideration  and  judgment  of  this  court,   viz. 

Whether  the  churchwardens  and  overfecrs  of  the  poor  of  the 
townfhip  of  Darlington  are  obliged  or  compellable  to  pay  to  the 


[a]  It  isfomewhat  fingolar  that  the  want  of  juriOidlion  in  the  court  of  quarter  fefHons,  no 
appeal  having  by  any  ilacute  been  eiven  in  the  cafe  of  relief  of  poor  peribns  by  an  order  of  a 
jufHce  of  peace,  fhould  have  paifed  unnoticed  at  the  bar  in  this  cafe  as  well  as  that  of  the  King 
Of.  the  Inhabitants  of  North  SkieUs,  H*  20  G.  3. :  efpecially  as  this  dtfeA  had  not  only  been 
pointed  oat  in  Af.  11  G.  3. 177c,  by  Mr.  Chamhers  ar^mtudoiti  the  cafe  of  the  King  a/.  Winlhip 
and  Grumvell,  quodviJi  in  the  Notes  Pofl ;  but  alfo  appeared  by  t:lear  legal  inference  from  the 
cafe  of  The  King  v.  Carlifle,  JIf.  7  G.  3.  Burn*s  Jyft*  3.  617,  E^.  ^T^S'  '^^  which,  had  an 
appeal  lain,  the  order  appealed  from  mufl  have  been  conclufive  upon  the  indidtment  for  not 
obeying  it.     Fiile  The  King  v.  the  Inhabiunts  of  North  ShiiUs,  Poft. 

The  fame  overfight  alfo  happened  in  the  cafe  of  the  King  v.  Woodflerton,  JIf .  6  G.  2.  2  Bar* 
mard,  207,  247.     This  cafe  is  alfo  reported  in  i  Sejf.  Cafes  p.  199.  under  the  name  of  The  King 
I/.  The  inhabitants  of  fVoolftauton,  county  of  Stajford.     lo  both  reports  it  is  ftated  as  the  cafe  of. 
an  Jpptal  to  the  court  of  quarter  feffions  ;  and,  though  neither  of  thefe  reports  arer  in  much  . 
repute,  yet  as  they  concur,  they  may  together  be  coniidered  of  fufficient  authority  to  efiablifh 
fuch  a  fad  as  this, 

churchwarden 
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churchwatdcn  and  ovcrfcer  of  the  poor  of  the  townfliip  of  Wmllng^,  '^777« 
ten,  any  money  or  other  thing  for  or  towards  tlie  Tciicf  or  main- 
tenance of  the  faid  Ann  and  William^  the  baftard  children  of 
Rleancr  Gu)\  whilft  they^remain  with  their  mother  as  nurfe  chil- 
dren aty  and  are  tnaintained  at  the  expence  of  the  townthip  of  Hem-^ 
lingtofij  (he  refufing  to  part  with  tliem  fo  that  they  be  rcmo?ed  to 
Darlington? 

Davenport  (hewed  caufe  in  fupport  of  the  order  of  fc(Iion8 ;  arid 
faid,  that  the  natural  and  legal  right  of  a  parent  to  take  chHdrea 
under  the  age  of  nurture,  wherever  they  might  be  iet^led,  a^ong  with 
her  wherever  (lie  might  go^  was  unqoeflionabl^ :  that^  as  to  the 
queftion  before  the  court,  which  was,  by  what  pari(h  fuch  childfen 
during  fuch  refidencc  were  to  be  maintained,  the  cafes  of  {<^]  $Vang^ 
ford^Tid,  Brandon^  \b]  the  King  v.  the  Inhabitants  of  5/*  Giles's  in 
the  Fields^  and  [c\  Sherwanbury  v.  Bolney^  which  would  be  con(i- 
dered  as  having  eftabli(hed,  that  they  muft,  during  their  refidence 
with  their  mother  in  a  pari(h  not  their  own,  be  maifitained  at  the 
expence  of  thetr  own,  were  all  determined,  when  the  court  had  in 
view  a  very  different  inquiry ;  and  not,  as  her-e,  the  maintenance^ 
but  ihtfettlemcnt  of  the  pauper :  that  Dr.  Burn  [/|  was  decidedly 
of  opinion  that  they  ought  to  be  maintained  by  their  mother^s 
pariQi  5  from  which  the  law  will  not  permit  them  to  be  removed  : 
that  if  juflices  have  aflfumed  the  power  of  apporliening  expenees 
between  parifhes  in  the  cafe  of  baltard '  children,  it  h  contrary  to 
the  (pirit  and  intention  of  ^at.  iS  Eliz.  c.  3.;  which  gives  them 
authority  to  charge  the  mother  or  reputed  father  in  relief  oj  the 
parijh :  that  fuch  a  pradice  in  all  cafes  is  contrary  to  law;  and  that 
the  inconvenience  of  fettling  minute  and  difputable  accounts  for 
fix  or  feven  years  together,  between  parilhcs  at  the  two  oppolite 
extremities  of  the  iiland,  would  be  munftrous  and  intolerable  ;  that 
there  are  only  two  or  three  cafes,  in  which  the  power  of  apportion- 
ing is  given  to  juftices  :  1 .  Where,  from  the  inability  of  one  parifli 
it  becomes  nece(rary,  in  aid  of  their  poor  rate,  to  aflcfs  another,  [e*] 
2.  Where  removals  and  appeals  are  in  feflions  adjudged  vexMious 
and  frivolous,  [f^  or  where  upon  the  removing  of  a  certificated 


[a]  Carth.  449.  K.  10  W.  3.  i  L.  Raym.  395.  Salk.  482. 
[^]  Burr.  Sett.  Cafes  2.     'fr.  6  and  7  G.  2,  1733. 
If]  Carth.  279,  Tr.  5  W.  &  M. 

[ii'\  Vol.  3.  315.  Edit.  iich.     And  fo  in  all  parts  of  the  earlier  editions  of  hit  work,  that 
touch  this  fubjcd.     Vol.  i.  206.  Vol.  3.  305,  502.  Edit.  nth. 
[i\  43  Eliz.  c.  2.  feft.  3* 
i/1  8  &  9  W.  3.  c.  30.  fc^.  3.  9  G.  X.  c.  7.  fcdt.  9, 

C  ^pcrfoa 
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ly^T*  perfon  the  reafonable  charges  of  the  maintenance  and  removal  are 
allowed  by  a  magiftratc.  \a'\  That  the  prefent  cafe  was  no  one  of 
thefe.  That  churchwardens  and  overfcers  are  not  authorized  to 
relieve  paupers  not  refident  in  their  parifhes ;  .except  in  the  cafe  of 
certificated  pej:rons,  \b'\  or  fuch  as  arc  in  the  workhoufe,  \c\  Thar, 
as  th^  cafe  of  \d'\  Skeff'retb  and  Walford  had  fettled,  that  the  mother 
may  retain  her  baftard  children  under  feven  years  of  age  though 
fettled  in  another' parish,  it  would  be  much  more  expedient,  that 
they  (hould  be  maintained  as  cafual  poor  in  the  parifh*  in  which,  if 
the  mother  chofe,  they  muft  neceflarily  remain ;  and  that  this  cafe 
warranted  that  dodlrine,  and  the  practice  that  had  obtained  under 
the  opinion  of  Dr.  Burn. 

Wallace^  in  fupport  of  ihe  rule  to  qua{h  the  order.  All  that  the 
cafe  fays,  is,  that  the  mother  (hall  not  be  feparated  from  her  children. 
Lord  Mansfield  (flopping  Mr.  Wallace, — -And,  if  more,  it 
would  be  a  fingle  authority  ;  whereas  there  are  feveral  againfl  it,  in 
which  the  point  is  fettled.  The  King  v.  Saxmundbam^  [e]  Fort. 
307.  cited  in  Bottf  254.  is  exprefsly  in  point;  and  the  King  v. 
the  Inhabitants  of  St.  Giles's,  in  Burr,  recognizes  the  fame  doc- 
trine. 

JJlon,  Juflicc. — Whether  the  child  be  legitimate  or  not, 
does  not  at  all  vary  the  cafe.  The  principle  is  the  fame  ;  and  the 
authority  in  Forte/cue  fays  exprefsly,     **  So  if  a  Baftard.'* 

JVilks  and  AJhhurJl^  juftices,  of  the  fame  opinion. 

Rule  abfolute. 
Order  of  feflions  quaflied,  and 
original  order  adirmed. 

This  point  has  again  been  decided  in  the  cafe  of  Simpfon  &  al. 
▼•  J^/^^f^^  ^  ^'*  M*  19  G.  3.  1779.  Dougl.  7.  The  queltion,  by 
whom  a  nurture  child,  fettled  in  one  pari(h  and  living  with  it's  mo- 
ther in  another,  ought  to  be  maintained,  was  before  the  court  in 
Tr.  8  ^.  3.  in  the  cafe  of  the  King  v.  the  Inhabitants  of  Luck^ 
ington.     Comb.  380,   381. ;.  but  was  left  undecided.. 

[tf  J  J  G.  2.  c.  29.  fed.  9. 

[^]  8  &  9  W.  3,  c.  30.  fca,  I . 

[<]  9  G.  c.  7.  fcdl.  4.' 

V]  ^^^'  ^*^*  ^^^'  *•  ^9'  Burn.  Vol.  3.  365.  Edit.  178^.  Dr.  Burn  dates  it  as  the  cafe 
',  K6s,iard  child  ;  a  faA,  which  the  cafe  expreAly  ftaces  not  to  have  been  adjucged  in  the  ' 
•fder. 

[/]  iz  W.  3. 

Rex 
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Tuefdaj 

Rex  1;.  Inhabitants  of  Brampton*  Fibruaryw. 

TW  O  juftices  remove   Hannah  Wright  from  the  parifli  of  ^^^^^'^^^^ 
AJhovcr  in  the  county  of  Dtrby  to  the  parifh  of  Brampton  three  wcekT 
in  the  fame  county.     The  fcflions,   on  appeal,  confirm  the  order,  before  the 
and  ftate  the  follomng  cafe :  tltfebg 

The  pauper  being  leg  illy  fettled  at  Brampton^  hired  herfelf  to  wiih  child, 
one  Mr.  Longfdon  of  Eyam  for  a  year,  and  ferved  under  that  hiring  though  her 
////  within  three  weeks  of  the  end  of  the  year  ;  when  her  mafier  difco-  ^c^)aid!^^* 
vertng  her  to  be  witb  child ^  turned  her  away^  and  paid  her  her  yearns  gains  no  fct- 
wages^   and  half  a  crown  over ;   whereupon  (he  went  home  to  her  ^lc«»«nt. 
father's  at  y-JIjover^  from  whence  (he  was  removed  as  above  dated. 
The  pauper  on  her  examination  in  court  faid,  (he  was  willing  to 
have  ftaid  her  year  out,   if  ihe  might  i  but  that  it  was  not  material 
to  her  whether  (he  (laid  or  went,  as  (he  had  received  her  whole 
year's  wages ;   and  that  (he  was  not  half  gone  with  child  when  (he 
left  her  fervice ;  and  hoped  (he  could  have  done  the  work  of  her 
place  to  the  end  of  the  year. 

Dtinnirig  and  Balguy  (hewed  caufe  in  fupport  of  thefe  orders. 

Dunning.  The  queftion  is,  was  this  contra<5l  di(rolved  before 
the  end  ot  the  year  ?  This  depends  upon  the  fa<ft,  whether  the 
niafter  has  adlcd  either  arbitrarily  or  fraudulently  ?  For  a  mafter, 
upon  juO:  and  reafonable  caufe,  may  difcharge  his  fervant  i  and  there 
can  be  no  doubt  but  that  a  criminal  condudt,  like  the  preCent, 
amounts  to  a  reafonable  caufe.  Though  it  has  been  faid  in  [a]  the 
King  V.  the  Inhabitants  of  Marlborough^  cited  in  Finer  s  Abridge-- 
mnt^  Tit.  Removal  C.  **  That  a  maid-fervant,  got  with  child,  can't 
be  removed  from  her  fervice."  \b)  This  can  only  mean  removed 


[a]   12  Mod.  403.  Tr.  12  W.  3. 

[^j  Dunning  cited  this  cafe  from  Bote  266  ;  adding  from  thence  "  This  is  however  good 

art6oroitgJi 

^.-v  ~ —  403-  go- : 

above.      There  is  indeed  a  marginal  note  in  Vin.  cited  from  Shawns  PariQi  Law,  p,  241. 

**  That  in  fuch  cafe  ajuftke  upon  complaint  of  the  mafier  may  difcharge  her  ;   but  nothmg  is 

faid  in  the  page  ciicd  Jrom  Vin.  or  in  12  Mod.  from  which  it  can  even  be  inferred,  that  there 

is  any  authority  in  a  mafier  fo  to  difcharge.     The  above  citation  from  bhaw  I  find  in  p.  242. 

of  his  3J  edition   1736.  Tit.  Workhoufes,  r.  58./.  21.     It  appears  to  be  an  obfervation  of 

his  own,  I  do  not  find  it  in  his  two  laft  editions  of  17 55  and.  1763.     In  the  cafe  of  Apprenticee 

Dr.  Burn  fays  exprefsly,   that  "  the  mailer  may  not  cf  his  oiuu  accord  difcharge  his  apprcn- 

lice,'*  but  may  proceed  under  one  of  two  llatutcs.  ^    Vol.  i.  p.  72.  Edit.  1785, 

C  Z  by 
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1777.  hy  the  parijh  officers  befor:  the  contrail  is  dijfolved  i  but  this  mifcon- 
dudl  is  a  good  reafon  for  the  mafter  to  diffolve  it  ;  and  there  can 
then  be  no  objedion  to  the  removal  by  the  parifh  officers. 

Balguy.     It  has  been  faid,   that  there  ought  to  have  been  an  ap- 
plication to  a  magiftrate  to  difcharge  the  fcrvant  :    but,   in  the  firft 
place,    this  is  not  the  cafe  of  a  ferVant  in  hulbandry,  and  therefore 
a  joftice  of  peace  has  no    jurifdidlion  to  difcharge:  or,    if  he  had, 
it  was  in  this  cafe  unnecelfary,  as  the  fervant  confentedj  and  the 
interpofition  of  a  juftice  could  be  only  neccflary,   in  cafes  where 
the  parties  were   not  agreed.     The  payment  of  the  whole  year's 
wages  has  been  alfo  infilled  upon  ;    and  that  this  payment  could  not 
have  been  made  on  any  other  idea,  than  that  of  the  contradt  conti- 
nuing to  the  end  of  the  year :  but  it  has  again  and  again  been  de- 
termined that  a  dedudtion  of  wages  does  not  prove  the  contradt 
diffdvid  within  the  year  :  \q\  jijion  J.  in  the  King  v.  the  Inhabi- 
tants of  Wijlerleigb  j  and,  if  fo,   the  full  payment  of  them  cannot 
prove  the  contraftr^'?//««/^i/;  to  this  the  cafe  of  \b'\  the  King  v.  the 
Inhabitants   of  Cajilxkurcb^  and   the  King  v.   the   Inhabitants    of 
Godalmingj  H.  12  G.  1.  cited  in  the  above  caft,   are  fully  in  point. 
As  to  the  fadl  found,  **  That  the  pauper  hoped  (he  could  have  done 
her  work/'  it  is  not  her  ability,  but  her  criminal  condudl,   that 
mufl  be  the  teft;  or  otherwife  a  mader  might  be  obliged  to  keep  a 
woman  in  his  houfe  for  many  months  under  thefe  circumftances, 
though  he  were  a  clergyman,  or  had  a  wife  and  daughters.     The 
cafe  of  [  ]  the  King  v.  the  Inhabitants  of  Richmond  is  not  appli* 
cable.     It  was  the  cafe  of  a  marriage;  and  the  mader  with  good 
reafon  difpenfcd  with  a  fortnight's  fervice ;  .for  the  pauper's  wife 
had  Aayed  a  fortnight  beyond  her  year  at  the  inilance  and  for  the 
accommodation  of  the  mafter. 

Wallace  and  Wills,  in  fupport  of  the  rule  to  qua(h  the  orders: 
The  (lat.  5  Eliz.  ^.4^  extends  to  maid  fervants;  and  therefore  at 
lead  the  intervention  of  a  magidrate  is  neceflary  :  without  it,  the 
contradt  could  not  legally  be  diiTolved  ;  nor  is  there  any  authority  to 
fupport  the  contrary  dodritve.  But  a  magidrate  could  not  in  this 
cale  interfere,  it  not  being  the  cafe  of  a  Icrvant  in  huAandry  s;  neither 


\a\  His  words  were  **  The  only  difference  between  this  cafe  {Wtfitrlttgh)  and  the  King 
•V.  the  Inhabitants  oi  Goatneftom  in  Burr.  Settl.  Caf.  251.  is  the  ab«;teinent  if- the  wages;, 
but  there  are  ieveral  cairs  wbere  that  has  been  held  to  ijgmfjr.  noiiuDg»"     M*  14  G,  3.  177J9 

[i]  Burr.  Settl.  Cal'.  6B.   Mich.  9  G.  a,   I735* 

{€}  £ait-  13  Q$Q.  3.  1773.     Burr,  Settl.  Caf.  740, 
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is  there  even  a  dictum  to  fapport  fuch  a  do<5trinc,  except  the  marginal  I777» 
note  in  Viner^  cited  from  Sbaw,  ad  that  is  but  a  loofe  obfervation- 
unfupported  by  any  authority.  That  on  the  contrary  the  cafe  itfelf 
in  Finer  was  exprcfsly  in  point  i  that  there  was  no  pretence  for  the 
con(lrudlion  fuggeftcd  on  the  other  fide,  that  the  court  muft  meaa^ 
'*  can't  be  removed  till  after  the  contraft  is  diflblved  by  a  dif- 
**  charge  :"  that  the  cafe  affords  nothing  on  which  fuch  a  con- 
jcdture  can  be  founded  j  but  on  the  contrary  fays  ^^  jball  not  J  or 
•*  that  be  removed^  but  Jfoallfcrve  out  her  time :  Andjince  /he  is  not' 
••  removeable^  (sc*'  (o  as  to  leave  no  folid  foundation  to  fupport  the 
fenfe  contended  for-  'Tis  argued,  that  bccaufe  a  deduction  of 
wages  does  not  vary  the  nature  of  the  contradl,  the  payment  of 
them  cannot  vary  it ;  but  all  the  authorities  fay,  that  when  the 
difmilVion  of  a  fervant  is  accompanied,  as  here,  with  the  payment 
of  the  whole  wages^  it  (ball  be  confidcrod  as  a  difpenfation  of  the 
remaining  fcrvice ;  or  in  other  words  a  conftrudivc  continuance  of 
it  to  the  end  of  the  year.  They  denied  the  confent  of  the  pauper 
to  niffulve  the  contrad  ;  and  infided  that  the  half  crown  beyond 
her  wages  muft  be  confidercd  as  an  equivalent  for  her  board  :  and 
that  the  only  objcdt  of  the  mafter  was  to  defeat  the  fcttlcment  of 
the  fervant  in  his  parifti. 

IFiJ/s  alfo  cited   the  cafe  of  [a]  the  King  v.  the  Inhabitants  of 
Hanbu^y ;  where  it  was  adjudged  that,   though  the   magrftrate  hadi 
allowed  the  difcharge  of  the  Icrvant  upon  :be  complaint  of  the  maficr^ 
yet,   bccaufe  this  was  an  adl  of  junfdidion  in  the  magillrate,  which^ 
ought  to  be  by  order,  and  it  was  ftated  that  no  order  was  made,  the 
court  held  that  the  contra(fl  was   not  diflblved.     And  from  hence^ 
and  from  the  circumftance  of  its  being  faid  by  the  court  •*  I  hat  a- 
*•  fervant  cannot  be  tbm  difcharged  againji  his  own  confent^^  he  in- 
ferred, that  a  mafter   has  not  any  fuch  authority  by  law  vefted   in* 
himfelf.     He  alfo  infifted,  that  an  onmarried  wioman  by  being  wiili^ 


[«]  Burr.  Scttl.  Caf.  322,  26  &  27  G.  2..  1753.     In  the  fame  cafe  reported  in  Scyer  100.. 
'vnder  the  name  of  the  King  v^the  Inh.  Litanis  of  Tardeiigg^   the  judgjicnt  of  the  court  is 
llatcd  as  exprjcfs  and  positive  upon  this  fubjecl.     It  was  the  cale  of  a  fervant  difcharged  for  mar- 
rying a  woman  big  with  child.    And  b>  the  court.     It  is  \txy  doubcful,  whether,  as  the  power 
given  toajulUcc  of  the  peace  by  5  Elix..c,  4.  par.  5.  of  d'fcharging  a  Servant,  is  only  given  • 
ior  rcafonabic  caufe,  marriage  is  a  reafonable  caufe  of  difcharge  j.buc, .if  ii  be,  as  the  juftice  of; 
the  peace  made  no  order  tor  the  difcharge  of  the  pauper,  tut  aij  har^§  by  bis  majier  <waj  ilU' 
lal..    And  it  appears  from  the  report  in  Burvui^   fo,  32^,  that  this  point  was  maUc  at  the 
bar;  Nir.  Ingram  infixing,  that  marriage  made  the  con tradt  voidable  at  the  eledion  of  the. 
nailer,  who  might  dijibargf  fw.  this  cat^t^ 
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1777.  child  is  not  guilty  of  any  crime,  or  even  raifdemeiinour  at  common 
law:  that  alt  mifdemeanoQrs  are  indidlable,  which  this  is  not. 
That  though  it  may  be  an  offence  cognizable  in  the  eccleliaftical 
courts,  yet,  after  the  woman  is  brought  to  bed,  it  is  not  fo  in  the 
temporal  courts,  even  by  the  provifions  of  any  ft.itutc,  unlcfs  the 
child  becomes  chargeable.  That  the  pauper  was  willing  to  ftay, 
and  the  whole  wages  were  paid. 

Lord  Mansfield.  The  ftatute  of  8  &  g  W.  3.  r.  30,  is  an 
explanatory  law,  and  muft  not  be  carried  beyond  the  words  by  con- 
ftrudtion.  [a]  It  declares  that  there  muft  be  a  hiring  for  a  year, 
and  a  continuance  for  a  year  in  that  fervice,  to  gain  a  fetilement. 
With  refpcdl  to  the  hiring,  in  Conformity  to  the  nature  and  objedl 
.  of  the  adt,  the  court  has  been  critical  and  exadt;  but  fervice,  from 
the  nature  of  the  thing,  admits  often  of  queftions  upon  the  circum- 
ftances  ;  as  whether  the  abfenc :e  was  with  leave,  from  ficknels,  &c. 
But  thefe  queftions  have  always  been  brought  to  this  point,  whe- 
ther the  contradl  was  put  an  end  to  within  the  year  ?  This  cannot 
be  done  by  the  difmiffion  of  the  fervant  without  good  and  fufficient 
caufe.  In  [o]  the  King  v.  Cafilcchurch  there  was  a  difcontinuance 
by  agreement,  and  the  contradl  therefore  determined.  In  fuch 
cafe  the  payment  of  the  full  wages,  which  might  be  mere  benevo- 
lence could  make  no  difference.  The  queftion  then  is.  Is  this 
contradl  diffolved  within  the  year  ?  The  anfwer  depends  Opon  this  ; 
Has  the  mafter  done  right  or  wrong  in  difcharging  his  fervant  for 
this  caufe  ?  I  think  he  did  not  do  wrong.  The  marginal  note 
cited  from  Viner^  whatever  degree  of  authority  it  may  be  entitled 
to,  is  well  warranted  in  principle.  \c\.     If  the  mafter  agrees  to  the 

contradl's 


a\  Vide  the  words  of  Lord  HardiAiuke.  Burr.  Settl.  Caf.  fo.  69. 
y\  Burr.  Settl.  Caf.  68.  Mich.  9  Geo.  2.  1735. 
•  r^]  Whether  the  jurifdiifllon  of  juftices  of  the  peace  extends  to  ferrants  in  general,  or 
is  confined  to  fervants  in  hujbandry,  or  whether  tnaflers  in  general  may  on  reafonable  caufe,  by 
their  own  authority,  difcharge  their  fervants,  does  not  feem  to  be  fully  and  abfolutely  fettled  ; 
both  points  at  lea(l  were  quellioned  in  this  cafe.  All  that  feems  edablifhed  by  this  ca(e  is, 
that  a  mafter  mTj^  without  the  intervention  of  a  magiftratc,  difmif*  his  fervant  for  moral  turpi' 
tkde ;  even  though  it  be  not  fuch,  for  which  the  fervant  may  be  profecutcd  at  common  law. 
Whether  he  may  or  not  for  any  ochef  fpecies  of  mifcondu6t  or  general  mifbehaviour,  though 
there  are  authorities  to  (hew  that  he  cannot,  feems,  as  I  have  faid,  from  this  cafe,  not  to  be 
fully  and  abfolutely  fettled.  By  the  general  practice  throughout  thf  kingdom,  and  particularly 
in  large  to\%ns,  this  power,  however  warranted,  isexerciled  by  mafters.  Certainly  this  quef- 
tion has  not  of  late  years  been  brought  before  the  court  for  r*:guxn:nt»  except  in  the  cafe  in 
Buircw  and  Sajer.  Tr.  27  G.  2.  1753  ;  but  at  the  Sittings  ac  hUjiminfier  1773,  it  arofebe- 
fore  Lord  MansfeU,     A  wet  nurfe,  retained  for  the  year,  was  difchargcd  by  her  millrefj,  who 
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contraft's  going  on,  the   overfcers,  'tis  true,    (hall  not  take  her      1777. 
away,  bdcaufe  (he  is  with  child ;  but  (hall  the  mader  therefore  be 

bound 


tendered  her  her  wages  in  proportion  to  the  time  flie  had  ferved  :  this  was  refufed,  and  the  ac- 
tion brought  for  the  whole  year.  It  was  proved  on  behalf  of  the  defendant,  that  the  plaintiff 
had  been  frequently  infolent  to  her  miflrefs,  the  defendant's  wife  ;  and  was  fubjed  to  violent 
fits  of  paffion,  in  which  (he  had  feveral  times  frightened,  and  once  awakened,  her  miilrefs, 
while  fleeping,  before  her  recovery.  It  was  alfo  proved  that  thefe  fits  of  pafTion  muft  be  inju- 
rious to  her  milk  ;  and  it  was  infilled,  that  all  thcfe  circumflances  amounted  to  reafonable 
caufe,  and  even  created  a  neceffity,  of  dtfcharging  the  plaintiff.  But  per  Lord  Mansfield^ 
**  No  perfon  can  be  judge  in  his  own  caufe ;  and  this  firfl  principle  could  not  be  meant  to  be 
••  overturned  by  any  law  or  ufage  whatfocver."  And  though  it  was  flared  as  the  general  ufage 
or  practice  in  London^  H^eftmiujUr^  and  the  environs,  to  difmifs  fervants  with  a  month's 
wages,  it  was  difregarded  by  the  courts  and  the  plaintiff  had  a  verdid  for  the  whole  year. 
Tern  fie  v.  Pre/cot  t,  Efq. 

But  previous  to  theliat.  of  Eliz.  thisappenrs  to  have  been  the  law;  for  under  the  authority 
of  a  cafe  in  ig  H,  6.  cited  in  Br,  Abr.  Tit.  Laborers,  p.  27.  it  is  exprefsly  laid  down  by 
him,  "  That  the  mafter  cannot  difcharge  hisfervant  within  the  time,  &c.  un/e/j  be  agrees  to  it ; 
'*  no  more  than  the  fervant  can  depart  without  the  agreement  of  his  mafter."  And  fo  Dalton 
in  his  yufiice.  Tit.  Labourers,  f.  58.  p.  82.  Edit.  1626.  **^The  nAller  cannot  difcharge  his 
•*  fervant  during  his  term,  &c.  'without  the  agreement j^^kiii /srvM  :  and  now  by  the  Itat.  5 
"  Eliz.  4,  it  mull  be  for  fome  reafonable  caufe  to  jrf^^Jlff^fei,  -&c."  And  it  is  fo  laid  dowiv 
in  the  refolutions  of  the  judges  of  aflizes  1633.  ^nirrted  in  the  later  editions  of  Dalton,  Tit. 
Poor,  c.  73.  p.  173.  Edit.  1747.  qu.  22.  "WhetWcr  a  jitftice  of  peace  may  difcharge  a  fer- 
•*  vant,  being  with  child,  from  her  lervice;  alloxVfnJ^hfir  as  a  reafonable  caufe  that  Ihe  is 
**  thereby  made  unable  to  do  the  for  vice,  ^rhTch  otherwife  Ihe  might  have  done  ;  and  if  he  may 
*•  difcharge  her,  whether  that  parilh^Il*prc^de  for  her,  till  her  delivery,  if  Ihe  cannot  pro- 
**  vide  for  herfelf ;  and  fo  alfo,  if  iff^r^  bt  eftpired'  BeTdf e*her  delivery,  who  fliall  provide 
•*  for  her  after  her  time  ended  ?        ^i--- *  $• 

Refol.  (a)  "  If  a  woman,  being  with  child,  procure  herfelf  tP  be  retained  with  a  mailer 
*'  who  knuweth  nothing  thereof,  this  is  a  good  caufe  to  difcharge  her  from  her  fervice.  >And 
**  if  Ihe  be  gotten  with  child  during  her  fervice,  it  is  all  one.  But  the  majler  in  neither  cafe 
**  Jha.l  turn  away/u.h  a  fervant  of  his  o<wn  authority.  But  if  her  term  be  ended,  or  llie  law- 
♦'  fully  difcharged,  the  mailer  is  not  bound  to  provide  for  her ;  but  it  is  a  misfortune  laid 
"  upon  the  purilh,  which  they  mull  bear,  as  in  other  cafes  of  cafual  impotency." 

By  the  reference  to  reaJona'Ae  caufe  in  the  above  quellion,  it  muft,  I  conceive,  have  been  in 
the  cafe  of  a  iervant  in  hulbandry  :  and  to  this  defcription  of  fervants  alone,  this  llatute  has 
been  holden  to  apply.  Mr.  De  Fall^  £.28  Car,  2.  Sir.  T.  Jones ^  s^-j.  3  Keh,  626.  640.  642. 
S,  C.  R^e  roft*%  C*fc  in  the  King  1/  Gatey,  M,  y  ^.3.5  Mod,  140.  K.  v  London,  Tr.  3 
jinn.  2  Salk.  442.  and  K.  v,  Gregory,  ib.  484-  Dr.  Burn  indeed  in  Vol.  3.  p.  410.  EJit. 
1785,  has  laid,  generally  .md  without  any  reference  to  the  llatute,  that  "  if  a  maid  fervant 
•*  Ihali  happen  to  be  vvith  child,  the  malier,  if  he  pleafes,  may  complain  to  a  juHice  of  the 
"  peace,  that  the  Icrvant  is  lels  abie  to  perform  the  lervice  ;  an  J  the  jullice  (if  he  fees  caufe) 
"  may  difcharge  her.*'   But  he  gives  no  reafon  or  authority.    And,  I  conceive,  that  till  this  or 

fome 


[a]  The  authority  of  thefe  refolutions  feenis  to  have  been  brought  in  quellion  principally  by 
their  having  bten  iniuleu  upon  as  the  opinion  of  all  the  judges.  They  appear  from  DaLton*s 
JujHct,  Til.  Poor,  c.  73.  p.  231.  Edit.  1727.  to  have  been  unqueliionably  the  opii.ion  of 
Heathy  Cli.  j.  an  J  from  the  cafe  of  the  K.  v.  Fairfax^  Carth,  94.  Comh,  164,  1  Sko^-,  76, 
and  3  Mod,  270,  271..  S.  C  the  weight  of  evidence  is  in  their  favour^  as  having  been  rccog«. 
niiiid  by  ail  the  judges,  or  at  moH  with  a  fmgle  exception. 
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bound  to  keep  her  in  his  hoafc?  To  do  fo  would  be  contra  honos 
fjioresi  and  in  a  family^  where  there  are  young  perfons,   both  fcan- 

dalous 


feme  of  the  ftatutcs  have  been  confidered  as  extending  to  every  denomination  of  fcrvants,  fuch 
authority  docs  not  exiil  in  the  magiilrate.  That  this  (latute  is  in  this  refped  deficient,  is  Aated 
by  Dr*  Bum  himfelf.  vol.  4.  p.  i6u  and  in  the  fame  page  he  inclines  to  think,  that  the  ge- 

^ncral  words  in   20  G.  2.  r,  19.  y^<J7,  i,     **  Servants  in  hufbandry,  who  (hall  be  hired  for 

•one  year  or  longer,  or  artificers,  &c.  potters  and  other  lalourers  employed f%r  any  certain  time  or 
in  any  other  manner,  t^c,*-  ought  not  to  be  univerfally  extended  ;  and  feems  to  entertain  little 
doubt  but  that  the  con(lru£lion  of  the  word  "  Labourers"  ought  to  be  reftridled  to  labourers 

•of  the  clafs  and  denomination  before  enumerated.  ,If  then  this  is  to  be  taken  as  the  true  con- 
Urudiou  of  the  word  *'  Labourers'*  in  this  a^,  I  conceive  that  the  words,  **  for  any  certain 
•^*  time  or  in  any  other  manner,"  are  merely  oppofed  to  the  words  in  the  preceding  branch  of 
the  fame  fedion  *'  for  one  year  or  longer  :"  and  mean  only  to  defcribe  hirings  either  for  fome 
definite  period  lefs  than  a  year,  or  conditional  hirings  and  hirings  for  lefs  than  a  year,  under 
thofe  looie  indefinite  engagements  made  under  the  cuHom  of  many  of  the  particular  trades 
enumerated  in  the  a6l :  neither  is  it  eafy  to  fuggeft,  why  the  legiflature  fhould  by  particular 
adls  interpofe  on  behalf  of  agriculture  and  particular  manufactures,  if  the  fame  remedies  were 
^pen  to  all  defcriptions  of  perfons  and  in  every  occupation  under  the  general  law.  At  the 
fame  time  it  may  be  proper  to  add,  that  Dr.  Burn  in  Vol.  i.  p.  73*  produces  adjudications 
upon  this  very  adl  with  refpeCl  to  apprentices,  viz.  The  King  v.  ColLugLourn,  and  another 
cafe  therein  cited,  M.  12  G.  Lord  Rtgmond,  1410.  1  Str.  663.  S,  C.  which  he  fays,  con« 
trary  to  former  refolutions,  «z//z.  The  R.  v.  GateJy,  M,  7  fF.  3.  Carth.  366.  5  Mod.  138.  S, 
C  and  the  Q^v*  Funefey  Mich,  1713. .  Caf.  of  Settlement,  No.  29  ,  feems  to  extend  the 
equity  of  the  afl  to  other  trides  not  mentioned  in  the  ilatute ;  but  thefe  cafes  appear  upon 
principle  to  be  irreconcileable  with  the  adjudications,  upon  this  a^  with  refped  to  fervants  ; 
and  feem  hardly  to  confifl  with  a  fiibfequeat  (Ui.  20  C  2.  c.  i<)./e^,  3. ;  which  gives  a  power 
to  two  ju dices  to  difcharge yitrj^  appreutieet^  upon  w^jsfe  binding  no,  larger  fum  than  5/.  was 
paid  without  taking  any  nc  t'ce  of  this  Ilatute ;  which  ifgulations,  as  Dr,  Burn  upon  the  fame 
ground  of  reafoning  in  Tit.  Servants,  Vol.  4.  p.  163.  obferves,  "  tf  this  liatute  had  been  fup- 
*'  pofed  ta  extend  to  them,  would  have  been  fuperfiuous  and  impertinent/' 

it  is  alfo  remarkable,  that  the  \ery  phraie  and  wording  of  the  flat.  5  Ellz.  r,  4.  y^^.  5. 
which  if  it  were  holden  to  extend  to  fervants  in  general,  and  were  to  be  read  as  fome  writers 
give  it,  would  determine  this  point,  is  dated  by  different  writers  and  different  editors  of  the 
Aatutes  in  terms  diredly  contrcdidlory.  By  fome  editors  of  the  datutes,  as  Ke/Ie,  BUI  and  the 
executrix  of  Ne^zvcomsj  King's  printers,  and  the  afiigns  of  Richard  and  Ednjuard  At  kins , 
Efquires,  in  1706,  and  Serjeant  Haiukins,  it  is  given  thus:  ''  No  perfon,  which  fhall  retaia 
**  any  fervant,  ihalLput  away  his  faid  fervant,  unlefs  it  be  for  fome  reafonable  or  fufficient 
**  caufe  or  matter,  or  be  allowed  before  one  jadice."  This  reading,  if  the  true  one,  gives  an 
authority  to  the  mader  of  fervant;  in  hud>andry  at  lead,  to  difcharge  them  on  fufficient  caufe  ; 
and  in  the  cafe  of  the  King  1/.  the  Inhabitants  of  Hanlury,  Burr.  Settl.  Caf.  fo.  324.  i(  is 
ilated  by  Mr.  Ingram  arguendo  and  not  contradided,  that  the  datute  runs  in  the  disjunctive : 
on  the  contrary  by  other  editors,  as  Rajiell,  Pulton,  Cay,  Pickering,  and  Ruffbead,  and  by  Mr. 
Dalton  in  his  Judice,  it  is  thus  read  :  <*  unlefs  for  fome  rea(bnablc,  &c.  caufe  to  be  allowed 
**  before  onejudice."  This  reading,  in  cafes  of  hufbandry  at  lead,  confines  the  power  of 
difcharging  fervants  to  the  magiilrate  ^  and  the  general  tenor  of  the  adl  feems  to  fupport  this 

.  Heading  ;  iov/e£i.  8.  which  indids  a  penalty  on  the  mader,  who  puts  away  his  fervant,  &c. 
follows  in  all  the  editions  the  reading  adopted  by  the  later  editors  ;  fetting  out  in  the  very 
words  oi  fe£l,  5.  the  neceility  of  an  allowance  by  a  magidrate  to  protedi  the  mader,  and  not 
referring  at  all  to  any  other  branch  of  that  fedion,  which  had  it  run  in  the  disjundUve,  would 
have  been  necefTary,  and  therefore  woiild  mod  probably  have  been  done  :  and  the  next  fedion 
of  the  datute,  which  indidts  penalties  on  the  fervants  that  depart  from  their  fervice,  &c.  runs 
in  the  fame  maDncr.     The  cixcumdance  alfo  of  the  difcharge  of  apprentices  not  being  left 
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Jalous  and  dangerous.  Where  a  fervant*s  abfencc  is  faid  to  be  1777 
purged  (which  is  an  improper  cxpreflion)-  by  receiving  him  again> 
the  receiving  only  explains  and  (hews  the  nature  of  the  abfence  ; 
the  confequence  of  it  indeed  is^  that  fuch  reception^  mufl  gene- 
rally  be  confidered  as  amounting  to  a  difpenfation,  and  thereby 
fubjeifts  the  mafler  to  the  payment  of  the  whole  wag^.  But  the 
cfFedt  of  a  poliiive  ad:  of  the  mafter,  r.  e^  the  difraiffion  of  his  fer- 
vant  under  a  criminal  chavge^  (hall  never  be  done  awajc  by  an  im- 
plication arifing  from  the  payment  of  his  whole  wages. 

Willes^  Jufticc  This  cafe  differs  from  that  of  the  King  v.  the  In*- 
habitants  oi  Richmond  i  nor  is  it  like  that  of  the  King  v*  the  In-^ 
habicants  of  IJllf^  kxSfra.  423.  where  the  caufe  of  the  difcharge 
of  the  fervant  by  the  mafter  was  not  reafonable.  Here»  if  the- 
mader  had  daughters,  ic  would  not  be  fit  that  he  (hould  keep  fucb 
a  fervant ;  though  I  think  he  could  not  avail  himfelf  of  the  au^ 
thority  of  a  magiftrate  y  the  jurifdidion  of  the  juflices  being  [a] 
confined  to  cafes  in  hufbandry.^ 

AJhburJt^  J»^  of  fame  opinion.. 
Jffion^  J.  was  abfent. 

Rule  difcharged,  and  ,botb 
orders  affirmed.. 

[«]  ndi  R.  V.  the  Inhabitants  oiWilford^  Tn  i8  G.  3,  1778.     P»ft. 


under  this  z€t  to  the  difcretion  of  the  madery  but  to  the  judgment  of  the  magiftrate,  (Irongl/ 
confirms  die  laft  reading,  it  was  thought  the  more  neceiTary  to  enlarge  upon  this  pointy  as  the 
iame  difagreement  is  to  be  found  in  the  common  books  upon  the  fubjedk ;  Dr.  Burjt  having 
adopted  the  laft  reading.  Vol.  4.  p.  127.  Edit.  1785  ;  and  Mr.  Bolt  having  followed  the  otheir 
reading  in  the  disjun^ve.  ExtraAs  of  Statutes  prefixed  to  his  Deci£ons  upon  the  Poor  Laws», 
p.  11.  Edit.  1773* 


D  Eafler 
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17  Geo.  3-     1777 


Triday.  Rex  V.  Inhabitants  of  St;  Lawrence  iTeWry,  London. 


. Aq  apped  ^      S  -I  N  6  L  E   magiArate,    the   Lord   Mayor   of  X,onJon, 

d^Dotgc.  /^L  granted  a  warrant  for  pajQing  Elizabeth  Shilling  ford,  wife 
4ifaJfiL  /  ^L  ^  Richard  Shilling  for  d^  and  her  three  children,  appre* 
gainft  a  ra-  ^"^^  -"^^  ^hendcd  2S  Vagrants  in  the  pari(h  of  St.  Lawrence  yewry^ 
l^hCT^it  '^^  ^^  ^*^  ^  Lc^wtf  to  the  pm^  ef  Bdgeware  in  the  county  of 
docs  ill  the  Middiifex.  The  fcilions.  on  appeal,  qua{h  this  warrant. 
'<:afc  of  a  fo-  IXunning  now  moved  to  x]uad>  the  order  of  fcflions,;  and  infilled 
iindcr  a ,^airc  "^^^t  an  appeal  lay  only  againft  an  order  of  removal  under  the  hands 
•  examhiatioo,  and  fcals  of  two  juftices  ;  aod  nofagainft  a.  pals  warrant  made  by 
is  Qiidcddcd.  3  fingic  magiaraie. 

Wuhufday,  fl(Mt^r/£»  flicwed  caufe  in  fupport  of  the  order  ;  and  infifted,   that 

-^jrii  2^^       there  may  be  a  cafe,   in  which  fuch  appeal  would  lie;    as  where  a 

foreigner,  taken  in  an  adl  of  vagrancy,  (hould,  upon  a  falfc  exami- 
nation, be  removed  to  a  parifh  to  which  there  was  no  pretence  that 
'he  belonged  :  that  this  pari(h  might  in  fuch  cafe  appeal,  and  would 
be  entitled  to  relief  againd  the  fraud:  that  therefore  the  word« 
'**  perfons  aggrieved"  in  the  26ih  fcdlion  of  flat.  17  G.  2.  c.  9. 
were  meant  to  give  an  appeal  to  pdrijhcs^  and  not  merely  to 
-the   vagrant  himfclf,    according  to  the  authority   of  the  cafe   of 

iajthe 
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[aj  the  King  v.   the  Inhabitants  of  Ringwould^     That  the  ground      1777- 
of  the  appeal  does  not  here  appear  ;  [^]  and  that  a  perfon  who  has 
no  fettlement  in  England  may  be  paflcd. 

AJlon^  Juftice,  They  appear  here  to  us  to  be  vagrants^  and  that  thcr 
parish  of  Edgeware,  to  which  they  were  paiTed,  fent  them  back 
again.  This  the  parifli  had  no  right  to  do,  but  by  order  of  two* 
juftices,  feft.  ir. :  and  he  cited  the  cafe  of  [c]  the  King  v.  the 
Inhabitants  of  Ufmerden^  where  Lee  Ch.  J..  fays»  that  the  pafs  i^ 
only  intended  to  prevent  the  vagrancy.  That  if  the  examination 
is  falfe,.  ^he  vagrant  may  under  fe£^»  4,  be  puni(hed^  If  from; 
thence,  or  otherwife,  the  pari(h,  to  which  he  is  removed^  can  dif- 
cover  the  place  of  his  legal  fettlement^  they  may  in  i^gular  courik 
remove  him  by  an  order  of  two  juftices. 

AJion  and  A/hburft^  Juftices.  The  cafe  of  the  King  v.  Rmg-^ 
wou/ds  in  which  it  was  decided,  that  an  appeal  will  not  lie  to  a  va-» 
grant  pafs»  muft  govern  this.  But  they  faid^  they  did  not  give  anjr 
opinion  how  it  might  be,  if  a  vagratit  appealed  againA  fuch  a  pafs;. 
or  if  the  perfon,  fent  by  fuch  pafs  were  a  foreigner,  as  dated  at  the 
bar>  and  had  gained  no  fettlement  in  England^ 

Lord  Mansfield  and  Wilks  }.  were  abfent« 

Rule  abfolufe,  and 
Order  of  Seffions  quafiied.. 


la]  Tr.  16  G.  3.  1776.     Burr.Settl.  Caf.  840. 

[6]  The  form  of  the  return  was  :  **  Aini  whereas  the  churchwardens,  &c.  exhibited  their 
•*  petition  and  appeal  againft  the  faid  order  or  pafs-warrant,  and  the  fame  came  oa  this  day 
"  to  be  heard,  &c." 

[f]  E.  16  G.  2.  r743.    Burr.  ScttL  Caf.  fb.  219.    Bott,  fb.  214. 


J 
I 


Rex  V.  Inhabitants  of  Syderftone  cum  Bcrroer.  WeJn,/day; 

TW  O   juftices    remove    Cbartes    Daivfon   and    Elizaletb   his 
wife,   from   the  parifti   of  Binbam,  in  the  county   of  iVor- 
folkt   to  the  parifh  of  Syderjlone  cum  Bermer  in  the  fame  county. 
The  fcffions,  on  appeal,  cO»6rm  the  order,  and  ftatc  the  follow- 
ing cafe :         ,  .  . 

D  a  That 
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hJ77'  That  Charles  Dawfon^  being  legally  hired,   lived  with   Mr.  Ed^ 

*^-T"'>/ — '    'Ward  Glover^  at  Syderjione  in  Norfolk^    as  a  fcrvant  in    hufbandry^ 

?  Jthrfecond"^   i^om  Michaelmas  Azy,    i-/6g,  until  Muiaelmas  day  lyyo.     On  Old 

"  day  of  one     tMtchaelma^  day  1771,  one  yames  Carrington^  of  Milcbam  in  iVpr- 

year  / «///  the  yj^/^^  farmer,  came  to  the  Unicom  in  Mileham^  and  afked  DawfoH^ 

^^^""^j^^^^l^A^y^^  ^oixXd^Yxsc  vixih  him,   and  upon  what  terms.     D^-zeyS^  afked 

vice  under  it,  eight  guincas,  which  Carrington  refufed-to  give ;    but  offered  hina 

^cs  a  fettle- ^^j^   pounds,  which  Dawfon   rcfufed    to  accept.     Upon   this    they 

^parted.       On   the   next   day  \ht\ng   ihe    iith    oi  OSlob-r    1771^ 
ibetween   two  or   three  o'clock  in  the  aftei:nooni   Car  ring  ton  and 
'Dawjbn  were  ^together  at  the  Royal  Oak  in  MMam;   when*  Gir- 
-rington  aikcd  him,  whether  he  would  take  the  wages  he  had  offer- 
ed, which   Daw/on  again  refufed.     But,  after  fome  converfation^ 
-D^twfm  let  himfelf  to  CarringtoHf  as  a  fervant  in  hulbandry,    until 
•the   Michaelmas  fallowing,   for  fcven  .pounds  Av^ges/.   znA  Dawfon 
-entered  Carrington-s  fcrncc  -on  ibe  evening  of  that  day ^  being  the 
eleventh  cfOSlot^er^  •and  flayed  in  his  fervice  until  ibe  tenth  of  Oc^ 
4ober  following^   being   AU'cbaelmas  day   1772..    On  .that  day,  C^r- 
rington  not  having  fini(hed  harf^ft,   aflced  Dauibn  to  flay  and  help 
^him    i|p    with   his    harveft  ;    and  though  he  thought  himfelf  at  li- 
^berty  to  go,   Dawfm  did  flay^with^faid  Carrington  until   the  next 
»day,  being  the  eleventh  of    OSlober^    at   Roon  j    and    after   he    had 
dined,   afked  faid  Canrington  for  his  wages  :    whereupon  Carrington 
«paid  him  the  faid   fum  of  feven  pounds,  and  iDawJbn  quitted    his 
fervice,    and  did  not  afk  or  receive  any  recompence  for  his  additi- 
►onal  fervicc.      On  Sunday  the  8th  day  oi  OSlcber  1775,  Daivfon  was 
in  company,  at  Wigbton.,  with  one  Robert  Sillis^    who   was  then 
employed  as   a  labourer  by  Mr.  i2/>,   a  farmer  at  EiffSam  in  Nor- 
folL     Sillis  informed  jD^^;/,  •that  Mr.  /?/x,  wanted  a  careful  fer- 
vant, .and  bclicvjed  he  -could  -help  him   to   the  ,place.     The  pau- 
per told  iS/'/Z/i,   that  he  might  learn   his  charader  of  a  perfon  prc- 
ient  (one  William  Cook)  and  Sdlis^   after  making  inquiry  oi^Coak 
concerning  his  charadter,  told  Dan/jn  i  that  if  he  would  come  to 
*Binbam  en  Michadmas  day,  he  ^would  take '  care   that   be   (hould 
have  the  place,     Daiv/on  according  to  his  promife  then  made,  went 
^to  B inborn  on   Michaelmas  day,  being   the  tenth  of  OSlober   17751 
•and  encjuired  at^V/Vs  houfe,  whether  Mr.  Rix  was  at  home.     SiU 
lis  told  Daw/on^   that  Mr.  Rix  was  gone  to  Norwich^    but  had  de- 
-fired   that  he  {Daw/on)  would  ftay   till   his  return.     Daw/on  ac- 
tx)rdingly-flafd  at  a  public  houfe  at  Btnham  that  night,  and   went 
tto  fee  his  father  at  Walfingham  the  next  day^  and  returned  to  .the 

public 


Eafter  Term  17  Geo.  3.  ai 

public lioufc  at  Binbam  that  night..  On  the  eleventh  oS  OSiober  1777- 
'^775^  Mr.  Pigge  of  Waterden  fent  for  Dawfon  to  hire  him. 
Daw/on  fent  word  to  Mr.  Pigge^  that  he  (hould  wait  for  Mr,  ^/Ws 
place;  but  that  if  Mr.  Rix  and  he  did  not  agree,  he  would  wait 
on  Mr.  Pigge.  Mr.  Rix  returned  honoe  in  the  evening  of  the 
tleventhoi  OShber^  and  on  the  next  morning,  .upon  feeing  £)^7fzc^- 
fm^  faid  to  him;  fo,  you  have  ftopt  till  my  return  :  and  after  fomc 
converfation  about  wages  {^D^iiifon  at  firft  afking  nine  guineas)  he 
iired Dawjin  v^TiL  the  Mibaelmas  following  for  eight  guineas; 
znA  Daufn  told  thefaid  Rix^  that  he  expedted  his  fcrvlce  would 
expire  at  the  Michaelmas  then  Qc:jct ;  whereupon  Rw  (aid,  with 
all  my  heart,  fo  long  as  you  have  ftopt,  it  makes  no  difference^ 
as  J  have  not  often  a  fervant  who  ftays  with  me  fo  (hort  a  time  as 
a  year.  .Davifon  ftayed  in  the  fcrvice  of  faid  Rix. 2it  Binbam  until 
Micbaelmas  \2i([,  when  he  married.  In  the  courfe  of  the  examina* 
•tion,  Dawfon  was  afked  whether  Sillis  was  ufually  employed  to  hire 
fervants  for  Mr.  Rix^  to  .which  .Daw/on  anfweired,  he  ^did  itfA 
rknow  he  was. 

Davenport  ftiewed'caufc  in  fupport  of  thefe  orders  ;  and  inlifte<|^ 
that,  though  there  was  a  converfation  on  the  tenth,  between  the 
pauper  and  his  mafter,  yet,  as  it  was  not  brought  to  any  point,  as  k 
did  not  produce  a  hiring,  and  as  there  was  not  at  that  time  the 
ilighteft  reference  to  any  future  treaty,  the  agreement  entered  into 
on  the  next  day,  the  eleventh,  could  not  poffibly  be  connected  witk 
it;  and  confequently  that  the  hiring  on  the  eleventh,  till  X)ld Mi^ 
cbaelmas  day,  which  was  on  the  tenth,  could  not  amount  to  a  hiring 
for  a  year.  That  the  law  did  not  allow  of  fuch  a  thing  as  a  retro- 
fpciiive  hiring:  \a\  that  as  refinements  upon  thefe  points  have 
•produced  infinity  of  qucftions  and  difficulties,  the  fafcft  ^.ay.  is  t« 
.adhere  ftridily  to  the  words  of  the  Aft  of  Parliament.:  ih^t  the 
only  inftancc  in  which  the  court  have  departed  from  this  rule,  wa$ 
in  the  cafe  of  \l>\  the  Kiag  v.  the  Inhabitants  of  Navefiock^ 
where,  upon  a  fimilar  hiring,  the  court  were  influenced  by  the  ge- 
neral cuftom  and-ufagc  of  the  country  at  a  public  llatute  3fair;; 
and,  from  a  confideration  that  all  fervants  in  that  part  of  the  coun- 
.try  muft  otherwifc  be  deprived  of  their  fcttlements,  wec^  induced 
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\a\  FiJi  Rex  v.  the  Inljabuantt  of  J!am,  MicK.  25  G.  a.  .175.1.    Borr.  Scul.  .C>C 

394- 
r^]  Mich.  13  G.  3.  I772,    Bttrr.  Setil.  Caf.  ;!>  ^  , 
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1777.  [r]  to  decide,  ih^t  if  feemei  to  be  no  Jiretcb  to  confider  this  as  «* 
hiring  from  Michaelmas  to  Michaelmas  :■  but  that  here,  where  the 
tranfadion  between  the  parties  was  private  and  at  home,  where  no 
cuftom  was  Aated^.  and  of  courfc  no  body  or  number  of  perfons 
could  be  affcdlcd,  the  individual  ought  rather  to  take  the  confc- 
qucnces  of  his  own  ignorance  or  overfight,  rather  than  a  maxiniv 
adopted  for  the  purpofe  of  preventing  litigation^  and  now  cfta- 
bliftied,  fliould' be  overturned. 

Lord  Mansfield f  (without  hearing  the  other  fide),  To  be  furcr 
there  mul^  be  a  hiring  for  a  year ;  and  this  is  one*  Though  he 
were  hired  on  th«  afternoon  of  the  eleventh,  yet  we  (ball  fay,  that 
he  was  hired  at  twelve  o'clock  at  nrght  on  the  tenth  :  for  it  is  fet- 
tled^ that  the  hw  will  not  allow  a  fradlion  of  a  day.  He  ferved 
rill  the  tenth  ;  that  is  a  year.  If  a  man  is  born  on  the  tenths  he  W 
of  age  on  the  ninth* 

jifion  and  Willet^  Juftices,  concurring. 
jljhburjif  J.  was  abfent. 

Rule  abfolute,  and 
both  Orders  ^ua(hed.r 


^/^^^^^^^^•^•^•tmi^m^0^,mmt^^^^mimmm^^»m»,^^U^^^ 


[rj  tt  Wttotc,  that^  no  other  groand  of  the  judgment  appears  ia  Sir  fames  Barrow's  Ra- 
yorts  ;  but  it  was  certainly  argaed,  and  the  court  alfo  went,  upon  the  ground  of  the  hiring. 
lUving  been  ////  Michaelmas  i'  which  they  held  to  include  that  day.  It  is  i'o  ilated  by  Mr.  Bott 
Jn  bis  report  of  this  cafe,  p.  386.  **  Lord  MantfieU^-  The  word  itU,  may,  or  may  not  be  cx- 
duiive,  according  to  the  fubjedl  matter .^  How  Ihall  we  conlbiie  it  here  ?  The  cuftom  is  \tvf 
ibaterial  to  explain  it.  Afion  ],  How  has  tliis  word  been  underHood?-  fFiJes  J.  The  cuftom 
jfh  fuch  a  doubtful  cafe  as  this  mud  be  called  in  aid."  And  in  the  King  v  the  Inhabitants 
of  Hartw(f9€lt  Tr.  20  G.  3.  1780.  Poft,  Builer,  J.  cxprefsly  fays  :  *'  The  qneftion  in  the  King 
'''  V*  the  Inhabitants  of  Nameftock  was^,  whether^  on  a  hiring,  from  the  day  after  Michaelmas 
^  day  /;'//  the  next  Michaelmas  day,  that  day  (hould  be  holdeo^excluiive  or  inclufive?  The 
*^  cuflom  is  only  material  to  explain  the  terms  of  a  contrad,  when  ambiguous."  This  lad 
cited  authority  has  firlly  fettled,  that  a  hiring  can  in  no  cafe  be  retrofpecTive  ;  and  that  the 
icippoied  exception  to  the  univerfality  of  this  maxim  arofe  from  a  partialview  of  the  grounds^ 
of  the  judgement  of  the  €0urt  ia  the  gafe  of  the  King  v^  the  Inhabitants  of  Naveftock  ;  that 
the  true  ground  of  that  decifion  was,  that  the  (erm4  of  the  hiring  imparted  a  contraft  ior  that 
'i^ay  on  whioh  the  year  expired :  that  that  decifion  derives  alld  a  further  fupport  from  the 
ground  of  the  prcfent  cafe^  which  upon  the  pnuciple  that  tliere  can  be  no  fradion  of  a  day, 
eftabliihes^  that  a  hiring,  from  any  {i^art  of  the  fecond  day  of  one  y^ ar  to  the  firfl  day  of  the 
next*,  by  analogy  to  ttfe  rule  of  law  h^  othcrcafcs,  gives  a  fettlement.  Bur,  where  fuch  a  num- 
ber of  days  intervene/-  a»  in-  the  cafe  of  the  King  v.  the  Inhabitants  of  Hariuood,  as  to  prevent 
"The  principle  of  there  being  m  fradion  of  a  day,  by  analogy  to  the  rule  of  law  in  other  cafcs^ 
^om  applying  ;.  or  where  fuch  terms  as  will  warrant  a  conftrudtion  of  intent  between  the  par- 
ties, are  wanting,  m-fachcftfe  no  cnftonrof  the  country  Ihall  aval  to-controolahc  law  and  to- 
five  SI  retrofpedt. 

V 

Rex 
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^777' 
Rex  .^.  Inhabitants  of  Hoddcfdon.  uturdaj,  ^ 

Two  juftices  remove  ^/r«  Bickley^  from  the  parifli  oi  Chef- 
hunt  in  the  county  of  Hcris^  to  the  hamlet  of  Hoddefdon^ivk 
the  pari(h  of  Broxbourn,    in   the  fame  county.     The  feflions,  on 
.appeal,   confirm  the  order,  and  ftate  the  following  cafe:: 

That  the  pauper,  five  or  fix  days  after  Michaelmas  day   177S,  A  retrofp«c- 
^cnt  to  'Hoddefdon^  to  enquire  after  a  place  at  Mr.  f^^ars's,  but  was  ^iye^Wn? 
^old  by  his  fifter,   fhe  believed  (he  (hould  not  keep  a  maid  at  all  ;  r^ui^mwu! 
^dn  uhich  the  pauper  went  back  to  C be/hunt  ^    but  the  carrier  called 
on   her  the  day   following,  and  told  her,  (he  might  come^if  Mr. 
.Veari  and  (he  conld  ^grec.     She  then  went  back,    and   flaid  about 
vthrec   weeks  or  a   month  upon  liking,  without  any  terms  being 
talked  of;   when  her  aunt  came,  and  let  her  for  a  whole^year,  at  the 
wages  of  four  pounds,  to  commence  from  the  day  fhe  firft  came  to 
the.fervice.     The   pa«per 'ilaid  till  the  day  after  Michaelmas  day 
"following,  when  her  miftrefs  paid  her  the  whole  .year's  wages;  and 
(he  then  quitted  x\kt  fervice-with  her  own  and  maftcr's  conf4nt,  and 
went  back   to  Cbefhunt.     On  her  examination  (be   declareJ,    th;tf 
4ill  her  aunt  came  to  let  her,  no  agreement  of  any  fort  was  made, 
and  {he  thought  herfelf  at  liberty  to  go  to  any  other  place,  if  one 
had  offered;   for  that  fiie  would  not  let  herfelf  .till  her  aunt  came:: 
and  ihe  alfo  declared,    that  it  was  the  day  after  licw  Michaelmas 
day  when  (he  quitted  the  fervice.     Pauper,  on  her  crofs  examina- 
tion faid,   that  her  mafter  gave  her  warning,  he r  Ksiftrefs  and  (he 
'having  had  fome  words :   but  (he  told  her,  (heihould  not  go  till  her 
ttime  wa«  up ;  or,  rf  (he  did,  (he  (hould  go  without  her  wages,  ot 
ferve  her  time  in  Bridewell :    and   that  Micboielmas  day  was  on  a  ^ 

:&unday^  or  elfc  (he  would  then  have  paid  her  her  wages,  as  ftie  ap* 
.prehended  ihe  would  be  obliged  to  pay  them  aver  ^gain,  if  (he  paid 
her  on  a  Sunday.  The  aunt  confirmed  the  above  fads;  but  de- 
clared, (he  did  not  know  whether  it  was.  the  dav  after  Old  or  Ne^ 
Micbailmns^  that  the  pauper.came  away.  Bt>t,. pauper,  being  called  jjp 
agaioy  faid,  it  vtas  New  Michaelmas  day,  and  that  (be  could  DiOt  ro« 
xoiled  within  a  week,  when  her  aunt  game  to  let  her^ 

fFaJlace  was  to  have  (hewn  caufe  in  fupport  of  thele  orders,  but 
4iclchpwledged  that,  after  thecale  of  [aj  the  ,King  .v.  the  Jnhabi* 


^f^ 
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lyyj.      fams  of  ]^am^  he  could  not  maintain  that  a  rctrofpcdivc  hiring  \awi8f 
good. 

JJ^on^  J.     To  be  fare  you  can't; 


The  court  being  of  this  opinion^ 


Rule  abfolute^  and 
boih  orders  qua(hed.^ 


T 


taturj^  Rex  v\  InhaSitants  of  St.  Maty  WhitecBapeK 

WO  jtiftices  remove  James  Turner^  Ed-tbahis  wife,  and  their 
child,  from  the  pari(h  of  Portfea  in  the  county  of  Uanfs^  to 
the  parifh  of  St.  Mary  Wbitecbapel  in  the  county  of  Mhidhfex'^ 
The  fc/Hons,  on  appeal,  confirn^  the  ordep,  and  ftate  the  following 
cafe  • 
Atificfrin  ^  That  paupcr,  having  gained  a^  fettlement  in  th^  parifli  of  St; 
fcr^iciflKc  ^^^y  ^bitechapel^  was  afterwards  rated,  aflcffed  and  paid,  to  the 
is  rated  by  laad-tax,  in  the  parifli  of  Portfea:  That  he  redded  in  the  parifh 
the  panfli  to  ^f  Portfea  forty  days  and  upwards  at  the  time  be  was  fo  rated  and 
and  pays',"'  afltffcd^  and  ac  the  time  he  fo  paid  the  fai  1  rate  or  aflcffment*  That 
fains  a  fet-  bc  was  a  labourer,  but  not  an  artificer  in  the  dock  yard  at  Portf* 
^aeat.         iw^i^/A,  in  the  parilh  of  Portjia^  at  the  time  be  was  fo  rated,  aflelTed^ 

and  paid  to  the  ]and-*tax  ;  and  du^ring  the  whole  time  be  refided  in 
the  (aid  parijQi  of  Portjea.  That  all  the  officers  ia  the  faid  dock 
yard  are  rated  to  the  land-tax. 

Dunning  {hewed  caufe  in  fupport  of  thefe  orders^;  and  contend-* 
cd,  that  as^by  the  ftat..  3  W.  &M.  c.  11.  k&.  4.  •'  No  artificer  or 
workman  employed  in  his  Majefty's  fervice  (hall  have  any  fettle- 
ment by  delivery  and  publication  of  a  notice,  &c/'  and  as  under 
all  the  determinations,  according  to  the  opinion  of  Dr.  Burn^  \a\ 
the  being  aflefl«d  and  paying  is  na  more  tbaii  tantamount  to  notice, 
the  fubftitute  casnot  have  greater  legal  coniequences  than  its  prin- 
cipal ^  and  that,  a^  a£fual  notice^  by  the  exprefs  provifion  of  the 
legiJlaturCf  (ball  not  give  a  fettlement;  it  would  be  too  much  to 
fay,  tbat  a  cwjiru&he  notice,  derived  of  courfe  only  from:  the  au- 
thority of  the  courts  of  law,  (hould  have  greater  efFeftt     If  this 


^m^ 
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c^uld  be  coo(iclere;ci  otherwiie,  that  the  precautian  of  the  leglj^a-*  1777* 
tore  in  enacting  thisclaufe  would  be  eluded ;  and  eixher  tl)e  pari^e^, 
ui  which  the  King's  yards  floods  mud  be  ruiped,  or,  jby  the  reipo- 
val  of  every  (hipwright  in  their  pariflies,  to  prevent  this  otherwife 
inevitable  co.nfequcncc,  the  n^vy  of  England  muft  be  lo^.  That, 
after  the  repeated  decifions  upon  jthe  fubjed,  [^7]  he  \jvould  no^  con- 
trovert, as  otherwife  he  (hould  have  done,  that  being  aire0e4  to  and 
paying  the  land-jtax,  v^ould  not  have  thpfame  confequencesas  in  the 
cafe  of  the  poor  rate  ;  but  that  the  only  queftion  here  was,  whether 
this  labourer's  contribution  to  the  pari/h  fund  caine  ,wiihm  tjbe  pro- 
viiions  of  the  4th  fedion  of  the  ad  ? 

Kerby  |n  fopporit  of  the  rule  to  quafli  thefe  orders.  As  the  flat. 
W.  6c  M.  c.  1 1,  w^s  the  firft  that  created  the  neceflity  of  giving 
notice,  &:c.,  and  as  that  very  flat.  f.  6.  declares,  that  perfons 
charged  with,  and  paying  their  (hare  towards  the  public  taxes  (hall 
have  a  fettleaient  without  notice,  th.e  previous  claufe  refpedii)g  no- 
tice was,  as  to  thofe  that  fell  within  the  defcription  in  the  6th  fee- 
ticn,  as  conapletely  annulled  as  if  it  never  had  been  enaded.  That 
the  precaution  ufed  in  the  6th  fedion,  was  to  prevent  the  perfons 
enumerated  from  gaining  fettlements  by  their  own  ad  ;  but,  if  the 
parifli  chofe,  where  no  fraud  or  obtrufion  was  fuggeiled,  to  take 
notice,  in  its  public  regifter,  of  fuch  perfons  as  inhabitants,  the  ad 
could  never  mean  to  take  away  the  claim  of  fupport  by  the  pariOi 
from  fuch  perfons  as  had  contributed  their  ^re  towards  the  pari(h 
levies,  at  the  iqdance,  and  by  the  ad  of  the  pari(h.  That  the  cafe 
of  [^]  the  King  v.  the  Inhabitants  of  Oakbampton^  was  the  cafe  of  a 
tide  waiter  rated  to  the  land  tax :  that  a  tide  waiter  is  a  workman 
employed  in  his  Majefty's  fervice  in  a  port  town  ;  and  confequently 
as  much  within  the  meaning  of  the  6th  fedion,  as  the  prefent  cafe : 
but  in  that  the  court  were  clear  that  he  had  acquired  a  fettlemient, 
and  that  cafe  mud  therefore  govern  this.  That  it  was  not  doubted  in 
the  cafe  of  \c\  the  King  v.  the  Inhabitants  of  Fnendjburyf  but  that  a 
rj^e^'en^ ployed  in  the  dock  yard  at  Sbeerne/s  could  gaiji  a  fettle- 
me^t,  li  he  v^ere  properly  rated. 

^Lprd  Mansfield.     Thei;e  is  no  repeal  of  the  former  (the  4th) 
claufe  of  tbi$  ftfktu^te  intended  by  the  latter,  the  6tb.     They  are 


[«]  Bum,  Tit.  Settlement  bjr  Rates,  Vol.  3.  479*  80.     Edit.  1785. 

[/j  £.  7  G.  2.  1734.     fiurr.  Settl.  Ca(.  5. 

[rj  Bott,  326.  Tr.  9  G.  3.  1769*    Burr.  Scttl.  Caf.  644.  • 

£  different 


r— V— f  ^ 


i6 


1777 


Eaftcr  Term  1 7  Geo*  3. 

different  modes,  but  perfe&ly  confiftent.  This  man  is  not  within 
the  firft  claule ;  for  he  gave  np  notice  :  but  he  is  within  the  latter  ; 
for  he  is  rated,  and  that  by  the  a6t  of  the  parifh  i  and  therefore  he 
gains  a  fettlement. 

yi/lon,  Juftice.  The  only  difference  between  the  two  claufcs  is 
this :  that  a  man  of  this  defcription  in  the  public  fervice,  by  giving- 
notice,  (hall  not  acquire  a  fettlement;  but  the parilh^  taking  notice 
of  bim  by  aflefCng  him,  (hall  give  hitn  a  fettlement. 


Willes^  J.  being  of  the  fame  opinion. 
jijhburji^  J,  was  abfcnt. 


Rule  abfolute,  and 
both  Orders  quathed. 
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^ ,   .  Rex  V.  Evered  ^  al. 

The  iDden- 
mre  of  in 
apprenticty 
even  if  yold- 
able,  as  made 
daring  infan- 
cy* cannot  be 
avoided,   • 

when  he  is  before  a  magiftrate  charged  with  miibehaviour  under  that  indenture.     Warrant  of  commitment, 
ietting  out  the  charaAer  in  which  the  prifoner  is  committed  in  the  disjunAive,  is  bad. 

fo 


T 


denture 


WO  juftices  committed  Robert  Colleball^  an  apprentice,  to 
the  Bridewell  of  the  town  of  Sbepton  Mallett,  in  the 
county  of  Somerfet,  for  running  away  from  his  mafter. 
He  had  been  bound,  when  an  infint,  for  fix  years  by  in* 
and  being  now  of  age,  he  ran  away,  alledging  that  he  did 


•  tl> 
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fo  with  an  intent  to  avoid  the  apprenticcfliip,  made  when  he  was      ^^^^- 
an- infant,  and  to  his  prejudice. 

Heathy  Serjeant,  had  moved  for  a  rule  to  (hew  caufe  why  he  (hould 
not  be  difcharged  :  and,  to  avoid  delay  and  expence,  it  was  agreed 
that  the  rule  (hould  be  fo  taken,  with  liberty  to  the  Serjeant  to 
take  all  objedlions  againft  the  form  of  the  commitment,  as  if  it  had 
been  returned  on  a  Habeas  Corpus :  and  he  oow  in  fupport  of  it 
objeded  to  the  uncertainty  of  the  commitment,  which  ran  thas  : 
"  As  an  apprentice,  or  fervant,  for  difobcying  his  indentures  or  arti* 
cles  :"  and  he  infifted,  that  this  being  in  the  disjundive  could  not 
be  fupported,  becaufe  juftices  have  not  a  power  to  commit  fer* 
vants  generally,  though  they  may  commit  fervants  of  a  particular 
defcription.  That  the  binding  here  being  only  for  fix  years,  is 
contrary  to  the  (lat.  5  Eliz.  c.  4.  fedt.  26.  which  requires  it  to  be 
for  feven  years  at  the  leaft;  that  by  feA.  41.  all  indentures  other* 
wjfe  made  are  void ;  and  that  it  would  be  (Irange  if  it  were  not  fo,  as 
no  one  can  exercife  a  trade  without  apprenticcfthip  for  feven  years* 
That  at  common  law,  an  infant  could  make  no  contradt,  but  fuch 
as  was  voidable,  though  for  his  benefit;  that  upon  this  ftatute.  Lord 
Hardwicke  and  the  court,  in  the  cafe  of  [/?]  the  King  v^  the  Inha*' 
bitants  of  St.  Nicholas  in  Ipfwicb^  had  exprefsly  adjudged,  that  fuch 
an  indenture  was  voidable  by  the  parties :  that  the  apprentice  had 
in  the  prefent  cafe  done  every  thing  in  his  power  to  avoid  the  in- 
denture, having  left  his  mafter,  and  faid,  he  would  live  no  longer 
under  his  controul ;  and  that  it  would  be  extremely  hard,  that  he 
(hould  be  fubjedted  to  puni(hment,  only  for  uiing  that  liberty  and 
exerci(ing  thofe  rights,  that  the  law  gave  him. 

Dunning  and  Butler  iniifted,  againft  the  rule,  that  the  appren- 
tice, who  had  fubmittcd  to  the  indenture  as  long  as  he  derived 
any  advantage  from  it,  and  till  he  had  learnt  his  trade,  (hould  not 
be  permitted  to  defert  his  fervice  as  foon  as  he  became  ufeful  in  it : 
that  this  conftruSion  of  the  contradt  would  be  injurious  to  the 
mafter;  but  that  the  contradt  at  the  time  of  its  commencement, 
which  was  during  infancy,  the  time  at  which  almoft  all  appren- 
tice(hips  are  entered  into,  was  beneficial  to  the  infant ;  and,  being 
fo,  might  legally  be  made,  and  therefore  could  not  be  abandoned. 
And  they  contended  that,  though  the  warrant  ran  in  the  disjunc- 


fl 
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1777,     five,  yet  as  he  now  dated  himfclf  to  be  an  apprentice,  be  was  un- 
>  ■•  v-:^     der  that  defcription  liable. 

Lord  Mansfield.  It  has  been  adjudged,  that  an  infant  may 
bind  himfclf  for  his  own  benefit :  and  it  is  fettled  in  the  cafe  in 
iS/r.,  that  a  binding  for  four  years  gives  a  fettlcment. 

jyion^  Juftice.  Suppofing  the  indentures  voidable,  I  cannot 
conceive  that  the  apprentice's  running  away  can  avoid  them.  Had 
he  ferved  regularly,  and  during  fuch  fervicc  declared  his  intention 
to  depart,  it  might  have  been  different.  Here  he  v^ould  make  ufc 
of  his  offence  in  order  to  avoid  the  puniihipent  that  attends  it; 
.  but  it  is  too  late  to  do  it  before  a  juftice,  when  charged  with  a 
crime. 

Willes  and  A/hhurft^  Juftices,  being  of  the  fame  opinion,  on 
this  ground  the  rule  would  have  been  difcbarged  : 

But,  as  upon  a  return  to  a  Habeas  Corpus^  Lord  Mansfield  faid, 
that  the  objedlion  to  the  warrant  of  commitment,  as  running  i^  the 
disjundive^  mud  undoubtedly  have  prevailed,  the  counfel  for  the 
profecution  confented  to  the  prifoner's  difcharge. 

^^IZ^^'  Rex  V.  Inhabitants  of  Tam worth. 

Two  Juftices  remove  Thomas  Goff  and  Elizabeth  his  ^Vife, 
^  and  their  chik),  from  the  hamlet  of  Boteball  and  Glafcote^ 
in  the  parifti  of  Tamworth^  and  in  the  county  of  Warwick^  to  the 
parifh  of  Tamwortb,  in  the  counties  of  Warwick  and  Stafford. 
The  ie^os,  on  appeal,  confirm  the  order,  and  ftate  the  following 
cafe : 
Abamletnot  Thi^l^homas  Goff^  the  pauper,  was  legally  fettled  in  the  hamlet 
liaving  over-  of  Bolebail  Bfid  Giafcote  i  and   that  afterwards  he  was  hired  for  a 

uS£rs  01  Its 

own,  and  nc-  ^^^^i  *^^  ferved  that  year  at  Sire/cote  ;  which  is  a  hamlet  confifting 
vcr  before  af.  of  One  b^ofe  Only,  and  between   three  and  four  hundred  acres  of 

S^^oiifwS"  ^^^*  ^^^^  ^^^  ^^'^  hamlet  of  Sirefcote  has  never  contributed  to- 
in  a  parifti,,  wards  the  relief  of  the  poor  of  the  pariih  of  Tamworth  aforefaid  ; 
and  to  pay  nor  bas  evet  been  affeffed  thereto:  but  has  always  been  affeflcd, 
Lftl^bjcfUiT'  ^"^  has  always  paid  to  the  fupport  of  the  pari£h  church  of  I'am^ 
to  all  pa*o-  worth  aforefaid  :  that  no  overfeer  or  overfeers  of  the  poor  hath  or 
idrialuxcs.  haVffevB?  bcdh  appointed  for  tlie  faid  hamlet  of  Sirefcote  ^  and  that 
^  the  faid  hamlet  lies  without  the  limits  and  jurifdidion  of  the  bo- 
rough of  Hamwortb^  but  is  Within  the  faid  parifli  of  Tamworth. 

That 
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That  the  pauper,  Thomas  Go^,  the  faid  EKzabetb  his  wife,  attd  thc!r  X777* 
faid  child,  were  under  the  faid  order  of  the  faid  two  juftices,  de<» 
livercd  to  the  churchwarden  of  the  faid  pari(h  oiTamwortb\  which 
pari(b  not  only  lies  partly  in  the  county  of  fVarwck^  and  partly  ia 
the  county  oi  Stafford i  but  is  a  part  thereof  within  the  limits  and 
jirrifdidion  of  the  borough  of  Tamwortb^  and  part  thereof  without 
the  faid  limits  and  jurifdit^tion. 

Wallace  and  Green  (hewed  caufe  In  fupport  of  thefe  orders  ;  and 
infifted^  th^t,  the  circumflance  of  the  hamlet  never  having  contri- 
buted towards  thofe  burthens,  which  the  law  threw  upon  tfai  whole 
pari(h,  was  perfcdly  immaterial;  and  that  this  place  could  n^cir 
be  confidered  as  a  villj  within  the  meaning  of  flat.  13  6c  14  Car. 
2.  c.  12  ;  there  being  here  only  one  houie  and  no  overfcers,  la 
fupport  of  this  propofition,  they  cited  the  cafe  of  \a\  the  King  nj. 
the  Inhabitants  of  Denbam  ;  [^]  the  King  v.  the  Inhabitants  of 
the  Manor  of  Grajton ;  and  [c]  the  King  v.  Showier  and  Atter. 
That  the  prefent  cafe,  where  there  was  only  one  houfc,  was  not  fa 
flrong  as  the  cafes  cited  1  in  moft  of  which  there  were  two  houfes 
at  lead :  and  that  this  was  clearly  part  of  the  pariih  of  Tamwortb^ 
where  there  were  proper  officers. 

Dunning  and  Wbeler^  in  fupport  of  the  rule  to  qua(h  the  orders, 
infixed  that  this  was  a  diftindt  vill,  independent  of  the  parifh  of 
Tamwortb  i  and  to  which  no  pauper  could  be  fent,  till  it  had  offi- 
cers duly  appointed  :  that  the  objefiion  in  feveral  of  the  cafes  cited 
was,  that  the  places  there  mentioned^  being  extra^parochial,  could 
not  be  confidered  as  vills.  [//]  That  the  juflices  had  flated  this  to 
be  a  hamlet,  and  adjudged  that  the  pauper  had  therein  gained  a  fet- 
tlement.  That  a  hamlet  is  a  fubdivifion  of  a  parifh,  that  may  be 
chargeable  with  its  own  poor,  is  apparent  from  the  circumllance  of 
Boleball^  the  place  from  whence  this  removal  is  made^  being  of  that 
defcription  :  for  this  place^  therefore,  overfeers  ought  to  have  been 
appointed,  and  the  pauper  then  reaioved  there,  and  not  to  the  pli- 
riih  at  large. 

Manifieldf  in  fupport  of  the  rights  of  the  owner  of  the  eftate  of 
Sirefaaef  iofifled,  that  there  was  by  no  means  enough  ftated  to  fliev(r 
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*777*  *^^*  Sire/cote  was  part  of  the  pari(h  of  Tamwortb :  that,  though 
now  reduced  to  a  (ingle  houfe,  it  might  be  a  vjU  :  that,  though 
the  ecclefiaftical  divifion  of  parilhes  exifted  before  the  poor  laws,  it 
could  not  reafonably  be  concluded  from  the  payment  to  the  churchy 
that  it  was  within  the  pari(h  ;  becaufe  it  had  in  no  one  inftance  con- 
tributed to  the  poor,  which  contribution  is  beyond  all  comparifon 
the  heavier  burthen  ;  and,  if  due  from  Sire/cote^  would  therefore 
have  been  demanded. 

Lord  Mansfield.  There  is  no  doubt  at  all.  The  place  is 
averred  to  be  within  the  parifli,  where  the  hiring  and  fervice  were 
*faad  and  performed ;  and  it  is  no  townfhip  or  vill  within  the  flat, 
of  Car.  2.  where  officers  are  appointed  ;  and  therefore  the  judices 
could  not  remove  the  pauper  there.  The  (late  of  places  as  to  the 
number  of  houfes  may  have  been  different  in  different  cafes ;  but 
here  are  no  overfeers,  no  feparate  oeconomy.  The  adjudication  is 
to  Sirefcote^  as  part  of  the  pari(h  of  Tamwortb. 
'  ji/lon^  Juftice.  This  place  is  neither  extra-parochial  or  a  vilU 
In  the  cafe  cited  of  the  Manor  of  Grafton^  it  was  holden  no  vill ; 
though  it  had  been  converted  into  five  dwelling  houfes  and  farms 
and  was  occupied  by  five  feveral  tenants. 

tVilles  and  AJhburft^  Juftices^  concurring. 

Rule  difcharged,  and 
both  Orders  affirmed. 


Vidi  Rex  V.  Inhabitants  of  Ejfmrd^  H.  25  G.  3.  1785.    Foft. 

Rex  V.  Juftices  of  Northamptoiit 

jmtuMfy  15.  TM^I'LL  S  had  moved  to  qua(b  an  order  of  the  court  of  quar* 
The  conient  ^^  ter  fedions  for  the  county  of  Nortbampton^  qua(hing  a  poor 
SLtSffeffi.  "'^  ^^^  '^^  pari(h  of  Eydon  in  that  cotinty,  upon  the  appeal  of 
ons  fliail  de-  Tbomas  Ivens.  It  was  moved  upon  the  ground^  that  the  rate  had 
Iq^their  been  by  that  court  referred  to  three  juftices  out  of  feffions. 
eondn^'  .    ^^^^  Mansfield.     The  juftices  at  feffions  referred  the  merits  of 

Inch  parties,  this  appeal  to  A.  B.  and  C,  Juftices  adting  for  Brackley  divifion,  in 
m^tttll  '^^  neighbourhood  of  which  this  parifla  lies,  or  any  two  of  them ; 
nas^f  the  And  afterwards  adopted  the  opinion  of  tbefe  gentlemen,  without  exer- 
ftffions,  in    cifiog  their  own  judgment :  and,  if  they  did  this  of  their  own  ac- 

ftnt.  4 
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eord,  without  the  confefit  of  the  parties^  it  cannot  be  Aipported:  \*JJJ. 
they  are  not  warranted  to  delegate  their  authority :  but,  if  they 
a6led  with  the  confent  of  the  parties,  I  think  they  have  done  very 
right ;  and  we  never fuffer  the  party;  who  confented  to  the  reference, 
by  coming  here  to  fct  it  afide.  And  I  think  it  fufficient,  if  the  at- 
tomies  confented  and  attended  the  reference. 

The  court  direded  it  to  be  fent  back  to  the  feiiions,  that  they 
might  certify  whether  it  was  refered  by  confent;  and  now,  upon 
the  motion  of  Dayreli,  the  order  of  fcflions  was 

AiQirmed* 


Rex  V.  Inhabitants  of  "Fleet. 

Jiuu  19. 

TWO  jufticcs  remove  Ann  Burkett  from  the  parish  of  Wbap^  if  anappren* 
load^  in  the  parts  of  Holland  Elloe^   within   the  county   of  dee  is  boaad, 
Lincoln^  to  the  pari(h  of  Fleets  in  the  fame  parts  and  county.     The  *^^°^'  "*^ 
feflions,  on  appeal,  confirm  the  order,  and  ftate  the  following  cafe :  vaiidityof his 

That  Ann  Burkett f  the  pauper,  was  in  May  1768,  when  an  in^  indenture, 
fant,  bound  out  a  pari(h  apprentice,   by  the  churchwardens  and  terLouidfi*^ 
overfeers  of  Wbapload  aforefaid^  to  T^bomai  Pears  of  the  fame  place,  a  counter- 
till  (he  (hould  attain  her  age  of  twenty-one  years,  or  day  of  mar-  P*''* 
riage,  purfuant  to  the  flatute.     That  it  appeared  to   the  court  of 
fefHons,  that  the  original  indenture  was  properly  executed  by  all  the 
pari(h  officers,   and  allowed  by  two  juftices :    the  counterpart  was 
alfo  allowed  by  the  fame  juftices  :   but   neither  the  faid    indenture 
or  counterpart   were   executed  by  Pears,   the  maftcr.     That   the 
mafter  neverthelefs  accepted  the  indenture,  and  the  pauper  ;    who 
he  confidered  as  his  apprentice  (as  ftated  hereafter)  till  the  appren* 
ticefliip  expired.     That  the  pauper  lived   with  her  mafter^   as  his 
apprentice,  for  five  years  j  when,  on  May^day  1773,   with  the  ex- 
prefs  confent  of   her  mafter,  ftie  let  herfclf  to  live  with  JVilliam 
Cockayne^  in  the  parifti  of  Fleet  aforefaid,  for  a  year ;  and  did  live    . 
there  a  year  under  that  hiring.    That  £he  afterwards  hired  herfelf^ 
with  the  fame  confent,   to  one  Belton,  in  the  parifti  of  Sutton,  and 
lived  there  about  half  a  year.  That  at  Michaelmas  I'jjj^^  ftie  re- 
turned to  live  with  her  mafter,  Pears^  as  his  apprentice  5  and  con^ 
tinned  with  him  for  fix  weeks ;   when,  by  the  fame  exprefs  confent . 
of  her  mafter,  flie  hired  herfelf  at  different  times  to  ieveral  other 
places  in  different  pariflies,  but  did  not  live  in  any  of  them  for  iai ; 

year. 


.   •  a;  .. 
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jOfTy  fl|i4  always  received  the  wage3  frqrn  her  different  nufters,  ^uul 
i|^9  ways  ^qcounted  for  the  f{une  jtq  the  (aid  P^^i.  That  the  pau- 
p^  atjpiocdher  gge  of  twenty  one  years  on  Jufy  30Xb,  1776.  That 
9t(]^9{  tinMt  aad  for  four  mootha  before,  i^e  had  Uved,  with  her 
0}9(leT's  confent,  with  7'fiomas  Briggs  of  the  pariih  of  Tborney  ; 
iieherej  being  with  child,  (be  fpon  after  left  her  placc^  and  went  to 
Wbapload  zioxtiziA  i  who  removed  her  to  Fleet  aforefaid. 
\  Mamfitld^  in  ibppoFt  of  thtefe  pr4era,  contended,  jthat  by  the  flat* 
81c.  9  W«  3«.c»  30;  fe^.  f.  the  mafbpr  is  required  to  execute  a 
counterpart  of  the  iodenture^ ;  and  jtha^,  this  requifition  not  being 
coaxpUed  with,  the  girl  obtained  no  fettlement  by  the  apprentice- 
(hip. 

Lord  Mansfield.  There  is  no  doubt.  The  binding  was  au« 
thorized  by  43  Eliz*  c.  2.  fedl.  5.  long  before  the  adt  requiring  a 
counterpart.  But,  though  the  binding  was  valid,  if  the  apprentice 
was  received,  it  was  doubtful  till  that  (latute  was  niade,  whether  the 
^ibfis,  to  whom  focb  poor  children  were  to  be  bound,  were  com-^ 
]Mllable  to  receive  them.  Th^t  ftatote  was  therefore  made;  and, 
itYiibje£ts  the  mafter^  upon  his  xefufftl  to  receive  the  apprentice,  tp 
a  penally  $  but  in  no  other  refpeiA  confirms  the  power  of  binding, 
which  was.alr^y  fully  e/lablifl>ed« 

Jtftim^  Juftice.     It  has  been  ib  f(pttled  iq  the  cafe  of  [a]  (he  ]^ing 
v^ahc  lahftbitants  of  Si.  FeUr's  on  tbf  Hi  Up  in  Ckfitr. 

I  •       • 

Wifh^  and  jfjhburfi,  Juftices,  jconcurriog. 

Rule  ^bfolute,  and 
bpth  Orders  qua/hed. 


■••v 


[«]  H.  ^4  Q.  ;i«    3o^,  154. 

JUx.   v*   Jj*ftjpqs  of  Pjevonfliirc. 

wSwawT  1?^^^®^^^-  mov^  (or  a  nuntdamus  to  the  Jufticescf  the  coun- 
MTonip^  ^  <^f  pivcn,  to  hcfCfin  appeal  to  an  order  of  removal  of  Jtibn 

Sitka  of    Cr^ii  Elizabeth  his  wife,  ipd  their  fojur  cbildrep,  frqm  the  parifii 

cttt  liis  in-    . 

jtoitofet,  Aa  i|h^  ^ J^'^'^  tWW^  ^  ff^^V^  ff;">fm  Jacaaceim*    Coort  f^  not  interfere 

wftMaieftief  ^^ 


J\V 
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•f  JFkbif4dg€  tx^  the  parifl>  of  PudJifigten^  both  in  the  coiinty  of     1777.  1 

Devon^     The  juftiGCa  nt  the  feflions  had  refu-fcd  to  eater  into  it,  d»    ^"  v—»  \ 

Me  feilions.had  intervened  fince  the  removak  ^'Jt'J^A^. 

'  T ICES  Of  L/B?*- 

Thfe  fa<S8  88  appeared  »pon  the  affidavits  wcre^  that  the  order  of  vonjhjee. 
femoval  w^as  dated  O&ober  zi,  1776 :  iti  November  the  pauper  waa 
removed^  Some  tittic  aftervrards  it  was  agreed  between  the  two  pa-i 
ri£bes,  that  the  qUeftion  (hqisld  be  decided  by  the  opinion  of  Heaib^ 
Serjeant)  provided  fiich  opinion  were  given  on  or  before  the  14th 
of  yanuary^  the  feffions  beginning  on  the  I5th»  It  was  alfo 
agreed,  that  Ao  other  inftrudtions  &ould  be  given  to  the  counfel^ 
than  the  examination  of  the  pauper,   which  wa^  : 

Tlvat  he  was  born  in  the  pari(b  of  Witberidge^  and  about  the  ago 
of  fcven  years  was  bound  to  Richard  Elwortby  of  tVitberidge^  with 
whom  he  Jived  till  twenty  one;  and  then  made  an  agreement  with 
his  mrafter  to  give  him  one  guinea  to  difcharge  hina  from  bis  ap- 
prentice(hip.     That   the  faid  Ricbard  Elwortby   gave  him  a   dif-»  ^v- 

charge  under  his  own  hand.  That  after  different  fervices  he  gain- 
ed a  fettlement  by  hiring  and  fervice  under  Robert  Salter^  in  the 
parifii  of  Puddingion,  if  be  was  fo  far  difcharged  trom  his  appren- 
tice(hip  by  the  above  Aated  tranfadion,  as  lo  be  capable  of  gaining 
a  fettlement  by  hiring  and  fervice. 

On  the  lotb  of  January  the  opinion  was  given  ;  ahd  was,  "  That 
if  the  indenture  of  apprenticeOiip  remained  in  the  maftcr'a  hands 
uncancdled^  the  apprentice(hip  ftill  continued  ;  and  the  agreement 
was  no  diflblution  thereof,  but  only  a  licence  to  the  apprentice  to 
ferve  where  he  pleafcd.**  On  tbis  day  the  officers  or  fFitheridge 
told  the  officers  ot  Puddington^  that,  as  the  opinion  was  not  deci* 
five,  they  muft  inquire  of  the  mader,  what  had  become  of  the  in- 
denture. At  the  felfions  on  the  15th,  no  appeal  to  the  order  of 
removal  was  entered.  At  the  Eajler  feffions  following,  the  pari(h 
of  Puddington  appealed  ;  but  the  juflices  refufed  to  enter  into  it, 
as  not  being  in  time. 

Bulltr  having  early  in  the  term  moved  for  the  mandamus  on 
the  ground,  that,  under  the  agreement,  the  opinion  in  favour 
of  the  parifli  of  Puddtngton  was  conclufive  ;  and  that  the  pari(h  of 
Puddington  had  appealcit  in  confequence  of  objedions  raifed  to  this 
deciiion  fubfequent  to  the  Epiphany  SeJJions*,  and  therefore  that  the 
ilatutable  limitation  of  appeal  to  the  next  feffions  ought,  during 
the  time  the  parties  were  under  terms  of  compromife,  to  be  fuf-s 
pended ;  now,  on  the  laft  day  of  the  term,  Fanjhawe  and  Milles  Widne/Jay 
Jcr.  (hewed  caufe;  and  having  fully  fatisficd  the  court  upon  the  >»^i8. 

F  iaa. 
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I777r     feftf  of  the  appeal  having  been  prevented  in  confequence  of  thm 
I  ^ — »^— ^     obje<Sion  not  having  been  raifed  previous  ttf  the  E/pipbany  fejjions ^ 

Tic^sof^-  Lord  Mansfield.     As  both  parties  had  agreed  that  this  queftioa 

iroiMHaR£«  Ihould  1)e  fubmitted  to  counfeU  smd  that  his  opinion  ihould  con- 
clude, \a\  though  the  court  does  t)ot  q^iite  agree  with  the  counfel 
in  point  of  laWj  they  would  not,  had  the  opinion  been  pofitive^ 
have  granted  the  mandamus.  Upon  the  point  of  Iaw»  I  am  of  opi-i* 
nionj  that  if  the  indenture  had  not  been  deftroyed,  but  remained 
sn*theinaflor's  bands,  the  apprentice  would  yet  have  gained  a  fub- 
fequeiU  fettlecnent  in  PuddingUm^  The  mafter  received  a  guinea 
of  his  apprentice,  then  of  full  age,  for  the  exprefs  purpofe  of  va- 
cating the  indenture*  Why, -could  the  maHer^  after  this,  have  ufed 
the  indenture  againil  the  apprentice  ?  So  far  irom  it,  that  the  ap- 
prentice might  have  brought  an  adion  againilthe  mader  for  it« 

But  the  opinion  of  the  coanfcl  was  hypothetical  only,  and  upoa 
a  (late  of  fadt^  at  the  time  not  fettled  and  iubmitted  to  him  by  the 
parties^  The  cafe  therefore  might  be  coniidered  as  open  to  the  in- 
terpoiition  of  the  court.  But  the  merits  of  the  cafe  appearing  to 
be  clearly  againft  the  party  applying,  the  court,  to  prevent  further 
litigation  and  expence,  refufed  the  rule ;  and,  on  account  of  fome 
Aifcondui^  with  refpedt  to  the  affidavits  laid  before  the  court  by  the 
pro&ctitors  of  the  rule,  directed  that  it  ihould  be  difcharged,  witk 
cofts  out  of  pocket. 

Mandamus  Denied. 

I 

yi]  VidiKex  v.  the  Juftices  of  NorJhamjtcti,  aniij^^a. 
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Rex  V.  Inhabitants  of  Walfall.  n»r/jaf. 

TW  O  juftices  remove  "Jofepb  Dean^  Hannah  his  wife,  and 
their  five  children,  from  the  pari(h  of  AJhtey^  in  the  county 
of  Stafford^  to  the  borough  of  Walfall  in  the  fame  coun* 
ty.     The  feflions,  on  appeal,  confirm  the  order,  and  (late 
the  following  cafe : 

That  Jofepb  Dean,   the  pauper,  being  legally  fettled  at  Swinner^  If  the  form 
ton,  came  to  refide  in  the  borough  of  Walfall,  in  the  month  of  Fe^  Sf  ^^^k^^^k 
hruary  1774$  in  a  tenement  which  he  held  by  leafe  for  the  term  of  parTih  iTave* 
fourteen  years,  at  the  yearly  rent  of  4/.  10  x.     That  he  continued  notice  of  the 
to  refide  therein  till  Michaelmas  1776;  during  all  which  time  he  P^'^^'^^atcd^ 

^         f  .,.•.  .,  J '  ^  r        »/•  i..*>^  need  Dot 

conftantly  paid,  m  his  own  right,  the  poor  rates  for  the  fame,  which  be  rated  by 
were  charged  in  thefe  words  only :  *'  Late  Lowbridge^s  houfe  '^^^^'^ 
•*  2/.  6i.  —  I  J,  2^/'  That  various  other  tenements  within  the 
faid  borough  were  charged  in  the  fame  manner,  after  new  inhabi* 
tants  had  come  into  them ;  who  feverally  paid  the  fame,  in  their 
own  right.  That  the  tenement  now  in  queftion  had  been  fo  charged 
from  the  time  when  Ltmbridge  left  it,  till   the  time  when  the 

Eauper  came  to  refide  therein  ;  during  which  period  one  Ford  in« 
abited  it.     And  that  feveral  untenanted  houfes  were  continued  in 
the  afifelSinents  under  the  like  defcription,    ^*  late  fuch  an  one  s 

F  2  [*  houfe  ;' 
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177^^     ^'  houfe;"  that  is,  the  late  xxrcup^at;  together  with  tlie  fums  atU 
fcfTed  ihereon,  oppolite  to  fuch  dcfcription. 


'^— V- 


BiT^KT^"of'       Kerjy'M  fliewed   caufe   in  fupport  of  thcfc  orders^  and  faid,  the 
Waxsaul.     <|ucftion  was,  whether  under  this  form  of  rating  as  well  aS  p-iying,  the 

pduper  garned  a  (ctflement  ?  1  here  \%  no  doubt,  but  that  the  pau- 
ptr  pc:iJ  the  affeflment  in  his  own  right,  and  that  it  is  an  occu- 
pier's tiix:,  Tfbc  only  qUeftion  is^  whether  be  was  Sufficiently 
rafeii  f  This  depends  upon  ft^t*  3  W,  &  M.  c;  11.  fcft.  6.  The 
'  parifli  form  the -rate  as  they  pleaic  If  they  had  entered  no  more 
than  the  landlord's  name  upon  the  rate,  it  might  be  well  argued^ 
that  they  did  not  choofc  to  rate  the  unant.  But  here  they  have 
rated  the  tenement ;  and  as  this  is  an  occupier's  tax,  the  cor.ftruc- 
^ion  is,  that  they  meant  to  rate  him,  who  ought  to  pay :  and  if  he 
is  not  rated,  certainly  nobody  is.  That  ihis  point  had  frequently 
been  determined  under  iimilar  xircumftances ;  as  that  a  fettlement 
was  gained  by  a  man  thus  rated:  **  Tie  occupier  of  Rofoe's  tene^^ 
meuti'  as  cited  in  2  Burr.  Rep,  1062.  .[^J.  He  cited  alio  \b^  the 
JCing  ^!•  the  Inhabitants  of  IJffculme  \  and  the  King  v.  the  Inha- 
bitants of  Painfwick^  [r]  an  which  laft  cafe  the  form  of  the  rate 
vas^  **  Ttionias  Clifford  ovi  Tenant  ^^  and  the  pao^r,  Jianc  Moor-- 
4nan^  was  adjudged  to  gain  a  fettlement-:  the  words  uf  Denifcn^  J- 
Were  alfo  much  infilled  upon  ;  who  hiuiijd,  '*  that  rating  the' 
boufe  only  mighty  for  aught  that  he  faw  to  the  contrary,  be  fuffi- 
•cicnt^  for  the  parifti  could  not  but  know  who  was  the  ocv:upicr.*' 

Bearcroft,  l^unmn^^  and  Gougb^  in  fupport  of  the  rule  to  quaiK 
ithefe  orders,  contended,  that  the  ftatate  cind  all  the  cafes,  as  well 
thofe  cited  as  tbofe  which  were  not  cited^  required,  that  there 
ihould  be  fbmc  dcirgnation  of  the  perion  aie.uvt  to  be  charged  4 
though  it  was  not  neceflary  that  he  (hould  be  exprefsly  named,  as 
**  tke  Occupier  of  Hofcoe'^  Tenement*"  liut  that  iicre  he  is  nei- 
ther named  nor  pointed  tt^  nor  is  any  thing  aiTeiled  but  the  tene- 
ment :  that  Several  untenanted  houies  we^e  rated  in  this  manner^ 
and  therefore  that  this  circumllance  negatived  the  inference  in«. 
ijfted  upon  00  the  other  j&de^  for  the  tenant,  not  having  bee  a. 
tnarJ^d  out^  ^ould  not iuve  been  compelled  io^pay^   afid  there  be-* 

,     ^ ; : ■ — V- 

:la]  Proxn  8  Mod.  48.  K.  ^  Inkafaitaatsof  BruUiU^  p.  7.  G.  u    But  in  a  notr  Sir  ?am«t 

urrow  ilatesy  thac  it  was  Hojcee*%  teoemenc;  and  that  the  cafe  was  the  King  a;»  theJohabi* 

4tnis  of  Brigbimtm^  i>*  K  G.  i.  i7«-a. 


rO  Tr.  30  &  51  G,  2.  1757.     Burr.  ScttK  Caf.  430. 
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ipg  no  other  dcfoription  even  of  his  tenement  than  that  which  was      1777* 
4ifed  in    thcx:afe  offcveral  others   that  were  untenanted,  the  in •     v,*^^*-! 
ferencc  muft  be,  that  in  ihc  judgofient  of  the  parifti  this  tenenient  JiVanIs  tf' 
muft  have  been  under  the  fame  circumftanccs  withthofc  amongft  WAWi^Li*. 
ivhich  it  was  clafled;  and,  being  in  their  confideration  untenanted^ 
fuch  rating  tould  not  be  in  any  view  recogniiing  him  as  an  inha« 
bitaot,  or  be  an  equivalent  for  notice.     TJjatfucfe  a  fubftitution  wa$ 
jieceflary  to  give  a  fetllement,  where  there   was  no  adlual  notice; 
<hc  chief  ohje(a  of  the  ad  of  Parliament  being  to  fecure  notice  of 
the  perfon  to  the  parifh.     Mr.   Dunning  added,   that  he  cxpedcd 
^  have  heard  of  the  cafe  of  St.  Mary  U^More  v.  Jicavytree.  as   it 
had  mifled  the  juilices ;  and,  according  to  the  ftatc  of  it  in  \a\  Dr^ 
Burn^  zs  taken  from  [/^]  2  Sa/L  478.  was  dlredly  in  point  againft 
him.     But  that  that  cafe  was  mifreporied,  he  proved  from  a  copy, 
which  he  read,  of  ^he  roll ;  in  which  u  appeared  cxprefsly,    that 
the  pauper  was  rated  :  and  faid,  that  the  court  of  quarter  fefliorvs    ' 
had  decided,  that   no  fetllement  was  gained  there,  becaufe  the   te- 
nement rented  was  under  ten  pounds  a  year.     So  that,  though  the 
adjudicaiion  was  rightly  ilated,  the  report  had  midated  the  ground 
on  which  the  acijjoication  went. 

ji/i-jfi,  Jultice.  J  have  no  doubt.  It  is  agreed,  that  the  perfon 
CTuft  both  be  rated  and  pay.  Then  asfto  the  manner  how  he  is  to 
he  ratciii  it  is  ckar^  tnat  his  name  need  not  be  inferted  in  the  rate. 
If  the  pari{h  have  fuffi.  icat  notice  of  him,  it  is  enough  :  Paying 
uncer  a  rating  is  equivalent  to  notice,  and  the  officers  have  re- 
ceived the  rate  of  this  man  for  two  or  three  years.  As  to  the  ob- 
jedtion,  that  no  payment xould  have  been  conypelled  upon  this  rate, 
that  is  pcrfcftly  immaterial  j  for  the  fettlement  ^oes  not  go  upon 
that.4  but  upon  its  being  due  notice  to  the  pariQi :  and  he  has  ful- 
filled the  two  conditions  required  by  the  adl.  As  to  the  cafe  in 
JSali.  It  is  fully  fhewn  by  Mr.  Dunning^  that  this  was  not  the 
ground  of  the  judgement,  though  it  might  be  thrown  out  by  the 
court.  *'JLate  ZiCi£/ir/^^A"  is.here  as  ftrong  as  '*  the  occupier  of 
"*•  Hi/coe*s  i'  for  it  is  ftated,  that  he  paid  in  bis  own  rights  and 
that  I  confidered  as  making  it  a  charge  on  the  man.  And  evea 
^^  Clifford  or  Tenant"  has  been  holden  fe.fficient  to  give  a  fettle- 
ment; though  furely  a  very  vague  way  of  rating,  and  which   leaves^ 


[fl]  Vc 


a]  Vol.  3.  47c,  Edit.  1785^ 
"   8  W.J, 
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1777.      if  quite  at  large,  who  might  be  the  tenant :  but  the  officers  going 

* — J — '     and  receiving  the  rate  of  the  tenant  fixes  it,  explains  what  waa 

Bir^NTsof   doubtful  upon  the  entry,  and  ffiews  notice:  and  Demfoft,  Juftice^ 

Wa-lsall.      in  that  cafe  fald,  •^The  court  ought  not  to  be  over  ;;/V^  and  critical 

^*  in  requiring  a  fcrupulous  ftridtnefs  as  to  the  form  and  terms  of 
•*  rating  perfons.*'  The  rate,  where  it  was  ^*  Bowden'%*\  the 
ilian^s  name  being  Bonjoden^  {a)  might  not  perhaps  be  fufficient  to 
juftjfy  a  diftrefs  r  but  that  is  not  the  queftion.  The  queftion  is 
fingly,  whether  the  pari(h  officers  have  taken  notice  of  a  man  as 
an  inhabitant  ?  And,  when  they  taice  his  money,  they  muft  know 
him.  In  this  cafe  many  other  tenements,  that  were  uninhabited  at 
the  time,  were  fo  rated,  and  the  new  tenants  paid  the  rate;  fo  that 
it  appears,  that  this  was  the  underflanding  of  the  borough :  and 
the  pauper  has  adualty  done,  and  the  parifli  knew  that  he  bad 
done^  what  it  appears  they  meant  he  fhoutd  do* 

JVilles  and  AJbhurJi^  Juftices,  concurring. 
Lord  Mansfield  was  abfent. 

Rule  diicharged,  and  both 
orders  affirmed. 


\fi\  E.  4  G.  3,  l^6^%  Kbg  V.  the  Inhabiunts  of  Oftmjbaw.    Barn  Settl.  Caf.  i%t. 
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fiex  V.  Inhabitants  of    Ryton.  Satm-j^ 

TWO  jufticcs  remove  Sarah  Kidfon^  and  her    child,  from 
the  townfliip   of  fFin  lot  on  in  the  county  of  Durham,  to 
the  townQiip  of  Ryton  in  the  fame  county.     The  feffions 
on   appeal,  confirm    the  order«    and  fiate  the  following 
xafe: 

That  upon  hearing  the  appeal  of  the  churchwardens  and  overfeers  Onremov^ 
of  the  poor  of  the  town{h^p  of  JRyton  againft  a  certain  order  of  re-  ifcnoighU 
moval,  &c.  in  (he  words  following:  Durham  (to  wit.)     To  the  theiiriiin. 
churchwardens,  &c.     Upon   the  complaint   of,  &c.   of  Winlaton^  ftancc  to 
unto  us,  &c.  that  Sarai  Kidfon,  the  wife   of  ttnjamin   KidfoUy  a  maiden  feu 
foldier  in  his   Majefty's  jegimjent  of  foot  called  the  Young  Buff's^  tlcmcnu 
now  in   America,  and  Hannah  their  daughter,  aged  about   twenty 
three  weeks,  have  come  to  inhabit   in  the  faidtownfhip  of  IVinla^ 
ton,  &c.  fee.     We  do  adjudge  that  the  lawful  fettlement  of  thcm^ 
the  faid   iiarah    Kidfon,    and   her  faid  child,  is  in  the  town(hip  of 
'Ryton.     We  do  therefore    require,    &c.  By  virtue  of  which   faid 
order  of  removal,  the  faid  paupers  were  remaved  to  Ryton,  and  i?y- 
Ion  gave  notice  of  appeal.     And  Mr.  .  mbler,  being  of  counfel  with 
'the  refpondents,    having  ftitcd  to   the  court  that  the   faid  Sarab 
Siidfon  obtained  a  Icjgal  fettlement  in  the  town(bip  of  Ryton  afore* 
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faid^  when  (he  was  a  fingle  womant  aad  before  her  marriage  with 
the  fald  Benjamin  Kidfotiy  by  being  hired  for  a  year^  and  ferving  % 
BiT^NTs"of  y^^  under  that  hiring,  in  the  fame  townfliip,  to  one  Jofepb  Rob^ 
Rytok.       Jon ;  that  the   faid  Sarab  Kidjon  afterwards    intermarried   with  the 

faid  Benjamin  Kidfon.  by  whtrni  fhe  had  iffue  the  pauper,  Hannah  f 
that  the  faid  Benjamin  Kidfon^  is  now.  in  Amtrica^  and  it  is  not 
known  whether  he  i^  living  or  dead ;  that  the  place  of  his  legal 
fettlement  is  not  known,  and  that  therefore  the  pauper  had  been  re- 
moved to  the  place  of  fettlement  of  the  faid  Sarah  Kidjhn  before 
her  marriage.  Mr.  Solicitor  Gyl/  d.nd  Mr.  Hopper^  being  of  coun- 
fcl  with  the  appellants,  iJbjeded  to  the  faid  order  or  warrant  of  re- 
moval, and  the  adjudication  thereby  made,  and  to  the  refpondents^ 
going  into  evidence  thereon  o\  the  fads  ftated  by  the  faid  Mr.  ^/w- 
iler^  and  prayed  that  the  faid  order  or  warrant  of  removal  might 
be  qua(hed^  forafmuch  as  it  was  not  ftated  by  the  faid  order -or 
warrant,  that  the  faid  Binjamin  Kidjon  \s'^%  dead,  nor  that  any  evi- 
dence was  given  that  he  was  dead,  nor  that  the  place  of  his  fet- 
tlement could  not  be  known:  whereupon,  and  upon  hearing  what 
was  alledged  by  the  faid  Mr«  An^bler  in  fupport  of  the  (aid  order  of 
warrant  of  removal  and  adjudicatron,  this  court  is  of  opinion  th^ 
the  fame  is  good  and  fufiicient  in  point  of  form :  and  that  the  re- 
fpondents  may  go  into  evidence  of  the  fads  ftated  to  the  court  by 
the  faid  Mr.  Ambler,  ift  order  to  fix  the  fettlement  of  the  paupera 
in  the  townftiip  of  Ryton^  by  reafon  of  the  fervitude  of  the  faid 
Sarab  Kid/on  there,  before  her  marriage  with  the  faid  Benjamin 
Kid/on^  and  then,  upon  hearing  the  evidence  of  the  rcfpondents^ 
whereby  all  the  fads  ftated  by  the  faid  Mv^  Ambler  were  fully 
prqved.  It  is  ordered,  &:c.  that  the  appeal  be  difallowed,  and  the 
laid  order.  Sec.    conBrmed. 

Chambre  vr2LS  to  have  ftiewn  caufe  in  fupport  of  thefc  orders  > 
bu't  the  court  calling  upon  the  other  fide, 

Davenport  iti  (}y^^on  of  the  rule  to  qua(h  them,  infiftcd,  that 
it  appeared  upon  the  face  of  the  original  order,  as  alfo  by  what  was 
ftated  to  have  been  done  at  the  fei&ons,  that  that  court  had  been 
obliged  to  (late  fomething  to  fupply  the  dcfedt  of  the  original  or- 
der, which  they  confirmed.  That  that  order  fet  forth  only  the 
fettlement  of  the  wife  before  marriage ;  but,  though  the  pauper 
was  removed  ^  nomine  ^sz  married  woman,  did  not  ftate  whether 
her  hufband  had  gained  a  fettlement,.  or  thatfuch  fettlement  coul^ 
Hot  be  found  >  or  even  that  he  l^d  been  capable  of  gaining  a  fettle- 

I  ment^ 
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ment,  or  that  he  was  dead.     That  this  was  an  objedtion   therefore     X778« 
not  of  form^   but  material,  and  of  fubftancej  for  that  the  order     ' — ^— ^ 
does  not  point  out  to  thofc  that  complain,  that  the  fettlement  of  ^^r^^^^of"* 
the  huiband  was  in  queftion ;  that  they  were  not  therefore  prepared  RTToif. 
to  meet  this  fa£t  in  proof;   and  that  the  court  of  quarter  felTions 
ought  at  leaft  to  have  refpited  the  appeal,  and  given  the  appellant 
time  to  have  made  inquiry.     That  in  the  cafe  of  [a]  the  King  v. 
the  Inhabitants  of  Norton,  the  order  was  quafhed ;   becaufe  it  did 
not  appear  upon  the  face  of  it,  that  the  huiband  of  the  pauper  had 
any  legal  fettlement  in  England :  that  this  cafe  had  indeed   after- 
wards been  reprobated  by  Ryder,  Ch.  J.  in  the  cafe  of  [6]  the  King 
V.  the  Inhabitants  of  St.   Boiolph's   without  Bijhopfgate  %  but  that 
there  it   was  ftated^  that  the  hufband   had  no  fettlement ;    whereas 
here  it  neither  appeared  Upon  the  original  order  whether  he  had  a 
fettlement,  or  tvas  dead,   or  even  whether  either  were   matter  of 
doubt.     That  without  an  adjudication  in  one  refpedt  or  other  to 
the  above  effeift,  the  appellant  could  not  have   notice  ;    and  there^ 
fore  that  the  feffions  ought  to  have  pronounced  upon  the  validity  of 
the  order,  and  not  have  heard  evidence  to  (hew  that,  of  which  the 
appellants  could  not  be  aware. 

Lord  Mansfield.  The  fcfllons  fay,  that  the  evidence  laid  be- 
fore them  proved  that  which  would  make  the  order  of  the  two 
juftices  right;  and  I  think  that  upon  the  evidence  the  court  of 
quarter  feflions  did  right. 

ji/lon,  JVilles,  and  AJtoburJi,  Juftices  concurring. 

Rule  Difcharged,  and 
both  Orders  Affirmed. 


[a]  H.  12  G.  2.  1738.     Burr.  ScttL     Caf.   122; 

[i]  H,  28  G.   2.  1755.     Burr.  Scttl.  Caf.  367. 

It  (eems  that,  however  put,  there  was  no  good  ground  for  objeflion  in  the  prefent  cafe.  If 
the  orieinal  order,  in  its  true  fenie,  imported,  that  the  pauper  had  been  removed  to  the 
place  other  mais/tm Settlement ;  of  this  the  appellant  had  notice  by  the  order,  and  might  have 
net  this  fadl  in  proof;  and  therefore  the  objedion  taken  was,  that  he  bad  no  notice  that  proof 
of  her  hufiauii's  fettlement  would  begone  into.  But,  on  the  contrary,  if  the  real  import  of 
the  original  order  was,  what,  from  the  defcription  of  the  pauper  as^  '^i/f*,  ^'^^^^  rather  to 
iiave  been  the  cafe,  the  better  objedlion  would  have  been,  that,  as  by  the  original  order  no  no- 
ttce  was  given  ol  the  pauper's  mmJen  fettlement,  the  appellant  could  not  be  prepared  on  that 
itiue.  But  this  coold  not  have  availed^  as  it  has  been  detei:i»iiied  in  many  fubfcquent  cafes* 
where  paupers  have  been  removed  under  the  defcription  oinuidovj  or  ovi/ir,  that  it  is  in  the 
firHinfiaiice  enough  to  prove  the  pauper's  maiden  fettlement.  Tr.  22  G.  3.  1782.  Rex.  «i/. 
the  Inhabitants  of  Henfingbam,  Poft.  H.  23  G  3.  1783.  Rex  v.  a/,  the  Inhabitans  of  Wood/^ 
/ord.    P^f.     M.  24  G.  3.  1783.  Rex  v.  the  Inhabitants  of  Edifirtoc  Htd/or.    P§fl. 

G  Rex 
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Rex   V.   Iriliabitants  of  Hinxworth. 

Y^rdcrrfattd  the  17th  of  June,  1776,  fwo  jafti<!cs,  George 
I  Frefcoit  and  Francis  Morland,  Eiduitcs,  remove  SARAtr 
Griffin,  the  Wife  of  Jofepb  Griffin,  and  tncir  five  children,  itwxx 
the  pari (h  of  Chejhunt  in  the  xrounty  of  FLerts,  to  the  parHh  bf 
Hinxwortif  in  the  fame  county.  To  this  order  there  veafs  no  ap« 
peah 

By  another  order,  dated  the  30th  of  OSiober  1776,  two  other 
jufticesi  George  yennings  and  Ha/I  ff^ortbam,  Efquires,  Remove  Jo- 
seph Griffin^  Sarab  his  wife,  and  their  five  childreoy  From  HrVix* 
iaortb  tb  Cbejhunt. 

*ro  this  order  Cbejbunt  appealed  at  the  n^mt  Epfpbany&Kiom, 
January  13,  1777;/ infilling,  that  the  former  oWcr,  tmappealed 
ttom,  was  conclufive  as  to  the  wbole  family  :  but  the  fefiions,  af- 
tei"  hearing  evidence  refpedting  tbe  bu/bamis  fettlement,  confirmed 
the  order  with  refpedt  to  bint,  and  quai(hed  it  with  refpedt  to  his^ 
wife  and  children* 

Soon  afterwards  the  wife  went  with  her  children  to  her'  hulband^ 
then  refideAt,  under  this  Uft  order,  ftt  Cbejkunt :  in  confequence 
^f  which^  by  an  order  dated  the  20th  of  January  1777*  ^^^g^ 
PrefcottznA  Francis  Morland,  Efquires,  who  made  the  firfl  order  of 
jufiiceSfdzttdihe  ijxhoijune  \jj6,  remove  the  Jive  children  ivota 
Cbejhunt  to  Hinxworth, 

To  this  order  at  the  next  Eajier  feflions,  jipril  7,   177.7,  Hinx^ 

wortb  appealed ;   and  the  fefiions  confirmed  the  order,  except  as  ta 

two  of  the  children,  who,  as  nurfe  children,  were  not  removeable, 

Mtnday  In  Eofter  term,   Stanley,  on  behalf  of  the  parifli  of  Hinxworth, 

^^  >«•        moved  to  affirm  the  feccnd  order  of  two  jufiices,  dated  the  30th  of 

OSlober,  1 776,  removing  the  whole  family  %  and  to  quafti  the  firjt 
order  of  JeJJiom,  January  13,  1777,  made  thereupon,  as  far  as  it 
Confirms  the faidordcr of jaftjces  relative  to  the  wije  and  children: 
(whom,  contrary  to  the  truth  and  real  merits  of  the  cafe,  if  thea 
open  to  difcuffion)  it  hac}  adjudged  to  be  fettled  at  Hinxworth  ^  and 
alfo  qua^  to  the  third  and  lajl  order  of  Jujlices,  dated  the  2ath  of 
January  17 77,  for  removing  the  Jive  children  from  Cbejhunt  to 
Hinxworth',  and  the  fecond  and  lajl  order  of  feffions,  confirming  the 
fame,  as  far  as   relates  to  the  Jettlement  of  the  children   therein 

2  X        named. 
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named,  and  to  the  preftnt  removal  oi  the  two  youDgeft  of  the  chil-      I778« 

In  Trinity  term,  Wallace^  on   behalf  of  CheJIountf  moved  that  ,i^Aif""of 
the  court  of  ^  quarter  feflions,   who  in  obedience  to  the  certiorari  Hinx- 
iflued,  had  returned  the  feveral  orders,  and  nothing  more,  might  w^*^"- 
alfo  ftate  fuch  fadls,  as  would  enable  the  court  to  draw  a  conclu-  yll^g'^i'il 
fion,  whether  they  had  done  right  or  wrong. 

At   the   enfuing   Micbaeimas^  the   feflions    ftated,  the  following  Removal  of 
fadls:  Thzt  J ofepb  Griffin^   the  pauper,  ^^ir^A  his   wife,  and  their  ^.J?*?' "  * 
five   children,   vi^.   Jane^   aged   about   fourteen  years,   Elizabeth^  po>fs,thatit 
aged  about  twelve,   William^   aged  about  ten,  Jofepb^  aged  five,  and  istohcrhuf- 
^obn^  aged  about  two  years,  were  reficient  and  inhabiting  in  the  pa-  ^^^^[^  ^^^^^' 
rifli   of  Cbejbunt^   in   the    county   of  Ilertfo^d^    in   the  year    1776,  order  unap- 
Prior  to  the  17th  of  "June  1776,  "Jofcpb  Griffin^  the  pauper,  had  left  P«a*«^^  ^^^^ 
the  parijfh  of  CheJImnt^  and  abandoned  his   wife  and  five  children,  "^"^^**  ^^' 
In  his  abience,  and  without  his  examination,  upon  a  complaint  of 
the  officers  of  Cbefkunt^  that  Sarab^  the  wife  of  Jofepb  Griffin^   the 
pauper,  and  the  five  children,  were  become  chargeable  to  the  pari(h 
of  Cbejhunt^  two  juftices  on   examination  of  Sarab^  the  wife  of  the 
paiper,  on  oath  and  on  other  circumflances,  made  an  order  of  re« 
n  oval  dated  the  17th  of  June  1776,  for  removing  Sarah,  the  wife, 
and  the  five  children,  froqi  CbejLunt  to  the  parifli  of  Hinxwortb,  in 
the  county  of  HerJorJ,  as  the  place  of  the  legal  fettlement  of  Jor^ 
Jepb  Griffin,  the  pauper,  \a\  nither  of  the  children   having  gained 
any  fettlement  in  their  own   right :  which  faid  order  hath  never 
been. appealed  from  by  the  faid  parifh  of   Hinxwortb.     Before  the 
13th   ot  OSIober  1776,    Jofepb  Grifin  the  pauper,   came    to    his 
wife  and  children,  then  refident  in  the  faid   pari{b  of  Hinxwortb^ 
and  upon  complaint  of  the   officers  of  Hinxwortb   to  two  magif- 
tratesy  that  Jofepb  Griffin,  the  pauper,    Sarab  his   wife,  and  their 
five  children,  were  become  chargeable  to  the  pari(h  of  Hinxwortb^ 
the  magiftrates,  upon  examination  of  Jofepb  Griffin^  the  pauper,  and 
on  other  evidence,  adjudged  the  place  of  the  legal  fettlement  of 
Jofepb  Griffin^  Sarab  his  wife,  and  their  five  children,  to  be  in  the 
pari(h  of  Cbefhunt :  and  by  the  order  of  removal,  dated   the  1 3th 
day  of  OSiober  1776,  they  were  accordingly  removed  to  the  pari(h 


[fl]  The  order  did  not  in  terms  fet  out  this  fa£l.  It  only  dcfcribed  her  as  the  tAfiftoiJo* 
fipb  Griffin.  As  this  therefore  was  only  matter  of  inference,  though  the  true  and  the  fegal 
inference,  and  the  principle  no  doubt  upon  which  thefe  magiilratc:»  a£teJ,  yet  it  ought  not  to 
•have  been  Aated  as  9i/a£i. 
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1778.  of  Cbejhnnt.  From  this  order  of  removal  the  parifh  of  Cbejhuni 
' — ^ — '  appealed  to  the  Ephbany  fcfTions  held  for  the  county  of  Hertford^ 
^IxA^T^Vi  ^"  ^^^  ^3^^  January,  1777.  It  was  then  objeftcd  by  the  appel- 
lants, that  the  order  of  the  i  jth  Ju fie,  1776,  was  alone,  being  ua^ 
appealed  from,  conclufive  as  to  the  whole  family  ;  bec'aufc  the  wife 
had  been  removed  to  Hinxworth,  as  to  her  huiband's  fettlement, 
which  fettlement  Htnxnvortb  by  not  appealing  from,  had  admitted, 
and  were  concluded  from  controverting.  The  feflions  over-ruled 
the  objedion  ;  and,  after  hearing  evidence  concerning  the  fettlement, 
^^  y^f^P^  Gri^n,  the  huiband,  confirmed  the  order  of  removal  as 
to  the  (aid  Jo/epb  Griffin,  but  vacated  the  order  of  removal  as  to 
Sarab  the  wife,  and  the  five  children.  Before  the  20th  of  Janu-- 
ary,  i'}j7,Sarab,  ihn  v^ tie  o(  J o/e/>b  Griffin,  and  the  five  children, 
went  to  yo/epb  Griffin,  the  pauper,  in  the  pariHi  of  Cbejhunt  ^  and 
upon  complaint  being  made  by  the  officers  of  Cheflmnt  to  two  ma- 
giftrates,  that  Jane  Griffin,   EHzabetb  Griffin,  William  Grffin^  Jo-- 

Jepb  Griffin,  and  Jobn  Griffin^  children  of  Jofepb  Griffin,  the  pau- 
per, and  ^arab  his  wife,  were  likely  to  become  chargeable  to  the 
parifh  of  Cbejhunt ;  the  roagiflrates  by  an  order  dated  20th  January 
1777,  removed  the  faid  five  children  from  Cbejhunt  to  Hinxwortb, 
as  the  place  of  their  legal  fettlement. 

From  this  order  of  removal  the  parifh  of  Hinxwortb  appealed  to 
the  Ea^er  Seffions,  held  for  the  county  of  Hertford^  on  the  7th  day 
of  jlpril,  1777,  and  the  jufticcs  in  fcffions  confirmed  the  order  of 
removal,  except  as  to  the  two  youngeft  children,  viz.  Jofftb  and 
J^bn,  who  were  by  reafon  of  their  tender  years,  infeparable  from 
their  mother  upon  account  of  nurture. 

Stanley,  in  addition  to  what  he  had  moved  on  Monday,  May  1 2, 

►  the  lafl  day  of  Eafter  term,  now  alfo  moved  to  quafh  tbejirjl  order 
ofjujiices^  dated  the  17th  of  June  1776,  removing  tbe  wife  and 
cbtldren  from  Cbejhunt  to  Hinxuortb. 

Thornton,  on  behalf  of  the  parifh  of  Cbejhunt,  now  fhewed 
c^ufc  againfl  the  order  of  the  Eftpbany  feffions,  January  13,  1777,- 
and  in  fupport  of  the  order  of  the  17th  of  June  *,  and  infifled,  that 
the  principal  queflion  arofe  upon  theeflfecft  of  the  firft  order  unap- 
pealed  from :  i.  e.  to  what  extent  it  was  conclufive  ;  for  that  no- 
thing was  more  fettled,  that  that  an  order  unappealed  from  is,  ge« 
nerally  fpeaking,  final :  That  by  fuch  acquiefcence  the  parifh,  to 
which  the  remqval  is  made,  has  allowed  its  merits ;  and,  having  fo 
done,  has  for  ever  precluded  itfelf  from  controverting  its  legality. 
That  it  was  material  to  inquire  into  the  fa£ls  eflablifhed  by  the  firfl: 

order  5 


nur/day. 


Satitrda^ 
Fikrvarj  y. 
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order  I  for  if  it  decided  upon  the  fettlement    of  the  hufband,  he      177^* 
and  all  his  family  were  then   unqueftionably  fixed   in  Hinxwortb.  ^-v-*^. 
Now  the.juftices  removed  Sarab  Griffin^  calling  her  the  wife  of  Jo*  utants  of' 
fepb  Griffin^  and,  as  fuch  to  the  place  of  her  hulband's  fettlement.  Hikx- 
The  cafe  alfo  cxprefsly  finds  this  fad.     This  removal  is  fubmiticd  ^^^''"* 
to.     The  confequence  therefore  of  this  acquiefccnce  is,  an  admif- 
fion  that  the  fettlement  of  the  hufband  was  at  Hinxwortb^   and  that 
that  fettlement  was  communicated   to  the  wife;  for  to  admit  the 
effect  muft  be  here  to  admit  the  caufe;    and  the  admiflion  of  the 
derivative,  mod  be  an  admiflion  of  the  original,  fettlement.     Such 
therefore  being  the  extent  of  the  firft  order,  and  the  acquiefcence 
under  it  being  proved  by  its  being  unappealed  from,  the  fe(Tions 
ought  not  upon  the  fecond  order,  to  have  heard  any  other  evidence 
refpedttng  the  fettlement  of  the  hufband  than  that  of  the  firft  or- 
der;  as  it  was  impoflible  to  enter  into  that  queftion,  without  at 
the  fame  time  making  an  inquiry  into  the  merits  of  the  fir(l  order, 
which  had  been   acquiefced  in ;  and  the  very  foundation  of  which 
was  the  hufband's  fettlement  :  and  he  infifted  upon  the  cafe  of  \a\ 
the  King  v.  the  Inhabitants  of  Woodcbefier^  as  in  point ;  and  that 
the  law  would  no  more  allow  the  party,  who  had  acquiefced,  after- 
wards to  impeach  the  fettlement  of  the   hufband  in  the   prefent 
cafe,  than  it  did  there  the  impeachment  of  the  marriage. 

Wallace^  on  the  fame  fide,  faid,  that  he  could  add   nothing  to 
Mr.  Thorntons  argument. 

Bearcroft  and  Stanley  fupported  the  rule  to  quafti  tbe  firft  order 
rfjuftices^  dated  the  17th  of  June  1776,  rcau)ving  tbe  wife  and 
children^  &c.  And  J5^tf rcrg// admitted,  that  the  queftibn  was,  upw 
on  the  extent  in  which  the  terms  of  the  firft  order  concluded  the 
parties;  but  infilled,  that  that  could  extend  no  farther  than  ap^ 
peared  upon  the  face  of  it.  The  faft  of  the  hufband's  being  re- 
moved by  the  firrt  order,  as  to  the  place  of  his  fettlement,  docs  not 
appear  upon  the  face  of  that  order ;  and  is  therefore  now  impro- 
perly ftated  in  the  cafe.  It  was  a  conclufion  made  by  the  feflSons 
in  point  of  law;  and  muft  have  been  fo :  for  they  had  no  evi- 
dence, no  fadls  before  them  on  which  they  could  ground  it  :  and 
therefore  that>  as  the  hufband  was  no  party,  this  court  would  think,, 
that  the  feffions  did  right,  upon  the  fecond  order,  in  entering  into 
the  OKrits  of  the  hufband's  fettlement,  which  had  oever  before  been 


[tf]  z  Str.  1172,     M.  16  G.  2.  I742»     Burr.  Scitl.  Caf.  191. 

inq^uired 
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177s.      Inq^aircd  into ;  and  determrning,  according  to  the  undoubted  truth 
' — ^ — '     and  jufticcof  the  cafe,   that  he  was  fettled  at  Cbejhunt  i  the  fettle- 
LxiiNTs^of  ^^^^^  of  ^hc  hu{band  not  appearing  to  thenn  upon  the  face  of  the 
HiNx-  order,  either  in  terms,  or  as  a  nece^Tary  and  inevitable  confequence 

wo»T«.  ^  vi/h^t  is  there  dated,  ever  to  have  been  adjudged.  That  it  cer- 
tainty was  not  an  unavoidable  confequence ;  for  the  wife  might 
have  been  removed  to  Hinxw&rtb,  as  to  the  place  of  her  maiden  fet-» 
tlement ;  becaufe  her  abfent  hufband  was  at  that  time  fuppofed  to 
be  a  foreigner,  or  had  no  known  fettlement :  that  the  court,  for 
the  purpofes  of  judice,  would  prefume  this  :  that  this  was  highly 
probable,  from  the  condud  of  the  other  fide,  who  had  inferted  in  the 
cafe  what  did  not  appear  upon  the  face  of  the  firft  order  i  that  the 
wife  was  removed  as  to  the  place  of  htx  bu/band%  (ettlement.  That 
the  omiilion  of  this  circumdance  in  the,  order,  diftinguiibed  the 
prefent  from  the  cafe  of  the  marriage,  that  had  been  cited ;  where 
the  hu(band  and  wife  were  together  removed  to  the  place  of  bis 
fettlement.  If  therefore  the  queftion  was,  to  what  extent  the  firft 
order  unappealed  from  was  to  conclude,  the  court,  in  meafuring 
that  extent^  would  look  no  farther  than  that  order. 

Stanley^  This  is  a  mere  trick  in  the  pari(b  of  Cbejhunt^  which 
the  court  will  not  favour,  to  take  advantage  of  the  hufband's  ab- 
fence.  That  in  the  cafe  of  (^J  the  King  lu  the  Inhabitants  of 
Bentley^  the  reafoning  of  the  court  feemed  to  (hew,  that  the  iirft 
order  was  not  concludve  upon  the  hufband,  becaufe  he  was  not  a 
party ;  and  therefore  that,  in  the  prefent  cafe,  the  pari(h  of  Hinx^ 
.worth  was  not  eftopped  from  going  into  his  fettlement  upon  the 
fecond  order. 

Lord  Mansfield.  The  pauper  does  not  complain.  There  Is 
nothing  at  all  in  this  cafe«  The  firft  order  unappealed  from  is 
conclufive.  It  is  agreed  on  all  hands,  that  it  would  have  been  fo, 
had  the  fettlement  of  the  hufband  been  exprefsly  dated  in  that  or* 
der  to  have  been  at  Hitixwortb.  Then  the  queilion  made  is,  whe- 
ther there  arifes  a  neceiTary  implication,  that  upon  the  face  of  the 
order  his  fettlement  is  there  ?  Now  the  general  rule  of  law  is,  that 
the  fettkment  of  the  wife  and  children  muft  depend  upon  that  of 
the  hufband  :  'tis  true,  there  may  be  fpecial  and  excepted  cafes  ;  as 
where  the  hufband  has  no  fettlement,  or  cannot  be  found  to  give  an 
account  of  it:  and   thefe  would  be  exceptions  from  the  general 


[1^]  £.  30  G.  2.  1757.    Burr.  Settl.  Caf.  435. 
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rule.     Bufy   unlefs  fuch  fpecial  circumftanccs  are  ftated,  we  dre      1778. 
bound  to  prefume  in  favour  of  the  general  rule.     The  parrih  of    '^r-v — ' 
Hinxwortb  have  neglcded  to  appeal  at  the  time   they  were  ag-  ^l^^^f^^ 
grieved  ;    and  their  being  too  late  now  is  their  own  fault.  Hinx- 

Willes,  Juftice.     In  the  order  (he  is  callcd>his  wfe^  ^^*^«- 

jifton  and  A/bhurfi^  Juftices  concurringf 

Rule  Difcharged» 

The  order  of  }uftices»  date4  ^bc  17th  of  yune^  ^77^^  ^^^ 
moving  the  wife  and  children  from  Cbejhunt  to  Hinxwortb^ 
Affirmed;  and  the  order  of  juftices,  dated  O&ober  30,  1776^ 
the  order  of  feffions^  dated  the  13th  oi  January  1777,  the 
order  of  Juftices  of  the  2ath  of  January  1777,  and  alfa 
the  order  of  feffions>  dated  April  7,   1777,  Difchargcd* 

m 

Thia  decifion  has  fince  been  confirmed  in  the  cafe  of  the  King 
V.  the  Inhabitants  of  Leigb^  Mich.  19  G.  3.  1778.  P^^.  and  a 
ftroQger  cafe,  that  of  the  Kirjg  v^  the  Inhabitants  of  Tiowcefier^  oc- 
curred in  H.  25  0.  3.  1785.  Pojl^  where  a  woman  and  her  fiour 
children^  in  her  huibaod's  abfence,  wet'e  removed  to  the  place  pf 
hir  laft  legal  fettiemeat>  the  order  fctting  out  nothing  more  \  though 
in  point  of  fadi,  ihc  was, a  feme  covert,  ai^d  the  removal  was  made 
to  the  place  of  her  6ii/&anJ*s  fettlemeht.  On  removal  of  the  huf- 
band  by  a  fubfequejit  order»  confirmed  by  the  icflions,  from  the  pa^ 
n(h  to  which  his  wife  and  children  had  been  removed,  and  whcre^ 
upon  his  returOf  he  bad  jgone  to  live  with  them,  the  court  upon  a 
cafe  ftated  granted  a  rulc»  which  was  withput  oppo^tion  made  ab^^ 
folate  for  ^uafhing  bdth  thefe  laft  orders. 
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Where  the 
dirpenfadon 
of  a  week's 
/ervice  at  the 
end  of  the 
year  is  So$ui 
jfde,  tho'  a 
new  fervice 
is  entered 
upon,  a  fet* 
tiement  b 
acquired  by 
the  firft  fer- 
vice. 


Rex    V.   lohabitants  of  St.   Bartholomew    by  the  Ex- 
change. 

TWO  Jufticcs  remove  €^r/u/a  Owen  from  the  paridi  of  Sf. 
Faith  under  St.  PauFs  in  the  city  oi  London ^  to  the  parifh 
of  St.  Bartholomew  by  the  Exchange  in  the  faid  City.  The  Seffions 
on  appeal  confirm  the  order,  and  (late  the  following  cafe : 

That  the  pauper,  Vrjula  Owen%  a  fingle  woman/  was  hired  j)y 
the  year  to  Mr.  Lewu  Diedrick  Hejhuyfen  in  the  pariA  of  St.  Bar^^ 
thdlomew  by  the  Exchange^  London^  on  the  i  tth  June  1771 :  That  in 
the  month  of  jlpril  following,  Mr*  Hejhuyfen  went  to  Mancbefter 
and  purchafcd  ft  manufadure  there,  and  upon  his  return  in 
the  fame  month  he  told  all  his  fervants  that  be  was  going  to  re- 
fide  at  Mancbefter^  but  did  not  mention  any  time;  and  that  they 
might  look  out  for  other  fervices  if  they  chofe,  or  they  might 
(lay  with  him  till  he  went  to  Mancbefter.  That  the  pauper  Urfula 
Owen  did  not  look  out  for  any  other  fervice,  but  continued  with 
her  mailer  till  the  4th  day  of  June  follovi^ing  i  on  the  evening 
of  which  day  her  mafter  paid  her  the  whole  year's  wages,  and 
gave  her  half  a  guinea  over,  and  the  fame  evening  left  London 
and  went  for  Mancbejler.  That  Mr.  Hejhuyfen  did  not  know  in 
the  morning  of  the  4th  of  ^une^  that  he  (hould  leave  London  in 
the  evening,  or  even   before  the  expiration  of  the  year's  fervice : 

But 
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But  that  his  going  was  quiteacafual  matter,  and  depended  upon     1778. 
circumdances  which  he  could  not  at  that  time  forefce  :  That  if  he 


had   remained  in   London  he  (hould  have  continued  the  pauper  in  B,'x^NTs"of 
his  fervice,  as  (he  was  a  good  feryant;  and  that  the  pauper  went  6c  Bartho- 
into  a  new  fervice  two  days  after  her  mafter  left  London.  LOMBwbyihc 

Sihtjier  began  to  (hew  caufe  in  fupport  of  thefc  orders ;  but,  ^  hange. 
Lord  Mansfie/d  cMing  upon  the  other  fide,  Howortb^  in  fupport 
of  the  rule  to  qua(h  them,  infifted  ;  that  the  mafter,  having  left  his 
place  of  abode  with  a  declared  intention  never  to  return,  and 
having  on  that  account  difcharged  his  fervants  before  the  end  of 
the  year,  it  muft  be  taken  as  a  compleat  difTolution  of  the  con- 
trad  :  that  whether  the  whole,  or  a  rateable  proportion  only,  of 
the  wages  were  paid ;  or  whether  months,  or  a  week  only,  of 
the  fervice  were  left  unperformed,  was  totally  immaterial.  That 
the  conduct  of  the  fervant  in  making  a  new  contradt  and  enter-* 
ing  upon  her  fervice  under  it  two  days  afterwards,  plainly  (liew- 
ed  the  light,  in  which  (he  underftood  it.  Tho'  at  firft  it  might 
be  confidered  only  as  a  difpenfation  of  the  fervice  for  the  re- 
mainder of  the  year,  yet,  dill  as  that  difpenfation  was  in  favour 
of  the  fcTvant,  the  might  waive  it  and  difTolve  the  contraft :  That 
(he  muft  be  taken  as  having  done  fo  here;  or  it  would  be  holden 
that  the  pauper  could  be  gaining  two  fettlements  at  the  fame 
time  under  different  contracts;  which  would  be  abfurd.  He 
relied  ftrongly  on  the  cafes  of  [^J  the  King  v.  the  Inhabitants  of 
Caftlecburcb^  and  the  King  v  the  Inhabitants  of  Godalming^  H.  12 
G.  I.  cited  in  that  cafe:  in  both  which  cafes,  upon  a  feparation 
by  confent  about  a  week  before  the  expiration  of  the  year,  and  the 
whole. wages  paid,  the  court  held,  that  it  was  a  determination  of 
the  (ervice.  He  alfo  cited  the  cafe  of  [^J  the  King  v.  the  Inhabi- 
tants o{  Cover/wall^  and  faid^  that  the  circumftance  in  the  prefent 
cafe  of  the  new  contraA  and  fervice  entered  into,  and  the  new 
fettkment  for  the  fecond  year  being  in  the  ad:  of  acquiring  during 
the  lapfe  of  the  firft,  clearly  diftinguiflied  this  from  the  cafe  oi\c\ 
the  King  v.  the  Inhabitants  oi Richmond:  and  that  to  hold  this  a  fet- 
tlement,  would  be  to  repeal  the  ftat.  8  &  9  W.  3.  c.  30.  by  which 
fervants  muft  continue  and  abide  in  their  fervice  during  a  whole  year« 


(9  e":  \ 


9  G.  2,  1735*  Burr.  Settl.  Caf.  6S. 
31  G.  2.  1758.  Burr.  Settl.  Caf.  461. 
3  G.  3.  1773.  Burr.  Settl.  Caf.  740. 
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1778.  Dunning  and  Sihejler  in  fupport  of  the  orders,  iniifted,  that  this 
^"-=^-v — '  was  no  diSblution  of  the  contraft:  that  in  the  cafe  of  [a]  the  King 
»iT^ii^Ts"of  ^*  ^^^  Inhabitants  of  Chriftchurcb^  where  there  was  an  abfence 
St.Bartho-  of  feventeen  days  on.  account  of  illnefs  at  the  end  of  the  year^ 
toMiwbyihe  ^^^  ^^it  fcrvant  looked  upon  herfelf  as  difcharged,    the  court  held 

that  continuing  and  abiding  in  the  fcrvice  means  not  dcfcrling  it ; 
and  that  fuch  fervants  have  their  fettlement  as  a  reward:  and  here 
it  is  flatcd,  that  the  pauper  is  a  deferving  fervant.  The  objedt  of 
the  flat.  %  &  gJV.  3.  was  to  prevent  fervants  running  away;  and 
therefore  it  was  inapplicable  to  this  cafe.  That  the  true  queftton 
was,  whether  this  was  a  difTolution  of  the  contradt  or  a  difpenfa- 
tion  of  the  fervice? '  That,  if  the  mafter  had  altere"^  his  mind  and 
returned  to  his  houfe^  the  fervant  would  have  pontinued  with  him  i 
and  the  relation  of  madfcr  and  fervant  could  only  be  deftroyed  by  a 
defertion.  Should  not  the  fervant  have  the  reward  (he  had  merit- 
ed ?  Should  her  mafter's  kindnefs  place  her  in  a  worfe  fituation 
than  (he  would  otherwife  be  in  ?  (hould  the  remainder  of  her  fer- 
vice  be  difpenfed  with,  and  (hould  (he  not  make  the  fame  advan- 
tage of  the  time  given  her  as  any  othir  fervant  who  had  fulfilled 
his  contra^  ?  This  cafe  therefore  could  not  be  diilingui(hed  from 
the  King  v.  the  Inhabitants  of  Riebmsnd:  That  in  that  cafe  all  the 
authorities  cited  on  the  other  (ide  had  been  infifted  upon»  and  over- 
ruled :  and  they  agreed,  that,  if  it  was  with  Itfave,  the  time  of  ab* 
fence,  was  immaterial ;  and  to  this  point  was  cited  the  cafe  of  [^] 
the  King  v.  the  Inhabitants  oi  Neither  Ueyford. 

Lord  Mansfield.  The  only  quedion  is,  Whether  the  fervant 
continued  bond  fide  in  her  fervice  during  the  whole  year?  To  be 
fure  there  is  a  diftindtion  between  exceptions  fi'om  the  contradt 
and  difpen&tions  of  the  fervice :  but  if  the  cafe  bo  of  the  latter 
defeription  and  bwdfidt^  it  can  make  no  difference,  when  the  fer- 
irant  ia  engaged  or  where ;  or  whether  the  fervice  be  in  the 
j&mc  or  another  occupatioA^  Why  then  does  (he  quit  the  fervicft  ? 
At  the  defire  and  for  the  convenience  of  hei^  mafttfr,  who  gave 
her  badf  a  guinea  beyond  her  wages#  as  an  equivalent  t/Q  dotibt  foi^ 
her  board.  It  was  accidental  and  a  favour  to  the  mafter.  Thti 
cafe  of  thte  Kin>^  %^  the  Inhabitants  of  RicbmMd  is  fcill  as  firong 
as  this  ;  for  there  a  new  fcrvant  came  into  the  very  place  which  the 
pauper  had  vacated  upon  a  difpenfatibn  of  his  fervice.    Fraud  vlfi- 


M  £•  33  G.  32.  1760.     Burr.  Scttl.  Caf.  494. 
[kj  B»  ^  G.  2.  1759,    Borr,  Settl.  Caf,  479. 

ates 
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fttes  every  thing;  but  the  juftice  as  well  as  reafon  of  the  thing  are     177s. 
here  with  the  fettlement.     Suppofe  (he  had  come  from  a  diftane  ^-j^— J 
country  [a],  and  had  no  other  fettlement,  (hall  (he  lofe  her  only  ^i-^Aur^of 
one^  which  ihe  deferves  (b  well  ?  St.  Ba^itpho. 

LOMfiwbythe 

JVilleSf  AJhburJl  and  BuUer^  Juftices,  concurring. 

Rule  Difcharged^  and 
Orders  Affirmed^ 


[a]  See  the  words  of  Fcfiir  J.  ia  the  cafe  of  the  King  of.  the  Inhabitants  of  Cbrifi  Cbmrdf» 
Burr.  Settl.  Caf.  fo«  498.  odfiMm^ 


TT 
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Rex-v.  Inhabitants  of  Hedfor. 

^7^W0  juftices  remove  William  Mofik»  Jane  his  wife,  and 
'  their  four  children,  from  th©  parifli  of  Little  Marhm  in  the 
county  of  BucJu»  to  the  pari(h  of  Hedfor  in  the  fame  county.  The 
feffions,  on  appeal,  confirm  the  order,  and  ftate  the  following  cafe : 


Ha 


That 
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1778.  That  William  Monk^  the  pauper,  being  legally  fettled  at  Bamp-^ 
"" — ^ — '  tonxii  the  county  of  Oxford^  the  place  of  his  birlh,  about  ten  years 
.v.  NHA.   ^g^^  ^j^^^  being  unmarried,  was  hired  to  the  right  honourable  ^/7- 


BITANTS 


HiDion.  liam^  Lord  Bofton^  of  the  pari(h  of  Hedfor  in  the  faid  county  of 
Scrvantflccp-  ^^^^^9  ^^r  a  year,  as  a  gardener,  and  ferved  him  there  feveral  years : 
tog  with  his  that  about  ninety- five  days  before  the  expiration  of  the  fourth  year's 
wife,  without  fcrvicc,  he  married  a  woman  of  the  parifh  of  Little  Marlow;  and, 
knowledge!  from  the  time  of  his  marriage,  and  till  the  expiration  of  that  year's 
out  of  the  pa-  fervice,  he  lodged  with  his  wife  in  the  parilh  of  Little  Marlaw 
h'^'^^^^^  forty  nights,  but  not  fucccffively ;  and  did  not  lodge  forty  nights 
Utcs,  gains  a  clfcwhcre  from  the  time  of  his  marriage,  till  the  expiration  of  the 
fettlcment  year  in  which  he  married.  It  does  not  appear  that  Lord  Bofivn 
^^^'  had  any  property  whatever  in  Little  Marlow  pzvi(h.     It  alfo  ap* 

pears  that  he  did  not  fee  Lord  Bofion  within  that  year  he  married  ; 
alfo  it  appears  he  never  afked  his  mafler's  confent  to  be  abfent  for 
the  faid  forty  nights,  in  which  he  lodged  at  Little  Marlow  or  any 
part  of  it;  nor  did  his  mafler  give  any  confent  for  fuch  abfence; 
it  does  not  appear  where  he  lodged  the  lad  night  of  that  year  in 
which  he  married,  and  which  compleated  his  fervice  with  Lord 
Bojion^  under  the  hiring  and  fervice  for  a  year;  it  alfo  appears  that 
he  never  performed  any  fervice  whatever  in  Little  Marlow  on  ac- 
count of  his  faid  mader.  Lord  Bojlon  ;  that  he  continued  to  ferve 
his  mafler  Lord  Bojlon  feveral  years  after  his  marriage. 

JDw^w/ag"  (hewed  caufe  in  fupport  of  thefe  orders ;  and  contend- 
ed, that  the  inclination,  which  the  court  has  always  (hewn  in  fa- 
vour of  fettlements  in  confequence  of  fervice,  need  not  be  indulg- 
ed in  the  prefent  inflancc,  becaufe  without  queflion  the  pauper  had 
gained  a  fettlement  in  the  fervice  of  the  firft  year.  The  only  doubt 
was  upon  the  fervice  of  the  lafl.  Formerly  it  was  qucflioned, 
whether  the  fervice  ought  not  to  be  in  the  fame  houfe  ;  and  though 
it  was  thought  fufficient,  if  in  the  fame  parifh,  yet  it  has  fince 
been  holden ;  that  if  a  fervant  continues  forty  days  in  a  parifb  in 
bi%  majier^s  fervice  [tf],  the  reafon  why  the  forty  days  gain  a  fettlc- 
ment is,  becaufe  the  fervant  comes  into  fuch  parifh  with  his  maf- 
ter:  and  that  the  court  would  not  permit  a  fervant,  in  9  parifb 
where  his  nuifler  had  no  property,  and  where  he  was  not  in  bis 


[al  SiherUn  and  Jfiton,  It.  12  Ann.  Foity,  188. 

mafler's 
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maftcr's  fcrvicc,   where  confequently  he  ought  not  to  have  been,      i/yB^ 
and  where  in  point  of  fad   his  mafter  did  not  know  that  he  was,     ^^ — v— ' 
clandeftincly  with  rcfpeft  to  his  mafter,  and  in  fraud  of  the  pa-  BiVTKTs'of* 
ri(h,   who  might  not  know  where  he  flept,  and  therefore  could  not  Hebsor. 
remove  him^  To  to  gain  a  fettlement. 

Wallace^  Solicitor  General,  in  fupport  of  the  rule  to  quafh 
the  orders.  A  variety  of  cafes  have  decided  that  a  man  is  fettled 
where  he  lodges  the  laft  forty  days.  Neither  need  thefe  days  be 
fucceftive.  The  cafe  of  \a\  the  King  v.  the  Inhabitants  of  Caftle^ 
ton  is  in  point.  The  only  difficulty  is,  whether  the  want  of  the 
mafter's  knowledge  of  the  fadt  can  make  any  difference  ?  If  his 
mafter's  bufinefs  is  done  as  well  as  if  he  lodged  in  the  family,  which 
the  cafe  (hews  it  muft  have  been,  it  can  make  none. 

Lord  Mansfield.     The  cafes  feem  to  have  fettled  it. 

JFilles^   jyhburfi,  and  BuIIer,  Juftices,  concurring. 

Rule  abfolute,  and  both 
Orders  quafhed. 


Rex 


[fl]  M.  7  G.  3,  1766.   Burr.  Caf.  569, 

It  h  obfervable,  that  the  King  <u.  the  Inhabitants  of  CaftUton,  and  the  other  authoritier 
therein  cited,  relative  to  a  fettlement  being  gained  by  lodging  forty  days,  are  all  in.  the  cafe  of 
apprentices  ;  with  refpedl  to  whom  there  could  hardly  have  been  a  doubt ;  for  the  words  of 
the  flat.  3  W.  &  M.  c.  11.  fed.  8.  refpedling  apprentices  are,  "  If  any  perfon  (hall  be  bound 
"  an  apprentice  by  indenture,  and  (hall  inbahit  in  any  town  or  parifh,  fuch  binding  and  inha" 
'*  bitattoH  (hall  be  adjudged  a  good  fettlement/'  But  the  preceding  fedion  of  this  flatute 
enads  refpeding  fervants,  *'  That  if  any  unmarried  perfon,  &c.  (hall  be  hired  into  any  pa*^ 
"  ri(h  or  town  for  one  ytzr^fucb/er'uice  (hall  be  adjudged  a  good  fettlement  therein*"  Upon 
this  ftatute,  before  the  adjudication  of  the  prefent  ca&,  the  authority  of  which  governed  a 
fubfequent  one,  that  of  the  King  v,  tlie  Inhabitants  of  NympsfieUy  H.  21  G.  3.  1781.  Poft. 
this  point  would  have  admitted  of  fome  doubt ;  for  there  are  many  ca(es  that  feem  to  favour 
a  contrary  idea  with  refpedl  to  /ervauts.  In  the  cafe  of  the  King  v.  the  Inhabitants  of  Saint 
Gecr£e*8,  Hanover  Sqnare,  M.  8  G.  2.  I73'4.  Burr.  Settl.  Caf.  fo.  16.  Lord  Hardnvicke^  even 
in  the  cafe  of  an  apprentice,  fays,  ''  If  the  apprentice,  by  the  con/ent  and  upon  tbe  bufim/s 
**  of  the  majler,  refides  in  a  fecond  pari(h,  (and  we  mufl  take  this  to  be  the  buiinefs  of  the 
"  mafter,  tecau/e  he  con/ented)  he  gains  a  fettlement ;"  and,  in  the  argument,  the  di(Ference 
between  an  apprentice  and  fervant  is  admitted  to  be  ;  that  the  apprentice  mull  be  bound  by 
indenture,  and  the  hired  fervant  mud  be  hired  for  a  year,  and/erve  for  a  year :  but  in  the 
other  cafe  (that  of  an  apprentice)  the  laft  forty  days  refideme  and  lodging  gives  a  fettlement. 
In  the  King  of.  the  Idubitants  of  Charles,  Tr,  12  G«  3*  1772.  Burr,  6ettL  Caf.  706.  whick 

was 
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Rex  v^  Inhabitants  of  St.  Giles's,  Reading. 

Saturday  

June  27.        ^:r|j  \WO  judiccs  rcmoYc  Daniel  Davtcs^   Elizahetb  bis  wife,   and 

JL  their  five  children,  from  the  parifli  of  Monk  Sherborne  ia 
thic  county  of  Hants\  to  thp  parifh  ot  St.  Giles  s^  Readings  in  the 
county  of  Btrh.  The  fcflions,  on  appeal,  confirm  the  order,  and 
ilate  the  following  cafe  : 

That  the  pauper,  Daniel  Davies,  being  an  unmarried  man,  on 
Services  in  the  19th  Azy  oi  December^  ^763*  went  into  the  fcrvice  of  Mr.  /firV- 
fucccflivc  liam  Wilder^  who  then  kept  the  Bear  Inn^  in  the  parifli  of  St.  Mary 
out^a'ncw^  in  Readings  in  the  county  of  Berks,  under  a  general  hiring  as  a 
agreement,  poft  boy,  and  continued  in  that  fervice  in  the  faid  pari(h  for  the 
wiilconnca  fpace  of  feven  months,  where  he  married  his  prefent  wife,  Eliza^ 
thc^fcrvant  ^^^**  After  his  faid  marriage  he  remained  in  his  faid  mafter's 
at  the  com-  fervice  in  the  faid  parifli,  for  the  fpace  of  four  months,  when  he 
Th^T^"^'  took  lodgipgs  in  the  paridi  of  St.  Gileses  in  Readings  and  removed 
ccedingyear  thithcr  with  his  faid  wife,  where  he  flept  for  the  fpace  of  fcven 
is  unmarried,  months.  Continuing  to  ferve  his  faid  mafler  for  the  whole  of  the 
f^efnTrcom-  ^^^^  ^^^  mentioned  feven   months,    without  coming   to  any  new 


pence  of  the  hiring,  and  fo  ferved  his  faid   mafler  for  the  fpace  of  eighteen 
benefitof  the  months  in  the  whole,  and  then  left  his  faid  matter's  fervice* 


pauper's  la* 
2)0ur. 


was  the  cafe  of  an  apprentice.     JJion,  J.     The  performance  of  aQualftrvict  is  not  the  thing 
material :   it  is  the  refedence,  the  inhabitancy  of  an  apprentice  in  a  town  or  paiifti  for  forty  days, 
that  gains  the  fetdement.     Vide  the  note  upon  the  next  cafe  ;   the  King  v*  the  Inhabitants  of 
St.  Giles*!,  Reading,    And  in  the  King  n/.  the  Inhabitants  of  Bath  Ea/ipfi,  £.  14  G.  3.  1774* 
Burr.  Settl.  Caf.  fo.  778,     Jjlon  J.  alfo  fays  ;  It  is  the  laft  forty  dzysjern/ice,  that  gains  a 
fettlement  to  thefemtant  in  the  place  ivhere  it  is  performed*   And  this  Une  is  exprefsly  drawn  ii^ 
the  King  a;,  the. Inhabitants  of  St.  Peter* s  on  the  Hill  in  Chejter^  Bott,  i  ^4,  where  Lee,  Ch.  J. 
fays  ;  **  There  is  a  diflindion  between  apprentices  and  fervants*    Ai  to  apprentices,  the  ilatute 
'*  is,  that  they  gain  a  fettlement  by  binding  and  inhabiting,  not  by  binding  zxidfer^uice  ;  but 
**  f errant s  gain  a  fettlement  by  hiring  zndjervice,  without  regard  to  inhabiting*     But  fee  R. 
*•  «tf.  GiranjeHey.     I  find  this  cafe  in  Fort.  221.     It  was  the  cafe  of  a.fervant>  whofe  mafter'i^ 
honfe  ftood  in  two  parifhes.     The  mafter  lay,  and  all  the  fervice  was  done,  in  one  pariih ;  the 
iervant  lay  in  the  other,  but  in  the  fame  houfe.     The  queflion  was  referred  to  Eyre^  Judge  of 
Ai&ze ;  who  conferred  with  two  other  judges,  and  all  three  were  of  opinion^  that  the  feryant^ 
was  fettled  in  the  pari/h  in  which  fhe  lay.     Wit|i  re/ped.  to  this  cafe,  I  conceive  it  to  h^ve  beea 
decided  upon  the  cleared  principle ;  neither  can  any  other  arguments  be  ufed  againil  it,  thaa 
fuch  as  are  founded  in  a  literal  adherence  to  the  phrafe;  aqa  wording  of  the  cafe; :  0/12.  that 
mil  the  fervice  'was  done  in  that  parifh  and  part  of  the  houfe  in  whic;^  the  n^after  lay  :  whereas  ia 
f;ur  conilrndion  and  plain  fenfe.I  conceive,  that  the  ferv^i^t  mu^.b^  taken  to  have  done  fer-. 
vic^  fufiicient  for  the  purp'ofe  of  giving  a  fettlement,  in  evjsry  room,  of  her,  nailer's  hqufe.  in 
which  his  order  or  the'ceconomj  of  the"  family  might  make,  itnpjceflary  fdr  her  at  any  time  to 
lleep.     The  King  and  the  inhabitants  of  FiyitrJhaM  SLud  Gravepyi,  Pafch.  7  G.  i.     The  vc- 
ry  ground  of  the  doubt  in  this  cafe  feems  to  forti/y  the  atx>Ye  reafoninfi:*    This  cafe  is  alfo  re* 
ported,  but  impertecUy,  m  foley,  198. 

Wilfon, 
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Wilfon,  J.   and  Burton^    (hewed  caufe  in  fupport  of   thefe   or-      1778* 
ders ;  and  faid  that  it  had  frequently  been  determined^    that  mar-  ^^ — p^ 
riagc  did  not  put  an  end  to  the  contraft  between  mafter  and  fer-  b,V^'„ts  of" 
vant  I  and  that  the  word  "  unmarried"  in  fedl.  7.  of  flat,  3  W.  &  St.  Gilis'i. 
M.  c.   II.  went  only  to  the  hiring,  and  not  to  the  fervicc :  and  ^'"^"«* 
cited  the  cafe  of  Farringdoh  and   Witty,  P.    i    Ann.  and  Farring^ 
don  and  JVilcot^   £«    2    Ann.  in  2    Salk.  527  and   529 :  that   this 
being  fo,  and  no  new  agreement  having  been  entered  into,  the  fer* 
vice  of  the  firft  and  fecond  year  were  to  be  connecfted  and  referred 
to  the  fame  original  hiring ;  when,  the  pauper  being  an  unmarried 
man,  the  place,  where  the  laft  forty  days  were  ferved,  was  his  fct- 
tlement :   and  that  to  this,  the  cafe  of  [a]  the  King  v.  the  Inha* 
bitants  of  Crofcombe^  was  in  point. 

Kerby  and  Lawrence,  in  fuppoi-t  of  the  rule,  admitted  that  mar* 
riage  does  not  difTolve  an  exiting  contradt ;  but  that  the  marriage 
muft  have  been  had  during  the  year ;  at  the  beginning  of  which 
there  could  have  been  a  legal  cbntradt :  that,  though  it  was  true 
that  the  general  rule,  that  a  general  retainer  was  a  retainer  for  & 
year,  had  been  extended  by  conflruiftion  beyond  a  year,  yet  that  the 
court  would  be  careful,  that  the  particlilar  rule  of  conftrudtioa 
fhould  not  deftroy  the  principle  of  the  general  rule  :  that  the  doc- 
trine of  the  famenefs  of  the  contradt,  and  its  relation  to  the  origi- 
nal hiring,  holds  in  the  cafe  of  unmarried  perfons,  who  are  capablt 
of  renewing  their  contradl  at  the  expiration  of  the  year;  but  not 
fo,  as  here,  in  the  cafe  of  perfons  married  at  the  time,  who  by  fhd 
exprefs  provifion  of  the  flatute  are  incapacitated :  that,  if  this  re- 
lation could  be  carried  over  to  the  fecond  ye^r,  a  man,  who  happ'ehed 
to  be  hired  in  his  firft  year's  fervice  a  week  before  he  married, 
might,  in  diredt  contradidion  to  the  policy  of  the  ftatute,  burthen 
the  parifh  in  which  he  was  firft  hired  with  all  the  children  he  might 
have  during  the  courfe  of  his  life  :  and  that  the  cafe  of  the  King 
V.  the  Inhabitants  of  Crofcothbe  was  totally  inapplicable ;  becaufe 
there,  at  the  time  of  the  conftrufliye  hiring,  in  the  beginning  of  the 
fbtond  year,  the  pauper  was  unniarried. 

Willes,  AJhhurft,  and  Butleir^  Jufticcs,  thinking  the  point  hew, 
took  time  to  coflfider. 


[<i]  M.  19  G.  2.  1745.    Burr*  Settl.  Caf;  256.    a  Stra.  124a 

Willes, 
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1778^  Wtlles^  Juftice,   the  court  being  then  full,  delivered  the  judg- 

^"^ — \ — ^     ment  of  the  court. 

BiiANTsof        This  cafe  depends  upon  the  conflruSion  of  the  7th  fcdl.  of  flat. 

St.  Giles's    ^  W.  &  M,  c.  1 1 .     The  aft  was    intended  for  the  benefit  of  un- 

Rbadiko.      married   perfons ;   and  the  principle  of  it  is,    that   the  parifli   that 

reaped  the  benefit  [^]  of  the  labour  of  a  man  unincumbered  with  a 

jjj  y*       family,  ought  to  make  a   provifion  for  that  man,   when  difabled  or 

incapable  of  working  and  providing  for  himfelf;  but  not  for 
others  from  whom  they  had  derived  no  benefit  :  that  the  burthens 
they  were  to  be  fubjefted  to  (hould  be  equal  and  correfpondcnt, 
not  unequal  and  difproportionate,  to  the  benefits  received  from  the 
pauper's  labour.  Then  the  flat.  8.  &  9  W.  3.  c.  30.  ufcs  the  very 
fame  words  as  the  former  ftatute  :  unmarried  perfons  not  having 
**  child  or  children."  The  meaning  of  thefc  afts  is  obvious  :  that 
the  labour  of  one  man  fhall  not  be  fufficient  to  encumber  a  parifli 
with  the  maintenance  of  a  numerous  family.  As  to  the  other 
ground,  the  law  is,  as  has  been  determined  this  term  in  the  [/^] 
cafe  of  the  King  v.  the  Inhabitants  of  Hedfor^  and  \cJ\  the  King  v. 
the  Inhabitants  of  Hanbury ;  that  marriage  does  not  diflblve  the 
contradt,  if  it  happen  during  the  year  in  which  a  man  has  been 
hired  as  a  fingle  man.  To  fuch  only  the  benefit  of  the  adl  was 
meant  to  be  extended  ;  and  for  this  reafon,  that  married  perfons 
ought  to  continue  in  the  fettiement,  acquired  previous  to  their  mar- 
riage. If  there  had  been  a  reiidence  of  forty  days  in  the  parifli  of 
St.  Giles  at  the  end  of  the  firfl  year,  the  pauper  would  have  been 
well  fettled  there :  it  would  have  been  within  the  cafe  I  have  cited 
of  the  King  v.  Hedjor  but  that  is  not  the  prelent  cafe.  The  cafe 
of  the  King  v.  Crofcombe  does  not  apply,  i.  Becaufe  that  was  the 


[«]  And  {o  this  is  laid  down  by  Lc[e,  Ch«  J.  in  the  King  1;.  Cro/combe:  and,  no  doubt, 
whether  it  be  or  not  the  legal  ground,  on  which  the  fettiement  flands,  it  was  the  motive  and  in- 
ducement of  the  legiHatare  in  pafling  the  aft ;  and  yet,  in  the  cafe  of  the  King  *v,  the  Inhabi- 
tants of  CharJiJ,  Tr.  iz  G.  3.  1772.  Burr.  Settl.  Caf.  706.  Allon,  J.  with  the  concurrence 
ofWilles  and  Afhhurfl,  Juftices,  fays  thus :  ''I  know  it  has  been  faid,  that  the  bentjit  tii 
'* partjb  hms  received  from  the  iabour  of  the  pauper  is  the  reafon  of  gaining  a  fettiement  in  it. 
"  But  that  is  not  the  true  reafon  ;  it  is  the  reftdence  or  inhabitancy  for  the  lall  forty  days,  that 
**  gains  the  fettiement."  But»  that  being  the  cafe  of  an  apprentice,  it  went  not,  I  pre- 
iume,  upon  the  7th  fe6t.  of  the  aft,  upon  which  the  judgment  in  the  prefent  cafe  profefled- 
\y  does,  but  upon  the  8  th  fed.  to  which  in  the  margin  the  reporter  refers ;  and,  if  fo,  is  con- 
formable to  the  doubt  fuggefted  in  the  note  on  the  lafl  cafe.  The  7th  fed.  of  the  ad  is 
coQ^ned  to  hired  fervants ;   the  8th  to  apprentices. 

[^j  Antit  p*  5i> 

[f]  Tr.  a6  &  27  G.  2.  1753.    Burr.  Sctd.  Caf.  322, 

cafe 
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cafe  of  a  fervant  unmarried  during  the  whole  of  the  year.     z.  Be-     1778* 
caufc  the  court  did  there  prefunie  the  continuance  of  the  old  con-    ^-v*'^ 
traft,— Here  the  pauper   was   incapable  of  making  a  new  con-  bjVants"^ 
tradt  at  the  commencement  of  the  fecond  year :  Prefumption  can  St.  Giles's* 
go  no  further  \  and  at  that  time  he  was  a  married  man.    In  this  cafe,  ^«adiwc. 
fuppofe  at  the  end  of  the  firft  year  a  new  agreement  had  been  made 
between  the  mafter  and  fervant  ?     A  fervice  under  that  could  not 
have  given  the  pauper  a  fettlement.     Shall  he  then  by  an  implied 
contradt  do  that,  which  in  exprefs  and  diredt  terms  he  could  not 
do  ?    If  the  original  hiring  were    conftrudtively  to   be  continued 
throughout  the  fecond  year,   it  might  laft  for  twenty  years;  and 
pariibes,  on  fuch  a  conftrudtion  as  is  contended  for  in  fupport  of 
thefe  orders,    might  be  burthened  by  retrofpedl  with  families  from 
whofe  labour  they  bad  received  no  benefit.     We  are  all  of  opinion, 
that  both  orders  ought  to  be  quaihed. 

Rule  abfolute. 


Rex  V.    Inhabitants    of  Wclford.  Jaiy  1. 

TWO  juftices  remove  Jcbn  Dyer^   Elizabeth   his   wife,  and  Servant, fa- 
their  child,  froin  the  parifli  of  Feckenham^  in  the  county  of  |^^^  '^l^}^'' 
Worcejier^   to  the  parifli  of  Welford^  in  the  county  of  Ghucejier.  i^ybcdif. 
The  Seflions  on  appeal  confirm  the  order,  and  ftate  the  following  charged  by 
cafe :  ^'  "^**^'- 

That  the  pauper,  John  Dyer,  being  legally  fettled  in  the  pariflx 
of  Welford,  and  not  having  wife,  child,  or  children,  did  about  t^yq 
years  fince,  hire  himfclf  for  a  year  as  a  fervant  to  Jq^n  Trushve  pf 
the  Hamlet  of  Sawborne,  in  the  county  of  fTarwici,  and  continued 
to  live  with  his  faid  maftcr  at  Samborne  aforefaid,  till  within  three 
weeks  of  the  expiration  of  the  year;  when  the  mailer  on  account 
of  a  fuppofed.  criminal  intimacy  between  the  pauper  and  a  fervant 
;irl  then  big  with  child,  who  had  lived  with  the  mafter,  but  wai 
lifchargcd  from  his  fervice,  infifted  upon  his  quitting  the  fervice, 
and  difcharged  him  accordingly.  The  pauper  being  afked  whether, 
if  his  mafter  would  have  let  him,  he  would  have  (laid  :  he  rcrpliqd, 
that  he  would.  That  the  mafter  offered  the  pauper  all  his  wages 
except  four  ftiillings;  which  the  mafter  infifted  upon  detaining,  as 
a  fatisfadion  for  the  lofs  of  the  pauper's  fervice  for  the  faid  three 

I  weeks- 
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1778.  weeks ;  but  which  the  pauper  refufcd  to  allow.  That  the  pauper, 
' — V — '  after  he  was  turned  out  of  his  fervice,  went  to  a  juftice  of  peace 
bitI  Jrs^of  ^"  order  to  recover  his  full  wages ;  but  the  juftice  telling  him  he 
Welford.     could  not  recover  the  whole,   and  the  pauper  having  no  money   to 

fubfifl:  upon,  accepted  the  money  the  mafter  had  offered  him,  abat- 
ing the  four  (hillings  for  the  three  weeks :  and  that  no  order  in 
writing  was  ever  made  by  any  juftice  or  jufticcs  for  difcharging  the 
faid  pauper  from  his  faid  matter's  fervice, 

Bearcroft^v\^  Caldecott  (hewed  caufc  in  fupport  of  thefe  orders  ; 
and  infifted,  that  the  fervice  in  this  cafe  was  not  compleated  either 
in  point  of  law  or  in  fait.  That  the  principal  of  \a\  the  cafe  of 
the  King  v.  the  Inhabitants  of  Brampton  was  upon  the  law  in 
point  :  for  that  the  offence  was  equally  contra  bonos  mores  in  the 
cafe  of  a  man,  as  in  that  of  a  woman  :  that  however  rcluftantly  or 
for  whatever  reafons,  the  pauper  had,  in  point  of  fa<fl,  confcnted  to 
the  dilfoluiion  of  the  contradt :.  and  that  this  confent  being  only  to 
an  adt,  the  cffed:  of  which,  if  refuled,  the  law  has  given  to  the 
mafter  by  compulfion  and  againft  the  pauper's  will,  the  court  would 
not  hold  fuch  an  adt  void  ;  becaufe  the  pauper,  though  willing  to 
do  fo,  had  not  the.  means  of  controverting  it.  That  the  fadl  of 
criminality  was  fully  proved  below^  and  was  meant  by  the  court 
there  to  have  been  fo  ftated. 

Dunning^  in  fupport  of  thc.rule,  to  quafh  thefe  orders  infifted, 
that  the  faft  of  the  pauper's  criminal  condudt  was  only  hypothcti- 
cally  and  not  fully  ftated:  that  an  imaginary  crime  could  be  no  good 
caufe  of  his  difcharge  3  and  that  the  court  would  not  fuffer  a  man's 
right  to  be  concluded  upon  by  a  confent,  which  arofe  folely  from 
the  mifery  of  his  fituation. 

Lord  Mansfield.  Had  the  fadl  of  criminality  been  politively  ftated, 
to  be  fu re  it  woulc^  have  fallen  within  the  principle  of  the  King  v. 
the  Inhabitants  oi  Brampton i  but  as  the  intention  of  finding  this 
fa<Sk  is  reprefcnted  to  have  been  different  from  the  finding  ;  and  as 
there  might  have  been  a  more  compleat  confent^  the  cafe  muft  go 
down  to  be  re-ftated. 

The  cafe  was  rc-ftated  at  the  following  fcflions  :  The  faft  pf  the 
patiper's   criminality  wa$  pofitively  found;  and  the  feftions^  at  the 


ffl]  H.  17  G.  3.  1777,  Anti,  p,  11. 

inftancc 
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inftance  of  the  appellants,  added  the  fad,  that  this  was  the  cafe  of     1778. 
a  fcrvant  in  bufbandry :  this  was  done  with  a  view  of  taking  it,   in  j^'   .  itf„\ 
%    this  refped  out  of  the  cafe  of  the  King  v.  Brampton.     But  the  cafe  bitants  of 
was  abandoned  :  it  ae?er  came  again  into  fVeJiminfier  Hall.  Welford, 


Michaelmas  Term 

19  Geo.  3.     1778. 


Rex    V.    Inhabitants   of  Leigh.  SaturJajf. 

°  Npv.  21^ 

TW  O  juftices  by  order,  dated  j4pril  25,    1778,  remove  j^lice  Order  qua(h. 
Cooper,    wife   of  Richard   Cooper^   and    their  four  childi:cn,  cdisconclu- 
from  the  parifh  of  Ewell,  in  the  county  of  Surrey,   to  the  parifh  of  the  pard!^^ 
Leigh,    in   the  fame  county.     The  feflions^   on  appeal,  quajh   this 
order. 

Two  other  j.ufticc's  by  order,  dated  July  22,  1778,  remove 
Richard  Cooper,  Alice  his  wife,  and  their  four  children,  from  the 
fame  parifh  to  the  fame  pari(h.  The  feiHoas  on  appeal  confirm  this 
order. 

Thefc  orders  being  removed  hy  ceriiorari,^nd  it  not  being  fuggefted 
that  any  adt  had  been  done,  in  the  interval  of  the  two. orders  of  juf« 
tices,  to  vary  the  right  of  fettlement  of  the  paupers,  Rous  moved  to 
quafh  the  lad  order  of  juftices  and  the  order  of  fcflions  confirming 
it ;  upon  the  ground,  that  an  order  quajhed  on  appeal  is  as  conclu- 
five  between  the  parties^  as  an  order  confirmed  is  againft  the  world: 
and  now  Wallace,  Solicitor  General,  upon  the  authority  of  \a\  the 
King  V.  the  Inhabitants  of  Hinxwortb  acknowledged,  that  thefe 
orders  could  not  be  fupported. 

Per  curiam.  Rule  abfolute,  and  both 

orders  quafhed. 

£«]  H.  18  G.  3,  1778.  Jnte,  p.  42. 

I  2  Hilary 
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Feb.  6. 


Apprentice^ 
YoiiHitarilf 
coBtiauifi^ 
with  his  maf- 
ter^t  execo- 
tor*  andai^ 
£ened  with 
his  own  ceA* 
fent^  gains 
iettlement 
by  reading 
40  days  iHi- 
der  fach  af- 
fignment* 


Rex  V.  Inhabitants  of  Stockland. 

TW  O  jufticcs  remorc  Rbuben  Sanfbm,  other  wife  Samfin,  EK'^ 
zabetb  his  wife^  and  their  two  children,  from  the  pariQi  of 
Otterton,  in  the  coanty  of  Devoftp  to  the  parifh  of  Stockland^  in 
the  county  of  Dorfet.  The  feflions  on  appeal  confirm  the  order^  and 
ftate  the  following  cafe : 

That  the  pauper  was  bound  an  apprentice  in  hufbamJry,  by  the 
parifli  of  StccilanJ,  to  Jobn  Davey^  of  that  parifh,  till  twenty-  four  : 
That  he  lived  with  him  four  years  tn  that  parilh,  under  that  iiiden- 
ture^  when  his  mailer  died.  That  he  continued  with  his  fon;  who 
was  his  executor  and  had  proved  the  wil1>  for  about  feven  years  in 
that  pariihy  when  the  pauper  being  defirous  of  living  with  his  uncle 
in  the  faid  pari(h  of  Otterton,  to  learn  the  trade  of  a  miller,  his 
uncle  with  the  pauper  applied  to  the  executor  for  his  confent,  who 
gave  bis  confent  accordingly;  faying  he  would  do  any  thing  for  the 
benefit  of  the  pauper :  and  then  the  pauper  made  an  agreement  with 
his  uncle  for  I  f*  6^.  per  week,  and  continued  with  him,  in  the 
wfaolet  two  years  and  a  half;  at  the  end  of  the  firft  four  months'of 
which  time^  the  pauper  attained  his  age  of  twenty-four  years. 

Wallace^  Solicitor  General,  (hewed  caufe  in  fupport  of  thefc  or- 
ders; and  coirtended,  that  apprenticefhip  is  merely  a  perfonal  truil 
between  the  mafter  and  fervant,  and  is  determined  by  the  death  of 
either.  That  this  had  been  fettled  iu  the  cafe  of  {^J  Baxter  ex- 
ecutrix, n).  BurfieU.  That  even  the  maftcr  himfcif  could  not  in 
ftri£tneft  afCgn  his  apprentice ;  though  the  aflignment  has  indeed 


{«]E*ao6«2*  aStr*  1266.  Bott.  173, 


beea 
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been  ccHtfidcred  a8  evidence  of  the  mtAer^s  conrent,  that  his  appren-      1779* 
tice  might  go  into  another  fervicc  :  but  if  the  confent  of  the  ort-     ^ — ^'-^ ' 
ginal  mafter  was  not  ftriftjy  valid,  it  would  be  too  much,  after  his  JiV^bVI^oT 
death,  when  all  perfonal  truft  has  been  adjudged  to  have  ceafed,  to  Stocklaii^. 
fay  that  the  fame  efiedt  (hould  flow  from  the  confent  of  the  exe* 
cutor. 

Dunning  and  Farjjbawe,  in  fupport  of  the  rple  to  qua(h  thefe  or- 
ders, infifted  ;  that  the  cafe  of  [^J  the  King  v.  the  Inhabitants  of 
Eaji  BnJge/ard,  muft  govern  this :  that  it  is  there  decided,  that  th« 
refidence  of  an  apprentice  for  40  days,  with  a  new  mafter  under  a 
parole  afngnmeni  from,  the  widow,  without  adminiftration  of  his 
original  mafter,  gains  a  fcttlcment :  that,  whether  a  mafter  be 
living  or  dead,  the  aftignment  of  an  apprentice  muft  operate  equally  : 
its  fubjed  matter,  the  per/on  o\  the  apprentice  not  being  itfelf  af- 
fignable  :  that  if  it  were  true,  that  a  fettlement  would  have  been 
gained  by  a  refidence  with  the  reprefentative  of  the  original  mafter, 
after  the  apprciitKrc  has,  as  here,  confentcd  to  continue  with  the  re- 
prefentative, it  muft  be  gained  by  a  refidence  with  the  perfon  to 
whom  he  is  transferred  by  the  reprefentative  :  that  it  has  been 
adjudged  as  to  affignments  in  the  caics  of  \J)\  ,the  King  v.  the  In- 
habitants of  Clapbam^  and  \c\  the  King  v.  the  Inhabitants  of  Ta** 
viftock^  that  the  confent  of  the  original,  is  included  in  that  of  a  fub- 
fequent,  mafter:  that  confequently  the  affignmeot  of  the  executor 
operated  here  in  the  fame  manner  as  it  would  have  done  in  the  cafe 
of  the  original  mafter,  and  was  an  evidence  of  bis  confent :  that» 
though  the  apprentice  was  not  compellable  to  ferve  the  reprefenta« 
tive  of  his  firft  mafter,  yet  it  had  not  been  contended,  that  the 
death  of  the  mafter  by  aft  of  law  abfolutely  diftblved  the  relation  : 
and  therefore,  the  apprentice  having  by  his  own  eledion  given  it  a  . 
continuance,  that  the  law  had,  after  fuch  confent,  thrown  upon  the 
reprefentative  every  right  with  which  the  original  niiafter  had  ever 
been  inverted  :  that  it  is  afTumed  in  the  cafe  cited  from  Sir.  (where 
it  was  laid  down,  that  ao  apprenticeftiip  is  merely  a  perlonal  truft) 
that  thofe  who  bind  an  infant  to  learn  a  trade  muft,  from  the  nature 
of  fuch  a  contract,  adl  from  a  knowledge  of  the  perfonal  fkill  and 
ability  of  the  mafter:  but  that  this  reafoning  does  not  apply  to  tl» 
prefeut  cafe,  that  of  a  parifti  apprentice^  bound  to  huft)aadry» 


\a\  T.  12  G.  2.  1739.   2  Str.  1 11;.  Burr.  Settl.  Cafes  ijj, 

fi]  E.  20  G«  2.  1747.  Burr.  Settl.  Cafes  266* 
€\  T.  7  G,  3.  1767.  Burr.  Settl.  Cafes  578, 

Lord 
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1779.      •   Lord  Mansfield.     Though  an  apprentice  is  not  ftridly  affignablc^ 

' — > — '    and  cannot  be  tranfmittcd  to  executors,  yet  if  after  the  death  of  his 

pi'tantj*o/  naaftcr,  he  continues  with  the  executor,  in  the  charader  of  an  ap- 

ST0CK1.ANP.  prentice,  andafterwardsgoestolive,  with  his  own  confentand  that  of  all 

the  other  parties,  with  another  perfon  in  another  parifh,  this  muft  be 
taken  as  a  continuation  of  the  fervice  under  the  original  indentures^ 
and  gives  a  fettlement  by  a  refidence  of  40  days.  The  cafe  of  Eaji 
Bridgeford  goes  further  than  the  prefent ;  for  there  the  affignment 
was  made  by  a  widow,  who  had  not  taken  out  adminiAration. 

Bulier  J.  The  cafe  of  Baxter  v.  Burfield,  does  not  at  all  im- 
peach the  decifion  of  the  court  upon  this  cafe;  for  there  the  quef- 
tion  was,  whether  the  pauper  was  compellable  to  ierve  againft  his 
confent« 

WUUs  and  AJbburJl^  Juftices,  concurring, 

Kule  abfolute  and  both 
orders  qua(hed. 
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jumzg.  Rex  V.  Inhabitants  of  St.  John,    Southwark. 

ourbfing^  '  TP  W  O  juftices  remove  EJiber^  the  widow  of  Daniel  Turner^ 
rated,  will  JL  and  her  three  children,  from  the  parifli  of  MitcAam,  in  the 
frttlfmcnt.     ^^"'^'y  ^f  Surrey,  to  the  parifli  of  St,  John,  Sotabwark,  in  the  fame 

county.     The  feffions  on  appeal  confirm  the  order,   and  ftatc  the 

following  cafe : 

:  The 
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The  name  of  the  pauper's  hufband  was  infcrted  in  the  land-tax      1779* 
rate  within  the  pariih  of  Mitcbam^   in  the  following  manner : 


Rent. 

Landlords 
rated. 

For  what. 

Inwhofeoccu* 
patioft* 

Sums  afleiTed. 

jC-  5    0    0 

• 

Oxtohy. 

HoQfe. 

Danitl  Tumtr^ 

10      10 

R.  V*  In  HA. 

Bit  ANTS  of 
St.  JoHN» 

South* 

WAEK. 


That  the  pauper's  hufband  occupied  the  houfc^  of  which  he  is 
defcribed  as  occupier^  and  paid  the  rate  for  feveral  years :  that  the 
rate  throughout  is  in  the  fame  form :  That  the  land-tax  by  agree* 
ment  with  the  landlord,  was  deduded  from  the  rent. 

Mingay  had  moved  to  quafii  thefe  orders ;  and  Rous  now  (hewed 
caufe  in  fupport  of  them  :  He  cited  the  cafe  of  \a]  the  King  v.  the 
Inhabitants  of  Carjhalton^  which  the  court  faid  was  precifely  the 
prefent  cafe,  and  the 

Rule  was  difchar^ed  and  both 
orders  coonrmed* 


•r 


\a\  £,  15  G.  3*  1775.  Burr.  Settl.  Cafes  809* 
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'  .  •  "  -  .  -  •* 

I 

SaturJaj  Rcx.    V.   Inhabitants   of  Buckingham. 

Nov.  J3.  ^ 

m 

TW  O  jaftices  remove  Mary  Swifts  widow,  from  the  parish 
<rf  Fringford^  in  the  county  of  Oxford;  Xo  the  parifli  of  Buck^ 
ingbam^  in  the  county  of  Bucks.  The  fefiions  on  appeal  confirm 
^  this  order,  and  flate  the  following  cafe  : 
CcrtiHcatcof  That  in  the  year  1737,  y^^bn  Leicejier^  the  pauper'^father,  and 
a  prior  date,  hetfelf  jointly  purchafed  a  tenement,  being  copyhold  of  inheritance^ 
delhrcrcd°till  fituate  at  Gtfuw^/,  in  the  parifli  of  Buckingham^  for  14/.  or  i^l. 
after  the  re-  part  of  which  confideration  money  was  paid  by  the  faid  yobn 
movalofthe  Leicefter^  and  the  remaining  part  by  the  prefenl  pauper,  and  the 
conclufive  premifcs  were  furrendered  to  the  ufe  of  the  faid  John  Leicejler^  for 
upon  a  re-  his  life,  with  remainder  to  the  pauper  in  fee  :  that  faid  yobn  Lei^ 
pa^fli  eran^  r^^r  was  admitted  :  that  the  pauper  fome  few  years  after  this  pur- 
ug  it.  chafe,  and  in  her  faid  father's  life  time,  intermarried  with  one  Ro* 

bert  Swift ^  who  was  fettled  in  the  parifli  of  Fringford:  that  five 
or  fix  years  after  fuch  marriage,  faid  yobn  Leicefter^  her  father, 
died ;  whereupon  the  pauper  and  her  hufband  came  to  and  refided 
upon  thefe  premifes,  and  the  pauper  alone  was  admitted  (according 
to  the  cuflom  of  the  manor)  in  1745  :  that  they  lived  there  chiefly 
to  the  time  of  her  hufband's  death,  which  happened  about  four 
years  ago:  that  on  the  14th  oi yune^  ^77^*  ^^^  parifli  of  Fringford 
granted  a  certificate  to  the  pauper,  under  the  hands  and  ieals  of  the 
churchwardens  and  ovcrfcers  there,  and  attefted  by  two  juftices,  re- 
fiding  in  or  near  faid  parifli,  &c. 

The  cafe  then  proceeded  to  ftate  all  thefe  afts,  which  appeared  to 
be  regular  together  with  the  certificate  in  hac  verba.  That  the 
certificate  was  delivered  to  the  pauper  and  kept  in  her  poflcflioii,  not 
delivered  to  the  parifli  of  Buckingham  till  after  the  removal  of  the 

2  pauper, 


CKiMG« 
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pauper,  under  the  order  above  ftated :  that  the    pauper  after  the      1779. 
granting  of  the  certificate,  and  before  the  removal,  refided  upon  the     ^ — ^ — ' 
premifcs  upwards  of  40  days  upon  the  whole.     Upon   the  hearing  R-^-  ^«"^- 
of  this  appeal,  this  certificate  was  offered  to  the  court  as  conclufive  "^buckIm^ 
evidence  againft  Fringford,  fo  as  to  prevent  their  fctting  up  any  fet-       ham. 
tiement  obtained  in  the  pari(h  of  Buckingham,  previous  to  fuch  cer- 
tificate granted :  but  the  court  are  of  opinion   that  the  certificate 
under  thefe  circumftances  Is  not  a  good  certificate,  or  fuch  an  one  as 
they  could  receive  as  conclufive  evidence :  and  that  the  pauper  has 
gained  a  fettlenient  in  the  paridi  of  Buckingham,  by  fuch  eftate  and 
refidence  as  is  before  flated,  and  confirm  faid  order  of  removal, 

Wooddefon  had  moved  to  quafh  thefe  orders,  on  the  ground,  that 
the  detention  from  the  appellants  by  the  pauper,  till  after  his  re- 
moval, of  the  certificate,  granted  by  the  parifh  removing,  and  of 
which  that  parifh  at  the  time  of  the  removal  could  not  be  ignorant, 
would  not  intitle  them  to  avoid  the  effedt  of  it,  when  produced  at 
the  trial  againft  them ;  but  that  they  were  thereby  concluded  :  and 
no  caufe  being  now  (hewn  i 

Per  Curiam,  Rule  abfolute,  and  both 

Orders  quaftied. 
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Rex  V.  Inhabitants  of  Under  Barrow  and  Bradley  Field,   ^{^^fiZ* 

''  1*^  W  O  juftices  remove  Tbomafin  Halbead,  from  the  town  and 
l  hamlet  of  UlverJIoriy  in  the  county  o(  Lanca/ier,  to  the  town- 
fliip  or  diviHon  of  Under  Barrow  and  Bradley  Field,  in  the  county 
of  Wtjlmoreland.  The  fcflions  on  appeal  confirm  the  order,  and 
ilated  the  following  cafe: 

K  The 
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BITANTS    of 

Under 

Barrow  and 

Bradley 

Field. 

Increafe  of 
w;jgcs  upon 
a  fecond  hir- 
ing, for  Icfs 
than  a  year, 
on  the da J  the 
£rll  hiring  for 
a  year  ended, 
and  a  removal 
into  another 
parifh,  are 
not  fuch  a  dif- 
continuance 
of  the  firll 
fervice  as 
will  defeat  a 
iettlement 
under  it. 
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The  pauper,  Thomafin  Halbead^  (ingle  woman,  being  fettled  io 
the  townfliip  of  Under' Burrow  and  Bradley  Field,  in  the  county  of 
TVefimoreland,  by  a  derivative  fcttlemcnt  from  her  father,  was  hired 
for  one  year  from  Whltjuntide  1770,  to  Whitfuntide  1771,  to  Daniel 
Burrow,  then  an  inhabitant  in  the  faid  townfhip  of  Under  Barrow 
and  Bradley  Field,  for  the  yearly  wages  of  eighteen  (hillings ;  the 
pauper  entered  upon  her  fervice  accordingly,  and  fcrvcd  and  lived 
with  the  faid  Daniel  Burrow,  in  Under  Barrow  and  Bradley  Fields 
under  the  faid  hiring,  till  the  12th  day  of  May  following  ^771  ; 
when  the  faid  Daniel  Burrow  removed  with  the  pauper  into  the 
town(hip  of  Strickland  Roger,  in  the  faid  county  of  JVeftmorelandf 
and  (he  there  continued  for  fcven  days,  in  the  faid  Burrow^  fervice  : 
which  compleated  her  fervice  of  one  year  under  the  faid  hiring,  and 
received  her  wages  of  eighteen  (billings  ;  and  then,  being  under 
age,  hired  herfelf  again  to  the  faid  Darnel  Burrow  for  another  year^ 
to  wit  from  Wkntfuntide  1771^  to  Whitfuntide  1772,  for  the  yearly 
wag^s  of  twenty-five  (hillings,  and,  under  the  faid  laft  mentioned 
hiring,  continued  in  the  fervice  of  the  faid  Daniel  Burrow,  in  the 
faid  town  (hip  of  Strickland  Roger  ^  from  the  faid  Wbitjuntide  17711 
till  Candlemas  following;  when,  her  faid  ma(ler*s  goods  being  dif- 
trained  and  fold  for  arrears  of  rent,  the  pauper  by  mutual  confent 
quitted  her  faid  fervice,  and  received  her  wages  till  that  time. 

Wilfon,  J.  and  Wood^  (hewed  caufe  in  fupport  of  thefe  orders  ; 
and  contended,  that  this  cafe  was  di(lingui(hable  from  that,  which 
would  be  relied  upon  on  the  other  (ide  \a\  the  King  v.  the  Inhabi* 
tants  oiCrofcombe:  that  here  the  original  fettlement  of  the  pauper, 
and  her  fettlement  lat  the  time  of  the  hiring,  was  in  Under  Barrow  : 
that,  as  (he  was  therefore  under  an  incapacity  of  acquiring  any  new 
or  original  fettlement  at  Under  Barrow,  (he  could  not  have  any  de- 
rivative one  communicated  by  a  continuation,  even  if  it  had  exided, 
of  fuch  firft  hiring:  that  there  was  fuch  a  continuation  under  the 
iirft  contradl,  and  that  there  was  no  new  agreement,  was  in  that 
cafe  exprefsly  dated;  but  that  here,  the  firfl  contract  was  dated  to 
have  been  at  an  end,  the  wages  received,  and  a  new  contract  for  a 
new  confideration  made:  neither  is  it  in  this  cafe  dated,  that  there 
was  no  chafm,  no  interval  between  the  two  hirings  fo  as  to  prevent 
their  being  conncdlcd  for  the  purpofe  of  giving  a  fettlement :  fo 
that,  added  to  the  difference  of  wages,  it  was  to  every  intent  the 
fame  thing  and  mud  have  the  fame  confequences,  as  a  new  engage- 


[a]  M.  19  G,  2.  1745*     Burr.  SettK  Caf.  256.     2  Stia.  24.0, 
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ment  with  a  new  mafler  :  in  the  fame  manner  as  an  old  tenant  1780. 
making  a  new  agreement  for  rent,  (hall  no  longer  be  confidercd  as  ^^ — > — ' 
holding  from  year  to  year  under  the  old  demife.  ^*  ^'  ^'*ha- 

BITAKTS  or 

Dunning^  Cbambre^  and  Howortb^  in  fupport  of  the  rule  to  qua(h     Ukder 
the  orders,  infixed  ;  that  as  to  the  obje<llion  that  a  fettlement  could  Barrow  and 
not,    under  the  circumftances  dated,  be  communicated   in    the   fe-  ^'^^^^^"^ 
cond   pariih,  Lee^  Cb*  J,  in  the  King,  v.  Crojcombe^  which   was 
throughout  in  point,  faid,  *Mt  was  quite  indifferent  in  what  parijh 
the  fervicc  was,  if  it  was  the  fame  fervice  ;"  that  the  ftate  of  the  cafe 
fliut  out  the  argument  upon  the  interval  between  the  two  hirings; 
for,    that,    upon    the    completion    of    one    fervice.  then    to    be 
bound  a  fecond  mud  mean  immediately :    that  a  reafonable  (pace  the 
law  will  allow  :  and  that  a  difcontinuaoce  and  abfence  of  an  hour, 
as  in  the  cafe  of  [a]  the  King  v.  the  Inhabitants  of  Fife  bead  Mag^ 
daUfif  and  of  any  fpace  of  time  not  exceeding  a  day,  as  in  the  cafe  of 
\l>]  the  King  v.  the  Inhabitants  of  Ellisfield,  had  been  adjudged  in«- 
fufficient  to  defeat  a  fettlement. 

Lord  Mansfield.  The  point  is  fully  fettled  ;  and  we  are  all  very 
clear,  that  this  was  a  continuance  of  the  fame  fervice  with  an  in* 
creafe  of  wages. 

Howortbg  The  leading  point  here  happens  to  have  been  efta* 
bliflied  in  a  cafe  from  this  very  pari(h  [c]. 

Per  Curiam^  Rule  abfolute  and  both 

orders  quafhed. 


i 


a]  M.   II  G.  2.  1737.  Burr.  Settl.  Cafes^  ii6. 
hi  H.   17  G.  3.  1777.  Ante,ip.  4. 
[r]  H.  6  G,  J.   i}66.   Burr.  Settl.  Cafes,  545. 
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WiimfUj.  ^^^    "^^    Inhabitants   of    North    Shields, 

Feb,  9. 

Thcjuftices  /V  jufticc  of  the  pcacc  made  an  order  upon  the  churchwardens 
at  feffions  jtV  ^nd  ovcrfcers  of  the  town(hip  of  North  Shields^  in  the  pari(b 
curr^ent^'iif-  of  Tyftemoiitbf  in^  th^  ccointy.  of  Nor thumber land ^  (upon  the  oath  of 
diaionwith  ^nn  Irvw^  the  wife  of  Thomas  Irvifi,  a  mariner  and  then  a  prifo- 
a  juaicc  ncr  in  France,  that  the  was  very  popr,  impotent,  and  not  able  to 
pariOuor^of  work /or  the  maintenance  of  her  thr ce^cbiUr en  hy  her  faid  hufbmd, 
the  neigh-  to  wit>  ^amcs^  aged  fix,  Mebitable,  aged  three  years,  and  Ann^  aged 
bourhood,  fourteen  nionths,  and  that  (he  had  applied  to  the  overfcers  for  relief 
dcrsforre-  f^^  her  faid  threee  children^  and  was  rcfufed)  to  pay  the  fum  of  two 
lief  of  the  (hillings  and  fixpence  weekly,  unto  the  faid  Ann,  the  mother^  for, 
ippalTiw"^  andtowardstbe  fufport  of  the  faid  three  children,  until  fuch  time  as 
againilany  thcy  (hould  be  otherwife  ordered.  The  feffions  on  appeal  confirm 
fuch  order,     j^js  order,  and  ftate  the  following  cafe  : 

That  there  was,  at  the  time  of  ifluing  the  faid  order,  and  now  is, 
within  the  faid  townfhip,  a  pobr-houfc,  eftabliftied  according  to  the 
flatute  made  in  the  9th  year  of  the  reign  of  his  late  Majefty  King 
George  the  ift  i  into  which  the  faid  overfeers  were  and  are  willing 
to  receive  the  faid  Ann  Irvin^  with  her  faid  three  children,  and  of- 
fered fo  to  do ;  and  that  the  faid  Ann  Irvin  refufcvl  to  go  herfelf 
with  her  faid  three  children  thereto  ;  and  it  allb  appeared  to  this 
court,  that  the  three  children  named  in  the  faid  order  are  of  the 
ages  therein  refpedively  mentioned  :  and  that  the  faid  Ann  Lvin 
hath  one  other  child  of  the  age  of  eight  years,  for  which  (he  did 
not  fcek  relief  5  neither  did  (lie  fcek  relief,  for  herfelf,  or  is  any  re- 
lief ordered  for  her  by  the  faid  order :  and  it  alfo  appeared  to  this 
court,  that  the  faid  Thomas  Irvi^/,  the  hu(band,  is  a  mariner,  and 
now  a  prifoner  in  France,  and  thit  the  faiJ  Ann  Irvin  is  unable  to 
provide  for  her  faid  three  children,  in  the  faid  order  named.  And 
the  faid  three  children,  in  the  faid  order  named,  are  nurfe-children 
under  the  age  of  fevcn  years,  and  in  the  opinion  of  this  court  ought 
not  to  be  feparated  from  their  faid  mother;  neither  in  the  opinion 
of  this  court  is  the  faid  mother,  not  fceking  relief  for  herfelf,  com- 
pellable to  go  into  the  faid  poor-houfe. 

Dunning  (hewed  caufe  in  fupport  of  thefe  orders;  an!  infifted, 
that  as  the  mother  had  not  here  afked  relief  foe  hcrfeif,  this  could 
not  be  confidcrcd  as  the  cafe  of  a  perfon  rcfufing  to  go  inco  the  pa- 

ridi 
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rifli  work-houfe,  under  the  provifions  of  St.  o  Geo.  i.  r.  7.  /:  4  ; 
which  were  •;  that,  in  cafe  any  poor  perfon  fliall  refufe  to  be  lodged      ^^^. 
kept,  or  maintained  in  the  parifh  work-houfe,  &c.  fuch  poor  per-  r  ,  i,h. 
fon  (hall  not  be  entitled  to  ajk  or  receive  colledion  or  relief  from  the  b/tLts'oV 
churchwardens  and  ovcrfeers  of  the  poor  of  the  parifli.'^     Had  the      ^^''^" 
order  run  in  a  different  form,  and  ftated  only  the  application  of  the     ^"''"" 
Children,  then  under  age  of  nurture,  aiyl  JJMmg.MM'tW^Kgi^^^.k^^ 
who  was  unable  lu  ruppwi*.  iiivm ;   and  had  then  direcred  the  of- 
ficers to  pay  a  proper  weekly  fum  for  their  fupport,  this  objedion 
would  not  have  been  open  :    can  then  the  court  either  in  juftice  or 
humanity  put  fo  critical  and  rigid  a  conflrudion  upon  fo  beneficial 
a  law,  as  to  fay,  becaufc  the  mother,  who  ftrugglcs  to  fupport  her  ■ 
own  independence,  and  to  prevent,  on  her  own  account,  any  trouble  or 
expencc  to  be  thrown   upon  the  parifti,  has  applied  for  her  chil- 
dren, and  the  relief  is  diredledto  pafs  through  her  hands,  that  (he 
falls  within   the  letter  of  the  law.     That  in  the  cafe   of  \a\  the 
King  and  Carlijli\  the  rcliet  applied  for,   received  and  ordered,  was 
for  the  mother  as  well  as  the  children  ;   and  being  in  part  perfooal, 
made   that   cafe  didinguifhable  from  the  prefent,  and  brought  it 
within  the  ftatute. 

Lee  and  Scott,  in  fupport  of  the  rule  to  quafli  thefe  orders,  in- 
fixed ;  that  the  objcdl  and  policy  of  this  adl  was  to  prevent  idlenefs, 
and  to  compel  fuch  perfons  as  derived  a  fupport  from  the  pari(h  to 
contribute  by  their  labour  to  its  benefit :  that  the  conflruAion  con- 
tended for  mud  defeat  this  aim,  and  would  enable  any  one  to  throw 
his  whole  family  upon  the  parifh,  and  contribute  nothing  himfelf : 
that  the  fingle  exception  to  this  law  was  under  St.  19  G.  3.  c.  72. 
f.  3.  in  favour  of  the  families  of  fubftitutes  in  the  militia  :  that,  if 
parents  are  by  law  bound  to  fupport  their  children,  to  give  relief 
to  the  child  is,  to  relieve  the  parent :  that,  if  this  be  then  a  benefit 
to  the  mother,  derived  from  the  parifh,  by  ih^Jpirit  of  the  law,  (he 
falls  within  its  provifions ;  and  it  is  the  argument  on  the  other  fide, 
thatrefts  upon  iht  letter :  that  the  King  v^  Carlijle^  went  upon  the 
principle,  that  parents  mufl  contribute  their  own  labour  towards 
the  fupport  of  their  families;  and  was  a  determination  in  point  by 
all  the  judges. 

/F;7w,   J.   inclined   to  the  diftindion  taken  at   the   bar  between 
this  cafe  and  that  of  the  King  and  Carhjle :  and  faid,   that  the  pa-    . 


£«]  M.  7  G.  3,  Burn's  Jufticc,  vol.  3.  p.  617.  edit.  1735. 
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rift  had  benefit  by  th^  mother's  continuing  without  relief,  and  fup- 

porting  her  cldeft  child;  and  that  if  a  benefit  was  to  be  derived  to 

K.v.  INHA-  part  of  her  family  from  the  pariOi,  ihey  were  not  therefore  intitled 

.iTAKTsof   [^  ^^^  labour  and  that  of  the  wbck :  that  all  (he  afked  was  a  lub- 

SmE"".     fiftence  for  fuch  of  her  childre^i  as  wcTe  in  a  ftate  of  helplefs  infancy. 

Siwjpofe  the  cafe  of  an  accident  or  broken  limb,    muft  the  condition 

ofrclief  in  fiich  cafe  be,  that  the  parent  accompany  the  child  ?  That 
zLJ^.^IIV'Z^-^ubI  -m>  •,:  «>i«c  n^Av'^^^mviiw  wf  tiiw  fainc  tection,  which 

i^aks  of  the  poor  in  parishes  that  unite,  arc,  **  he,  Jhe,  or  tbe)\  fo 
refufipg,  &c.  (hall  not  be  entitled  to  afk,  demand,  or  receive,  &c.'* 
I  fee  no  reafon  therefore  why  this  muil  neceffarily  be  confidered  as 
a  cafe  within  the  aft  at  all,  or  why  it  may  not  be  taken  as  an  ex« 
cepied  cafe.  Nor  can  I  admit  the  adl  as  conclufive,  unlefs  the  cafe 
of  the  King  and  Carlijle  i?  thought  to  have  decided  upon  the  point : 
but,  as  appears  to  me,  thequeftion  there,  was  not,  whether  fuch  re- 
lief could  in  any  cafe  be  ordered  -,  but  whether  the  order  made 
could  be  fupport^d  ? 

jijhhurji,  J.  One's  wiflies  are  in  favour  of  the  order;  but  I 
doubt  whether  we  are  not  bound  by  the  a£t.  A  parent  is  obliged 
to  maintain  her  family  in  the  firft  inftance  5  if  (he  becomes 
unable,  (he  may  receive  relief:  but  if  (he  do,  and  the  family  at  the 
time  were  living  under  the  roof  and  protection  of  the  mother,  the 
relief  mufl:  be  taken  as  extended  to  them  all;  and  every  poor- 
iioufe  has  accommodations  for  children.  U  confidered  otherwife, 
it  would  be  attended  with  mifchievous  confcquences.  Suppofe  an 
idle  artificer  was  to  throw  all  his  family  upon  the  pari(h,  and  fay 
lil  only  earn  fufficient  for  myfelf  :  how  under  the  conftrudioh  in- 
fiftcd  upon  is  this  mifchief  to  be  prevented  ?  The  objeft  of  the  aft 
waf^  to  make  an  ufeful  and  necefiary  body  of  men  uniformly  in- 
duftrious. 

Bulltr^  J.  I  am  not  fatisfied  that  we  are  bound  by  the  aft,  as  jit 
is  faid  to  be  expounded  in  the  King  and  Carlijle  -,  but  think,  that 
the  (latute  in  its  true  conftruftion  is  confined  to  fuch  poor  perfons, 
for  whom  the  relief  is  ordered  ;  and  therefore  that  the  diftinftion 
between  that  cafe  and  the  prefent  is  well  founded.  The  aft  profe(res 
to  be  made  **  for  the  greater  eafe  of  parifhes  in  relief  of  the  poor." 
Now  the  very  revcrfe  of  this  muft  be  the  cafe,  if  a  parifli  is  obliged 
to  find  accommodation  for  a  numerous  family,  when  an  individual 
only  of  that*  family  wants  relief.  The  aft  does  not  exprefsly  fay, 
that  anyone,  except  the  individual  who  wants  relief,  is  bound  ei- 
ther to  go  into  the  poor-houfc  or  to  work  :  and  infants  of  the  ten- 
der 
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der  years,  ftated  in  this  cafe,  are  not  capable  of  difcretion,  and  con*      1780. 
fequently  not  the  ohjeds  of  compalfion  either  as  to  their  going  into     ^ — >^— ' 
the  poor-houfe,  or  their  working,  when  taken  there.    That  this  con-  R-*^-  Inha- 
ftrudion  will  not  be  produdive  of  any  mifchievous  confequences  or  "^^o'rth 
promote  idlcnefs  amongft  artificers  and  manufadlurers ;   for  where     Shields. 
the  parent  is  able  to  maintain  his  family  by  his  labour,   but   re- 
fufes  to  do  it,  he  may  be  compelled  to  work  and  be  punifhed  as  an 
example.  • '  *  '  "^*' 

Lord  Mansfield  had  not  been  prefent,  during  the  whole  of  the 
argum.ent  \  and  the  court  thinking  it  a  matter  of  fome  doubt ;  and 
that  it  was  of  much  public  confequence,    took  time  to  confider. 

Willes^  J.  now  gave  the  judgment  of  himfclf  and  the   two  other 

We  think  it  unneceflary  to  give  an  opinion  upon  the  point  made  at  Fc^.  11. 
the  bar;  becaufc  on  another  ground  we  are  all  clear,  that  the  order 
of  feflions  muft  be  quaflied.  That  court  had  no  jurildidlion  upon 
this  fubjedt,  as  no  appeal  lies  from  an  order  of  maintenance :  and 
the  reafon  is,  led,  while  the  point  is  litigating,  the  poor  fhould 
ftarve.  That,  in  making  orders  for  the  relief  of  the  poor,  the  St. 
3  W.  &  M.  c.  1 1 .  f.  II.  gives  any  juftice  in  the  pari(h,  or  adjoin- 
ing to  it,  if  none  be  there,  a  concurrent  jurifdidlion  with  the  juftices 
in  feflions.  \a'\  The  adl  of  9  G.  1.  c.  7.  f.  4.  makes  no  alteration 
in  thisrcfpe(S;  neither  is  any  appeal  given  by  either  ftatute  nor 
in  principle  could  there  be,  in  any  cafe  in  which  the  court  of  quarter 
feflions  exercife  original  jurifdidtion  ;  as  in  fuch  cafe  it  would  be 
cb  eodem  ad  eundem.  The  cafe  of  the  King  and  Car  I  fie  therefore 
does  not  apply  :  for,  if  an  appeal  lay,  fuch  cafe  could  never  have 
exifled  j  becaufe  the  order  of  fcflTions,  unappealed  from,  would  have 
been  conclufive  upon  the  indidtment  for  not  obeying  it. 

Therefore  let  the  order  of 
feflions  be  quaflied. 


[a]  Sir  James  Burrow  in  a  very  ihort  note  of  the  cafe  of  the  King  v.  Winjhip  and  Grun* 
9xjell,  M.  II  G.  3.  1770.  vol.  5.  fo,  2679.  reprcicnts  the  court  to  have  faid :  "The  fef- 
lions cannot  make  fuch  an  original  order."  Mr.  Douglas  in  a  note  upon  his  report  of  the 
prefent  cafe,  io*  319.  has  very  juftly  called  in  quelhon  the  authenticity  of  this  note.  And 
certainly  the  court  made  no  fuch  determination.  They  were  clearly  of  opinion  that  the  in- 
diiflment  was  bad  upon  the  face  of  it ;  and  that  it  was  unneceflary  for  them  to  give  an  opinion 
whether  the  feflions  had  or  had  not  an  original  jurifdiction.  Thewordbof  theaft  are,  *'  Byautho^ 
rity  undtr  tbt  band  ai  one  juftice  of  peace,  rcfidiog  within  fuch  pariih,  or  (if  none  be  there 
dwelling^  in  the  parts  near  or  next  adjoining,  or // «r</^r  of  the  juftices  in  their  re fpe^ivc 
quarter  fclFions.  .... 

That  no  further  doubt  may  remain  as  to  what  was  there  ruled  by  the  court,  I  have  thought 
propeiT  to  give  the  cafe  at  large.  King  t-.  fVinJbip  and  Crun^t'l,  M.  11  G.  3.  '770' 
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Rex  V.  Winfliip  and  Grunwell. 

[Michaelmas  Term  ii  Geo.  3.  1770.] 

** '  i  ^  HIS  was  an  indidlment  againft  the  defendants^  for  not 
•'  X  obeying  an  order  made  at  the  quarter  fcirions  for  the  county 
•*  of  Northumberland. 

•'  The  indidlment  llated,  that  at  the  general  quarter  feflions,  &c. 
at  Morpeth^  &c,  on  Wednefday  the  nth  of  January ^  in  the  ninth 
yearj  &c«  before,  &c*  It  was  ordered  by  the  fame  juftices  and 
^  court  there,  as  follows  to  wit,  **  Margaret  Ricblieu  having  an  al- 
*•  lowance  of  two  (hillings  a  week,  payable  to  her  out  of  the  town-' 
*^  (hip  of  Corbridge^  of  which,  the  fum  of  6  /.  4/.  is  now  in  arrcar ; 
''  It  is  ordered  that  the  fame  be  immediately  paid  to  her ;  and  it  is 
*•  ordered  that  the  faid  allowance  of  two  (hillings  a  week  be  con- 
•*  tinned  to  be  paid  by  the  faid  town(hip  of  Corbridge  to  the  faid 
•*  Margaret  Ricblieu  ;  the  faid  town  (hip  of  Corbridge  appearing, 
•*  and  not  (hewing  fufficient  caufe  to  the  contrary :"  as  by  the  faid 
*'  order  of  court  is  manifeft  and  appeareih.  Of  which  faid  order, 
Bartholomew  Winjhip^  late  of  the  town(hip  of  Corbridge  in  the 
pari(h  of  Corbridge  in  the  faid  county,  gentleman,  and  Will  dm 
Grunwell^  late  of  the  fame  place,  farmer,  overfeers  of  the  poor  of 
*'  the  town(hip  of  Corbridge  aforcfaid,  afterwards,  to  wit  on  the 
**  17th  day  of  Aprils  in  the  year  aforelaid,  at  the  town(hip  afore- 
''  faid,  in  the  pari(h  and  county  aforefaid,  had  notice  ;  they  the 
*'  faid  Bartholomew  WinJIoip  and  William  Grunwell\  their  duty  in 
**  that  behalf  not  regarding,  on  the  faid  17th  day  of  Aprils  in  the 
"  year  aforefaid,  and  continually  afterwards  until  the  taking  of 
this  inquifition,  at  the  town  aforefaid,  in  the  pari(h  aforefaid,  in 
the  county  aforefaid,  unlawfully,  wilfully,  oblUnately  and  con- 
temptuoufly  did  rcfufe  to  pay  to  the  faid  Margaret  Ricblieu  the 
faid  fum  of  61.  45.  fo  in  arrear,  and  to  pay  to  <he  faid  Margaret 
Ricblieu  the  faid  allowance  of  two  (hillings  a  week,  as  by  the 
faid  order  they  the  faid  Bartholomew  Winjhif)  and  William  Grun^ 
*•  well  were  required  ;  although  to  pay  the  fame  they  the  faid  Bar^ 
tbolomew  Winjhip  and  William  Grunwell  have  often  by  the  faid 
Margaret  Ricblieu  been  rcqucfted,  to  wit  at  the  town(hip  afore- 
faid, in  the  pari(h  and  county  aforefaid,  in  contempt,  &c. 
''  To  this,  the  defendants  pleaded  *^  not  guilty/* 
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"^'This  iadldtnicnt  was  tried  at  the  fumoier  aflizes  cor.  Perrot,      37^0* 
'**J8, ;  when  it  appeared  in  cvixlcnce —  ^^""w^ 

*«  That  at  the  general  quarter  feffion^  of  the  peace  **holdcn  at^.^.  wim. 
'^^jUnwick  in  and  for  the  faid  county^  on  the  7th  day  of  OfJoher^  «kip  and 
**J767,  an  order  was   made  in  the  words  following^  that  i«  to  Giu/nwell. 

•*  Margaret  Ricblieu^  widow,  Ifabell  Cutter^  widow,  &c.  &c.  fccc. 
**  of  the  townlhip  of  Corbridge — It  appearing  to  this  court,  that 
^'a  regular  poor-houfe  is  cftabliflicd  in  the  townfliip  of  Corbridge^ 
^^and  that  the  faid  feveral  perfons  had  each  one  month's  notice 
^ivenlhem  ''to  go  into  the  faid  poor  heufe^^'  and  that  all  ar- 
rears of  their  refpeftive  allowances  were  paid  op  to  the  end  of 
*'  the  faid  month ;  it  is  ordered  that  the  faid  feveral  perfons  do  im- 
^'mediately  go  to  and  continue  in  the  faid  poor  houfc*  in  order  to 
^'  their  being  maintained  and  provided  for  therein  :  and  thai  if  thejr 
^  do  refufe  to  go  and  continue  in  the  faid  poor  houfe  for  the  pur- 
^'  pofe  aforefaid,  that  then  the  allowance  to  the  faid  feveral  perfons 
^^frorn  the  townfliip  do  from  the  expiration  of  the  faid.  one  month 
''  ceafe  and  be  no  longer  payable.  Given  under  the  feal  .of  the  fe(^ 
'^  lion^y  at  the  fefllons  aforefaid. 

**  That  afterwards,  to  wit  at  the  general  quarter  feflions  of  the 
^' peace  holden  at  Morpeth  in  and  for  the  faid  county,  on  the  nth 
^'day  oi  January  1769,  an  order  was  made  in  the  words  followingt 
*'  that  is  to  fay — Margaret  Ricblieu  having  an  allowance  of  two 
*^  (hillings  a  weeKf  payable  to  her  out  of  the  townfliip  of  Corbridge^ 
^'•of  which,  the  fum  of  67.  4X.  is  now  in  arrear,  h  is  ordered 
^^  that  the  fame  be  immediately  paid  to  her :  And  it  is  alfo  or- 
^'dered  that  the  faid  allowance  of  two  fliillings  per  week  be  con- 
^^  tinned  to  be  paid  by  the  faid  townfliip  of  Corbridge  to  the  faid 
Margaret  Ricblieu  i  the  faid  townfliip  appearing  and  iiat  fliew- 
ing  fufficient  caufe  to  the  contrary.  Given  under  the  feal  of 
y  the  feflions,  at  the  feflions  aforefaid. 

^'  That  the  defendants  were  overfeers  of  the  poor  of  the  (aid 
^town(bip  of  Corbridge s  and  had  due  notice  of  the  laft  mentioned 
^*  order. 

^*  It  fiM-ther  appearetb  in  evidence,  that  the  pauper  was  a  wo- 
^'  man  of  ninety  two  years  of  age,  labouring  under  great  bodily  in- 
•^^  fir  mi  ties. 

^*  That  a  poor  houfe  had  been  ereSed  at  Corbridge  three  years 
^before  the  order  dated  in  the  indictment* 
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**  That  the  defendants,  the  overfeers^  refafed  to  pay  the  allow- 
'»  ance  ;  infifting  **  that  (he  (hould   go   intolhe  work    houfe,   ac- 
n.  V.  Win.    **  cording  to  the  order  of  fufpenfion. 

SHIP  and         «*  Whereupon,  a  verdid  was  given  agiinft  the  defendants  ;  fub- 
Ckunwexl.  c,j^^  ^Q  ^i^g.  opinion    of  his   Majefty's   court   of  Kind's  Bench, 

i€  Whether  the  defendants  ought  to  be  convicfled,  or  not." 


•'  James  Wallace  for  the  profecutor  : 
♦     **  Thomas  Walker  ifor  the  defendants*'* 


•'  Chambers  [^]  for  the  profecutor  contended,  that  the  ddabt  in 
**  this  cafe  cduld  not  irife  from  any  error  of  procefs.  Was  it  ab  dcfar 
*•  that  an  indiflfment  lay  for  difobeying  all  order  of  fcffions  :  thfail 
^*  confequently  it  muft  arifc  either  from  the  circumftance  of  the 
^'  order  naving  been  made  by  thofe  who  had  no  right  to  make  it  j 
'\or  from  fome  defcft  in  the  mode  of  making  it.  That  thete^rc 
^•two  fpedcs  of  poor :  the  firft,  ihofc  <vho  are  able  to  woYk  ;  and 
^^fuch  arc  to  be  fet  to  work,  employed  and  maintafhttd  in  thie  wotk-» 
**  houfe  :  the  fccohd  fpecies  are  thofe  who  are  impotent,  old  and 
**  unable  to  work  s  and  fuch  are  to  ht  maintained  and  not  ftttt'to 
^'  the  work-houfe.  That  the  aft  \h]  fays,  the  parifti  officers  ftiall 
*•  mkintairt  and  employ  fuch  as  they  ferid  to  the  work- hoilfe:*  CCtti- 
**  fequently,  they  (hall  fend  none  to  the  work-^houfe,  but  fddh.  ai 
^^  they  can  employ  :  that  this  is  a  diftinftion  founded  in  niturc, 
**  and  recognized  by  fevcral  a<fls  of  parliament ;  and,  if  it  be  a  if ue 
*'  diftindion,  the  defendants  (hould  h^ve  paid  this  poor  wbmin  l?hc 
*'  allowance  according  to  the  order  ;  and  her  refufal  to  go  into  'the 
•*  work-houfe  can  be  no  objeiftibn. 

**  That  if  the  allowance  can  be  exadl^d,  then  as  to  ^he  mode  bJF 
«*  it.  That  the  juftices  at  the  quarter  feffiohs  haVe  dn  original  ju- 
•*  rifdiiflion  in  this  inftance,  and  not  merely  an  appellate  ono,  by 
«'  the  cxprefs  words  of  St.  3  &  4  W.  &  M. — nor  is  there  any  dp- 
«*  peal  in  this  cafe :  that  at  leaft  the  otTidr  fide  muft  ihew  an  ap- 
*'  peliate,  if  they  deny  an  original  jufifdicftion,  as  it  is  clear,  that 
•*  they  were  meant  to  have  cognizance  of  the  matter.  Now  at  (he 
•*  time  of  making  this  adJ,  no  appeal  lay  to  the  feflioris,  nor  did 
•'there,  except  in  the  cafe  of  fettlements,   till  the  St.   170*  2. 


a 


Now  Sir  Robert. 

V  c.  38* 
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'''  c.  38.  L  4. ;  and  the  court  will  confider  how  this  queftion  flood  ^t 
'^'  the  time  the  ad  was  made,  and  not  how  it  may  ftand  now  by 
'^  fubfequent,  regulations  :  but  it  has  been  holden,  that  the  St.  17 
^'  G.  2.  does  not  extend  to  give  an  appeal  in  this  cafe :  and  it  has 
*'  been  very  wifely  fo  holden,  for  of  all  cafes  this  is  the  moft  im- 
f<  proper,  in  which  an  appeal  can  lie;  for  the  pauper  might  be 
*'  Aarved,  pending  the  appeal,  aAd  before  the  light  could  be  deter^ 
*'  mined. 

**  Davenport 9  for  the  drfendants  in^ifted,  that  thejufticcs  at  ftf- 
^*  fions  had  no  original  jurifdidion  to  make  any  order  :  or,  if  they 
^^  had,  that  this  order  being  made  with  reference  to  another  order, 
^^  th^t  was  not  iet  forth  in  the  indidment,  the  indidment  wa€ 
•*bad. 

*^  Chambers  now  faid,  that  he  could  fupport  i^  as  an  original  or« 
"**  der  for  the  future  payment,  • 

^*  Davenport 9  I  (hall  then  objed,  that  the  order  itfelf  was  bad, 
^*  as  it  was  not  alledged  to  have  been  made  on  oath  or  upon  applica^ 
•^*  tion  to  the  quarter  fcfljons.  ^ 

**  Lord  Mansfield  (flopping  Davenport  who  was  j>roceeding  to 
^'  ilate  the  merits  of  the  cafe.) 

''  The  previous  queftion  is  whether  this  order,  for  difobedience 
"^^  of  which  the  defendants  are  indided,  is  a  .good  and  legal  order 
^'  upon  the  face  of  it, 

*'  The  objedions  to  it  are  ilrong,  and  indeed  it  is  impoflible  to 
•*  fupport  it.  Upon  Mr.  Cbamberj's  own  conceffion,  which  he  is 
^*  obliged  to  marke,  there  is  an  end  of  the  queftion.  The  k(* 
^^  ftons  order  all  arrears  of  the  weekly  allowance  to  be  paid  :  this 
**  order  has  a  reference  to  a  former  order,  which  former  order  is 
^'  not  ftated.     And,  upon  the  fame  ground,  that  this  part  of  the 

queftion  relating  to  the   arrears  is  given  up,    that  part   of  the 

queftion  relating  to  the  growing  payments  muft  alfo  be  yielded. 

^^  Taking  this  as  an  original  order,   the  objedions  to  it  are  nu^ 

merous.     By  9   G.  2.  no  jufiice  czn  order   relief  for  any  poor 

perfbo,  until  oath  be  made,  that  he  has  applied  at  fome  public 
*''parifh  iiieeting  and  has  been  /cfufed,  and  the  ovcrfeers  arc  to  be 
"•*  fummoned  to  fhcw  caafe.  His  Lordfhip  then  recited  the  pre- 
•*  amble  of  the  ad  for  the  purpofc  of  fhewing  the  mifchief  and  the 
*'  remedy  that  was  intended.  He  then  obferved  that  the  mifchief* 
^'  and  the  remedy  were  both  applicable  to  all  jujiices^  either  fingly 
•*•  or  fitting  coUedively  at  the  Icffions  ;  and,  though  the  ad  of  par- 
^[  liament  only  mentions  one  jujiice,  yet  it  moft  be  underftood  of 

1/2  ^  ever^ 
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**^  every   number  of  jufticcs,   having  cognizance  of  the   matteri 
*'  This  order  then,  not  being  ftated,   or  found  to  have  been  macfe: 
R.  v.WiN-    "  upon  oath,  is  clearly   bad;  and  there  is  no  inforcing  it,  taking 
SHIP  and     t€  it  even  for  granted,  that  the  juftices  have  an  original  jurifdidion 
*"at  the  fcflions.     By   thcfe  provifions  in  the  adt,  the  court  are  . 
•'  bound   virhatcver  opinion  they  might  form  upon   the  principal 
••  queftion    meant  to  be  fubmittcd  to  them,  **  whether  there  is 
'*  any  legal  authority  vcfted  in  the  magiftracy  of  this  country  tO' 
'»  make  an  order  for  the  relief  of  poor  perfons,  refufing  to  go  into  the- 
^^  parijh  poor  houfe.''      The   putting   of  people  into    the    v^orlc- 
"  houfe  does  not  impofe  upon  them  an  obligation  to  v^ork,  if  they 
*'  arc  not  qualified  for  labour.     Every  perfon  in  the  work-houfe  is 
••  not  obliged  to  work.     Suppofe  a  man  is  in  a  fever !  Were  the 
*^  mailer  or  keeper  of  the  work-houfe  to  cxaft  labour  from  fiicTi  a 
**  perfon,  he  would  be  indidlable  for  it :  and  I  have  had  feveral  in^ 
'^  didhnents  of  that  kind  before  me.     It  is  of  great  importance  to« 
*^  the  fyftenoof  the  poor  laws  to  have  this  point  fettled. 

''  Mr.  Wallace  then  mentioned  a  cafe  fimilar  to  the  prefent  from^ 
^  his  own  notes.  It  was  an  indidlment  tried  cor.  Batburjl^  J.  at  Car'^ 
*•  Itjle,  on  the  fummer  aflizes  1767.     The  cafe  was,  one  Jane  Carr\ 
*' having    been  delivered  of  two  baftard  children,   was   with  her 
'^  children  taken  into  the  poor-houfe  of  the  parifli  of  St.   Mary  iii 
**  Carlijle^  and  maintained  there  for  a  year  and  an  half:  when  upon 
^*  an  allowance  of  one  (hilling  a  week,  (he  agreed  with  the  parifh. 
^  officers  to  leave  the  poor-houfe  and  take  her  children  with  ber» 
*'  which  (he  did  accordingly.    After   fix  months  they  refufed  to 
*' continue  the  payment,  but  offered  to  take  her,  and  her  children* 
^^  again  into  ihe  foor-houfe.     This  flie  refufed  to  fubmitto  ;  but; 
**  offered   to  take  care  of  one  child  hcrfelf,    if  the  parifh  officers- 
*' would    take    care    of  the   other^      This    not    being    complied 
•*  with,    fhe    offered    to    take    fixpence    a   week    for  th«   main- 
*^'  tenance    of    herfelf   and    children  ^     but    the    parifli    officers^ 
**  perfifted  in   refufing  her  any  relief,  unlels  fhe   came  into   the* 
poor-houfe.     Upon  this  Ihe  applied  to  the  court  of  quarter  feft- 
fions  for  the  county  oi  Cumberland  ^  where  an  order  was  made 
'*  upon  the  churchwardens  and  overfeers  to  pay  her  one  ffailHas  a< 
**  week  towards  the  maintenance  of  herfelf  and  children  until  mvr 
•*  ther  order.     This  order  fhe  ferved  upon  the  defendant,  one  oF 
•*  the  overfeers,  and  demanded  payment  5   which   he  refufed,    but 
^*  offered  to  take  her  and  her  children  into  the  poor-houfe.     K.v^ 

'** overfeer  of  the  poot  of  St.  Mar^  in  CarlJjk. 

"  Batburfi^ 
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"  Batburji^  J.  thinking  it  a  matter  of  importance,  faid,  he  would      lySb. 
'•  mention  it  to  all  the  judges  without  any  cxpencc  to  the  parties.     ^^ — ^^— ^' 
**  His  report  of  the  opinion  of  the  judges,   which  he  made  in  the  r,  ^^  ^,j,^ 
**  enfuing  Michaelmas   Term,  was    in   thefe  words :   •*  That  they    ship  and 
*•  were  all  of  opinion,  upon  confidering  the  St.  of  9  G.  i.  that  the  G^^icwEtf. 
**  defendant  was  joftified  in  refufrng  the  woman  her  allowance." 

**  Lord  Mansfield.  I  have  fome  remote  memory  of  it ;  and  tha 
*•  inclination  of  my  opinion,  on  the  opening  of  the  queftion,  was 
«<  according  to  the  cafe.  His  Lordfhip  prefently  added,  that  thd 
"  note  was  certainly  authentic :  that  Gould,  J.  had  once  holdcn  the 
"  contrary,  but  that  the  bar  might  depend  upon  it,  that  all  the  ^ 
•*  judges  of  England^  who  had  been  confulted  at  Serjeant's- Inn ^  wera, 
"  of  the  opinion  ftated  in-  the  note." 


"  Pir  Curiantp. 


Judgment  for  the  defendants." 


Rex  V.  Inhabitants  of  BirmingHam*  ^mrdayi, 

.Feb.  IS. 

TWO  jufliccs  remove  Jane  Baker  and   her  three  x:hildren  The  legal 
from  the  parifh  of  Bridgnorth,  in  the  county  of  Salop,  to  the  import  of  a 
parifii  of  BirmingBam,  in  the  county  of  Warwick.     The  feflions  on  term?of  "^^^ 
appeal  confirm  the  order^  and  Aate  the  following  cafe  :  whkhappear, , 

Thomas  Baker,  the  pauper  Jane  Baker's  hu{band,.on  the    1 7th  J?  *  ^°^^^"- 
of  OSder,   being  unmarried,  and  having  nochild>  was  hired  in  the  ^thout  re' 
parifii  of  Birmingham,   by  "^obn  Jennings,  a  wood-fcrew  maker,  re-  gard  to  the 
lident  in  that  parifli,  for  a  year,,  'ygood  earn,  good  hire,''  to  work  ^^^'^S.'''* 
for  him^  and  no  other  mafler,  to  make  fcrews  at  fo  much  a  grofs  ;  iiandirngof 
and  this  was  all  that  paffcd  upon  the  hiring.     That  pcrfons  are  the  parties  or 
often  hired  at  Birmingham  under  the  terms  ^^good  earn,  good  hire  j'*  A^^riny  for 
the  meaning  of  which  is,  that  their  pay  is  to  depend   upon   their  the  year  to 
work.     Baker  had  no  wages*     He  was  to  have  what  he  got.     ^^  ^-^^^  ^^||)^ 
he  got  nothings,  he  was  to  have  nothing.     His  mader  had  no.  bu^  an^J^nipjled  li- 
finefs,    but  that  of  a  (crew-maker.     He  was  to  work  in  his  mafr  berty,/rom 
tcr's  fliop,^  and  do  no  other  work^    He  fervcd  a  year  under  the  hiring,  ^  p^fe,°to 

be  abi'ent» . 
wKen  the  fervant  pleafes,  btkt  not  to  work  f6r  any  other  mafler,  gives  a  feHlemeDt^  thou^  tKe  fervant  hai^.' 
rabiirmcd  liiinfelf  at  different  times  in  the  coarfe  of  the  year. 

aad^.. 
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^im4j  during  the  year,  romelimefilodged  inrith  his  mafler^  fomeiimes 
cin  acH}ther  Jioufe  in  the  pariH)  ^  aad%whcn  belodged  with  his  niaftect 
R.  z;.  Inha-   ^^  P**^  hiai  for  his  diet  ^nd  lodging*  He  fometimcs  abfcnted  himfelf^ 
BiTANTs  of    to  drink  or  play^  for  a  week  or  fortnight^  and  never  afked  his  maf- 
*^'^^^^*    ter's  leav«  for  fuch  abfedee^     His  maAer  on  his  return^  was  angrjr, 

and  checked  him  j  but  always  received  him  again.  During  fuch 
^bfence,  he  never  woike'd  for  his  mafter,  por  did  he,  nor  could  he, 
for  any  other  perfon.  He  took  the  fame  liberty  of  abfenting  him- 
-  felf,  as  other  perfons  in  the  fame  way.  The  mafler  had  often  found 
fault  with  him,  and  dked  him  to  work  ;  which  he  had  refufed  to 
do  5  faying'**,!  won't  work,  unlefs you  will  advance rae fomc  moneyt*' 
to  which  the  mafter;faid,  *^  it  would  be  worfb  for  him/'  MtOifirs 
do  ufually  advance  >money  to  perfons  hired  under  thofis  t^rms. 
Baker  had  faid  to  his  mafter,  that  he  could  not  compel  him  to 
work  ;  and  the  maftei;,  in  his  ahfence,  had  faid,  that  he  thought  he 
had  no  right  to  compel  him.  It  is  generally  underflood  in  £/r- 
mingham^  that  perfons  hired  to  work  in  (hops,  under  the  above 
terms,  may  occafionally  abfent  themfclves  ;  but  cannot  work  for 
any  other  mafter.  "Whether  the  mailer  could  or  could  not  prevent 
iBaker  from  abfenting  himfelf,  or  compel  him  to  work  did  not  ap- 
pear from  any  fads,  but  thole  above  dated.  He  was  hired  again 
under  the  fame  terms,  and  perfedled  his  fervice  in  the  fame  way. 

JVatlace,   Solicitor  General,  and  Plumer  j(hewed  caufe  in  fupport 

.of  thefe  orders  i    and  infifted,  that  no  queAion  could  poiUbJy  arifc 

Upon  the  feveral  abfences  ftated,  as  the  mafter  had  always  received 

the  pauper  again  :   that  therefore  no  queftion  remained^  but  upoa 

;the  terms  of  the  hiring ;  that  under  this  hiring,   he  was  to  fervc  for 

a  year,  and  his  induftry  was  to  be  the  liieafure  of  his  wages  :  that  ai 

to  the  latter  branci;!  of  it,  to  what  extent  lie  was  bound  to  apply  his  in- 

vduftry  in  the  fervice  of  that  maftet,  to  whofe  ufe  it  wafi  folely  to  he 

xonfined,  might  be  a  circudiftance  of  fbme  importance  to  the  parties 

but  was  idly  and  impertinently  flated  in  the  cafe  :   and  had  no  more 

to  do  with  the  general  queftion  refpefiing  the  fettlement,  than  the 

amount  of  his  earnings,  or  the  time  atvi^hrch  they  might  become 

payable  :  that  the  icntire  /uhftance  of  their  contract  therefore  being 

fio  more  than  that  thefervant'S  wages  (hbuld  bd  proportioned  to  his 

Jnduftry,  and  alfo,  that  this  throughout  the  year  fliould  continue 

to  be  the  mcafure  between  him  and  his  mafter,  it  was  a  compleat 

hiring,  and  every  way  effcttual  to  the  purpdfe  of  a  fettlenient.  That 

tfeis  v<^as  all  that  paftcd  ai  the  time,  ind'by  thit  only  could  the 

;  gCQ|itra(^  Ipe  explained.     ThJkt  the  opinipa.  pf  apprcheAfion.  of  the 

I  i'.par:tie« 


HAM. 


Hilary  Term  lo  Geo.  3. 

parties  \ffas  immaterial;  and  hadbc^rt  fo  adjudged  in  tlie  cafe  of  [r;] 
the  King  v.  the  Inhabitants  of  King's  Norton;  thkt  in  the  cafe  of 
[iJj.the  King  v.  the  Inhabitants  of  MacclesJieM,  which  would  pro-  r.^.  Inha. 
bably  becited  on  the  other  fide,  there  was  an  cxceptic^n  in  the  very  BtTANxsof 
terfns  of  the  original  con  trad  of  one  hour  in  every  day.  and  one  day  ^^^^^^^ 
in  every  week  \  fo  alfo  in  the  cafeibf  [ir]  tfie  King  i;.  the  Inhabitants 
ti  Buckland  Denham,  where  the  very  terms  of  the  contraift  contain- 
ing an  e5cceptioni  /.  e.  being  to  v^ovk  Shear f^ian's  hours  bnJy^  it  was 
adjudged,  as  was  the  former  cafe,  not  to  give  a  feJtleriient :  that 
^his  was  ^  mod  material  diilin^ion  between  the  forms  of  the  cod- 
trafl  in  theft'Cafes,  and  the  pTfcfcnt ;  Jh '  the  ferms  of  which  therfc 
could  b6  found  no  fuch  exception  :  ina.(hiS  beiti^  ib,  that  What 
was  then  faid  by  Lord  Mansfteld  was  concliiiive  upo'n  this  queftion  ; 
•*  Eut,  if  the  contradl  be  an  abfolute  contract  for  4  year,  the  not 
working  on  particular  days^  if  it  he  the  Cuftom  of  the  country  not  to 
work  on  thofe  days^  ought  not  to  hinder  the  gaining  of  a  fettlement : 
J}ecaufe  otherwife  no  fuch  ftrvvit  Could  gain,  a  .fettlement  where 
fuch  a  cudom  is  tftablKhed  :'''  recog()izing  the  dodlrine  iii  the  cafe 
of  [^  the  King  v.  the  Inhabitants  of  St.  jignes ;  where  the  court 
held,  that  if  t^ie  original  contract  were  an  abfolute  contraft  for  a 
year,  and  in  its  terms  contained  no  exception,  any  mode  of  fcrvice^ 
which  the  cuftom  of  lh6  cobnty  fhould  warrant,  would  give  a  fet- 
tlement:  aiid  that  this  ^as  precifely,  the  prefent  cafe :  that  if  the 
©bjcdion,  that  the  paujJcf  ^as'  ik  i6tM  fottjhi,  juris ^  were  admitteo, 
the  above  cafes  were  all  ill-'con(idered,  and  ought  not  td'have  ex- 
ifted.  • 

Dunning  and  Leycrjier,  in  fupport  of  the  rule  to  qua(h  thefe  or- 
ders, contended ;  that  the  true  queftion  was,  whether  the  pauper 
was  in  fuch  a  ftate  of  fervitude,  as  to  be  tinder  hiS  matter's  coi\- 
troul  ?  That  the  6bjedion  'went  not  to  the  mod^  in/which  the  fer- 
vice  vvas  performed,  but  to  the  terms,  truly  underftood,  under  which 
the  fervant  engaged  in  his  fcrvice  ;  not  lo  zny  fubfe que nt  licence  or 
difpenfation  ;  to  any  thing  in  the.  matter's  power,  to  which  he  might 
or  might  not  aflent;  but  to  ^n  antecedent  original  txception,  which 
threw  all  power  .out  of  his  hands,  beyond  that  of  preventing  the 
fervant  from  working  with    another  mealier:    that  whether  there 


a\  Tr.  15  and  14  G.  2.  1740.  Burr.  Settl.  Cafes,   15 2, 

^1  E.  31  G.  2.  1758.  Burr.  Settl.  Ca^es,  458.  *      .     '       - 

Vl  H.   12  G.  3.  1772.  Burr.  Settl.  Calcs  694. 

d\  Tr.  10  G,  3.  177b,  Burr,  bcttl.  Caics,  671. 
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a^lia.     iweflc  ffucfh  <ex:ccption€  in  t*hc  contraft  miift  be  colledcd  from  fhc 

'^ — ^-^  :^cnuine  import  .of  its  terms:  that  rtho£b  terms  were  local  tornUt 

p.  V.  i^HA.^^^^y  '^  ^  *ioderftood  in  the  feafe  in  -whioh  they  are  gcBcraUy  4^c- 

•iTAMTs  of  iceivcd.;   and  .confequenily  that  whatever  opened  or  illuftratcd  their 


FIRMING- 


rfneaAiqg  w,ereiCircumftaaces  as  ncceflary  to  be  fta<ed.,  as  it  is  necef- 
*^^*  jfary  to  judice  lo  nodecftaod^hc  meaning, of  partic?  to  a  contradl  ai 
■the  lime  at  which  ihcxontraft  is  made  :  that  in  the  cafe  of  King*$ 
JVorton,  the  judgment  went  upon  the  ground,  that  the  liberty  of 
she  fervant  to  abfcnt  hcrfclf  rcfted  only  in  her  own  apprehenfion 
and  underAanding :  hut  that  here  it  arifes  upon  the  very  terms  of 
^the  contra^  as  ,un4crftood  in  the  place^  an^  by  all  the  parties,  and 
^s  it  was  explained 'l>y.  their  pondu£t ;  and  that  for  thefe  rcafons  it 
liad  very  property  beeji  dated  by  the  court :  that  the  queftion  ihenc- 
Jore  was^  whether,  if  the  parties  had  uted  the  interpretation  of  the 
>erms,  inftead  of  the  .words  or  terms  themfelveSj  this  would  have 
been  fufficient  to  have  given  a  fettlement  ?  Now  the  interpreta* 
jion  is,  Jhatjhe  ferys^nt  may  abfc.nt  JbioxTcIf,  whenever  he  pleafes  ^ 
that  this  wassl!ber^fbrje  an  exception  in  the  contra  A  itfelf,  not  of 
jany  particular  time,  but  at  bis  option  at  all  times :  that  in  all  cafes^ 
where  a  liberty  of  abfence^  protefled  by  the  cuftom  of  the  country^ 
l?as^  under  a  general  hiring,  been  allowed  to  prevail,  the  times  of  ab- 
fence  have  been  fijced  by  fuch  cuftom,  and  not  lefr^  as  here^  uncer- 
t^iin  and  arbitrary  :  jtbat  had  the  ^reemenf  here  been,  as  in  the  cafe 
q{  Auckland' Denbam,f  to  wor]c  focb  hours  as  fcrew-niakers  ufually 
.work,  the  cafe  would  not  have  been  near  fo  ftrong :  the  obligation 
would  have  been  of  a  nature  more  definite  ;  it  would  have  been  re- 
jgulat^ed  by  the  cuftom  and  oat  dependent  upon  the  fervant's  will; 
^and  ndight  in  fuch  pafe  .hav^  !been  confiftent,  which  the  pre(ent  cafe 
.cannot  be^  with  the  tnaitim  r.efpedling  fetUements  laid  down  by 
JFilmQt^  y.  in  .the  cafe  of  [a]  the  ^ing  v.  the  Inhabitanta  of 
,BiJhop\s  Hatfield^  **  that  it  does  Dot  turn  upon  the  obligation  the 
,maftcr  is  under  ;   but,/i6^  obligation  tbejervant  is  under  to  Jerve.'* 

fVilleff  J.  faid,  there  was  fome  nicety  in  the  cafe  and  that  the 
,court  would  take  time  to  confider  of  it.  Lord  Mansfield  was 
^bfent. 

JVilles^  y  ,now^  on  thie  laft  day  of  the  term,  delivered  the  judg- 
imont  of  himfelf'and  the  two  other  judges.,  as  follows  : 


■iW        I    »^— ^pw^^^i 


£«]  H.^1  G.  «..i758.  Borr.  ^cttl.  Cafes,  439, 

If 
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If  the  hiiing  isfufficient,  there  is  no  doubt  of  the  fervice  ;  for  1780. 
though  the  fervant  was  abfent  at  different  tioies,  yet  he  was  always  "^ — ^ — ' 
received^  and  ferved  to  the  end  of  the  year.  As  to  the  hiring,  the  ^  v.Inha- 
cafe  confifts  of  five  points,  ift,  the  terms  of  the  contradt  on  the  bit  ants  ot 
hiring  itfelf.  2d,  the  fadts  found,  extrinfic  of  the  contradl,  by  the  ^^Rwiirc- 
quarter  feffions,  as  the  confequence  of  the  hiring.  3d,  the  appre- 
henfion  of  the  pauper.  4th^  the  apprehenfion  of  the  mader.  5th, 
the  general  appichenfion  of  people  at  Birmingham  on  fuch  a  hiring. 
The  three  laft  points  may  at  once  be  laid  out  of  the  cafe  :  for  the 
cafes  of  the  King  v.  King's  Norton^  St.  Jgnes^  and  Buckland  Den^ 
bam,  arc  folemn  decifions,  that  they  cannot  vary  the  contradt  or 
alter  the  conftrudlion  of  it.  In  the  King  v.  Krng's  Norton,  it  is 
exprefsly  determined  that  the  pauper's  apprehenfion  is  immaterial : 
if  fo,  the  matter's  muft  be  fo  likewife.  Where  the  particular  terms 
of  the  contradt  or  hiring  do  not  appear,  the  apprehenfion  and  un- 
derftanding  of  the  parties  maybe  material,  to  enable  the  jufiices  to 
fay  what  the  contradt  was :  but  where  that  contradt,  which  is  a  fad, 
is  fettled  and  found,  the  law  muft  pronounce,  upon  the  words  of 
the  contradt  it  felf,  what  is  the  legal  import  of  it,  without  regard  to 
what  the  parties  or  the  country  underjiand^  lo  be  the  import.  A  dif* 
tindtion  is  fettled  between  cafes,  where  there  is  an  exprefs  excep- 
tion iD  terms  in  the  original  hiring;  and  an  exception  made  by  the 
cuftom  of  the  country  or  nature  of  the  fervice  i  and  the  lad  dated 
circumdances  are  exprefsly  determined  in  St.  ylgnes  and  Buckland 
Denbam,  not  to  prevent  the  party  from  gaining  a  fettlement.  I 
will  next  confider  what  are  the  fadts  found  by  the  quarter  fefijons, 
extrinfic  of  the  contradt,  as  the  confequence  of  the  contradt.  The 
pauper  had  no  wages  :  he  was  to  have  what  he  got ;  if  he  got  no- 
thing, he  was  to  have  nothing;  and  he  was  to  work  in  his  mader's 
(hop  and  do  no  other  work.  All  this  is  the  confequence  of  the 
contradt  and  the  natural  inference  from  it.  He,  who  works  by  the 
piece,  is  to  have  no  dipulated  wages  :  if  he  do  no  work,  there  is 
nothing  to  compute  wages  upon  :  and  a  man  who  hires  bimfelf  to 
do  one  fort  of  work  only,  is  not  compellable  to  do  any  other  work. 
Whether  a  fervant  is  to  have  any  wages  or  none,  what  thofe  wages 
are  to  be,  and  how  computed,  is  perfedtly  immaterial  on  the  quef* 
tion  of  a  hiring  for  a  year.  So  the  pauper's  not  being  obliged  to 
do  any  other  work,  is  no  objedtion  to  the  hiring.  In  the  King  v. 
St.  Agnes,  xh^  hiring  was  particularly  to  work  at  damps  for  ma- 
n\]fadturing  tin  ;  and  the  pauper  worked  at  the  damps  daily  except 
Sundays  and  Holidays,  according  to  the  cudom  of  tinners,  and  he 
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lyHo.     was  held  to  gain  a  iettletn^nt.     This  brings  the  cafe  to  ibc  queftion 
* — V — '    of  what  w^re   the  terms  of  the  original  hiring?  They  are  to  work 
R  r  Ink  A-  ^^^  ^^^  mailer  for  a  year,   in  making  icrew.s  at   fo  macb  a  groisi 
Bi  I  ANTS  of  and  not  to  work  for  any  other  mailer  during  that  time^     This   is 
BiRMJKG.    the  whole  of  the  contrad^  and  it  feeais  tome  impoflibJcto  put 
any     other     rcafonablc     conftru(Slion    on   it^      The     words    arc, 
**  pauper  hires  himielf  to  work  for  jfobn  yennings  for  a  yeai^  good 
earn,,  good  hire,  to  work  for  him  and  no  other  mailer^  to  make 
fcrews  at  fo  much   a  grofs."     If  a  man  hir£  himfelf  to  ji.  /or  a 
year  to  work  for  him,  he  hires  himfelf  to  work  for  him  for  a  year. 
The  different  difpofition  of  the  words  makes  no  difference  in  the 
fenie.     The  time  then  for  wiiich  the  coatrad:  is  made  is  fixed.  It  is 
for  a  year  ;  the  refl  of  the  contract  relates  only  to  the  wages,  which 
the  pauper  was  to  receive.     The  terms  **  good  cam  and  good  .hire,*' 
are  flated  to  mean  nothing  more :  in  truth  in  this  contradt  they 
are  nugatory  :  for  by  the  exprefs  terms  of  it  the  pauper  was  to  have 
fo  much  a  grofs  for  all  the  icrews  he  made;  confequently  the  more 
he  made,  the  more  money  he  was  to  have.     But  if  the  court  wanted 
to  be  informed  ^hat  is  the  meaning  of  thofe  words,   the  qxiartec 
feflions  have  fou'nd  that  they  mean  that^  and  no  more.     Therefore 
whether  they  are  rejedted  as  meaning  nothing  more  than  what  is  ex- 
prefsly  flated  in  the  contra^  befides^  or  whether  that,  which  is  found 
to  he  the  true  ienfe  and  meaning  of  them,  he  iaferted  in  their  place^ 
the  central  is  flill  to  work  for  a  year,  and  the  quantum  of  the  pay 
ihall  depend  on  the  quantum  of  the  work.     Where  is  the  exceptioa 
in  the  terms  of  the  original  hiring  ?   there  is  none.     The  excq^tion 
arifes  from  what  is  afterwards  dated  1:0  be  the  general  anderuand- 
ing  in  confcquence  of  fuch  hiririgsr  but  it  is  fettled,  that  a  cufLom 
or  general  underflanding  on  the  fubjedt  will  not  alter  ^he  cafe,  ,pfo* 
vided  the  original  hiriiig,  in  the  terms  of  it  be  for  a  year.     In  the 
King  'z;.  Buckland  Denham  the  hiring  was  not  for  a  year;  hat  to 
work  Shearman*^  hours  only,  and  that  he  fhould  be  at  his  own  li* 
berty  at  all  other  times :  fo  there  was  aa  exception  in  the  original 
contract,  of  Sundays  and  other  times ;  which  A/ion,  J.   takes  no- 
tice of  as  diflinguiming  that  cafe  from  the  cafe  of  St.  jignes.     The 
contraift  or  hiring  in  this  cafe  in  my  apprehenfion  is  not  to  be  dif- 
tinguiOied  from  that  in  the  cafe  df  Kings  Norton.     There  the  pau- 
per hired  herfelf  for  a  year  to  fpin  yarn  at  j8  1/.  per  flone,  and  was 
to  provide  herfelf  with    vidluals    and    lodging :  here  the  pauper 
hired  himfelf  for  a  year  to  make  fcrews  at  fo  much  a  grofs :  in 
each  cafe  the  pauper  .hired  himfelf  for  a  year :  but  in  neither  cafe 
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was  he  bound,  by  operation  of  law  on  the  contraft,  to  fcrve  every  1780. 
day  in  the  year.  In  the  cafe  of  King^s  Norton,  the  woman  could  ' — ^ — ' 
not  be  conpipclkd  to  fpin  on  a  Sunday ^  and  yet  fhc  gained  a  fettle-  r,^.  Ikha- 
nKnt :  but,  if  the  Sunday  had  been  excepted  in  the  original  con-  bitawts  ot 
tra6l,  (he  could  not  have  gained  a  fettlcment.  The  reafon  and  ^»^*«>*^^- 
diftin€lion  is  this:  the  a<5l  of  parliament  has  faid,  the  hiring  fhall 
be  for  a  year,  /.  e.  for  an  entire  year;  and  that  requifiti<an  muft 
therefore  be  complied  with :  but,  when  complied  with,  it  is  to  be 
expounded  and  retrained  by  the  general  law  of  the  land,  as  to  the 
manner  in  which  it  is  to  be  executed  ;  and  a  fervice  on  every  day 
but  Sunday^  is  in  point  of  law  a  fervice  for  the  whole  year.  It  was 
faid  by  Mr.  Dunning^  that  in  the  cafe  o(  King's  No^ton^  if  the  wo- 
man did  not  fpin,  (he  might  be  compelled  by  a  juftice  ;  fo  I  fay 
here,  if  the  man  did  not  make  fcrews.  This  in  both  cafes  de- 
pends upon  the  terms  of  the  hiring,  which  I  have  already  endea- 
voured to  (hew  was  a  hiring  for  a  year  in  each  cafe.  It  was  faid, 
this  was  like  the  cafe  of  a  contrail  not  to  marry  any  other  perfon  ; 
which  is  void.  But  the  cafes  are  not  at  all  appofite.  To  make 
them  like,  you  muft  fuppofe  the  contrail  of  marriage  to  be, 
to  marry  one  and  not  any  other  perfon;  and  that  contradl  would 
be  good :  fo  here  the  contradt  to  work  for  Jennings  and  for  no 
other  perfon,  is  good  and  binding.  Mr.  Leycejter  relied  much  on 
what  is  faid  in  the  cafe  of  Macclesjield  and  Buckland  Denham^  by 
Wilwot,  J.  in  the  firft  cafe,  and  AJion^  J.  in  the  other:  viz.  that  the 
fervant  muft  be  under  the  controul  of  his  matter  during  the  whole 
year*  This  general  expreflion,  like  moft  others,  when  ufed  as  aa 
univerfal  propofition  by  itfelf,  tends  only  to  confound  and  miflead  : 
when  applied  to  the  fubjedt  matter,  it  is  plain  and  intelligible.  It 
means  only  that  the  contrail  (hall  be  for  the  whole  year,  and  that 
the  mafter  by  virtue  of  that  contrail  (hall  be  fubjeft  to  the  general 
law  of  the  land  or  particular  cuftom  of  ihe  place,  and,  fubjedl  to  this, 
(hall  have  a  pt>wer  tocompel  the  fervant  to  work  throughout  the  year: 
but  JO  xhc  c^ff^.oi  Ms^cUsfield  ^ndi  BucJUand  Denbam  there  was  no  one 
ds^  ID  the^ear,  daring  the  whple  of  whiph  the  mafter,  by  the  terms  of 
the  contrail,  could  compel  the  fervant  to  work  ;  and  the  engage- 
ment was  for  a  certain  number  of  hours  in  each  day  only.  If  the 
exprefliAn  were  to  be  underilood  in  as  general  a  fenfe  as  may  be 
j;uit  upoa  it,  ^  ban^diuraftsaan  could  never  gain  a  fettLexi;ient  at  all : 
for  liowever .^ocral  ibe.^iri^g  niay  be,  he  cannot  be  compelled  to 
work  oil  a  Stindfy  cr.ai  w)rea(oaab)e  hours^ft^e  night;  and  con* 
fcquently  in  one  fcnfe  not  under  the  controurof  the  mafter  through- 
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out  the  whole  year.  Upon  the  whole  I  think  there  is  an  exprels 
hiring  for  a  year  in  this  cafe  :  that  whatever  from  the  cuftom  of  the 
country  or  nature  of  the  fervice  may  conftitute  afufficient  per- 
formance of  that  contrafty  makes  no  difference  on  the  queftion^ 
whether  the  party  gains  a  fettlement.  That  the  principle  of  the 
cafe  of  King's  Norton  governs  the  prefent  cafe :  and  nice  diftinc- 
tions,  even  if  they  could  be  made,  ought  not  to  prevaili  efpeciaUy 
in  a  cafe  which  probably  will  affedt  the  fettlements  of  mofl;  of  the 
manufacturers  in  England ;  and  which  would  operate  again  ft  what 
has  been,  for  a  great  many  years  pad,  the  rule  and  leaning  of  this 
court,  viz..  to  fupport  and  not  deflroy  fettlements.^ 


Per  curiam^ 


Rule  difcharged  and 
jorders  affirmed^ 
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1780. 


Wednefday, 
Apr.  19. 


Appointment 
of  Separate 
ovcrfecrs  for 
the  fub-divi- 


Rex  V.  Inhabitants  of  Uttoxeter. 

TW  O  jufticcs  nominated  and  appointed  ^obn  Ward^  Stephen 
Wilcox^  Cooper^  and  Edward  Cope^  ovcrfcers  of  the  poor  of 
the  townihip  of  TJttooceter^  in  the  county  of  Stafford-,  and  by  ano- 
ther order  appointed  James  Stubbs,  and  William  Ford^  overfecrs  of 
fionsof  a  pa-  the  poor  of  the  vill  of  Creigbton  and  Stramjhalh,  in  the  fame  county  : 
n(h cannot  be  ^^^  ^jf^  jjy  another  order  appointed  John  Finnemore  and  yobn 
un?d&  the  fad  Goodrich^  overfeers  of  the  poor  of  the  town&ip  of  Crakemarjh  io 
is  cxprcfsly      thc  famc  county»     Two  juftices  alfo  appointed  "  and  — - 

[hepliift*'     — ,  overfecrs  of  thc  poor  of  the  townfliip  oi  Loxley^  in  thc  feme 

could  not 

oiherwife  receive  the  benefit  of  the  St.  43  Eliz.  c.  5. 

county^ 
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county^     The   feflions^  on  appeal   by  the  inhabitants   of  the  faid      1780. 
townlhip  oi  Uitoxeter^  donfinn  all  thcfc  appointments^  andftatc  the     ' — v — ' 
following  cafe :  r.  ^.  i^ha. 

That  the  pariih  of  Uitoxeter  is  five  miles  in  length,  and  five  in  bitants  of 
breadth,  and  contains  the  town(hips  of  Uttoxeter^  Crakemarjh^  Uttoxe- 
Creigbton^  Stramjhall  and  Loxley.  The  town  of  UitcxJier  is  a 
large  market  town,  much  burthened  with  poor.  The  townftiips 
of  Crakemarjhf  Crcigbton^  StramJJoall  and  Loxhy^  are  in  general  di- 
vided into  confiderable  farms.  The  faid  townfhips  were  and  are  one 
entire  pariOi  i  and  did  till  the  year  1730,^  jointly  relieve  and  maia- 
tain  the  poor  in  and  throughout  the  pariQi.  It  appears  by  the 
veftry  book  of  the  faid  pariih,  that  from  the  year  1643,  to  the  year 
1703,  overfeers  have  been  eleded  for  the  faid  rcfpeftive  townftiips 
in  the  following  manner,  viz.  Two  overfeers  of  the  poor  for  the 
town  of  TJttoxeter  \  one  for  Loxky  ;  one  for  Crakemarjh^  Creighton^- 
and  Stramjhall  '^  one  for  the  Woodlands.  The  Woodlands  is  part  of 
the  townfliip  of  TJttoxeter.  It  docs  not  appear  from  the  veftry 
book,  or  other  evidence,  that,  from  the  year  1703  to  1727,  any 
overfeers  were  elected  for  the  faid  townfliips,  but  two  overfeers  were 
elected  for  the  faid  parifh :  and,  during  that  time,  churchwardens 
were  eleded  for  the  faid  parifh,  and  fidcfmen  for  the  faid  townfhips. 
On  the  loth  oi  November,  1730,  in  purfuance  of  a  mandamus  from 
the  court  of  King's  Bench,  an  affefTment  for  the  relief  and  maia- 
tenance  of  the  poor  of  the  faid  pari(h  of  Uttoxeter,  upon  all  the  in- 
habitants and  occupiers  of  land  within  the  faid  parifh,  was  duly 
figned  by  two  juftices  of  the  peace.  In  Trinity  Term,  in  the  5th 
and  6th  years  of  the  reign  of  King  George  the  2d,  and  in  the  year^ 
1731,  a  mandamus  ifTued  from  the  court  of  King's  Bench  to  the 
juftices  of  the  county  of  Stafford,  reciting,  that  there  were  divers 
houfeholders  within  the  faid  pari(h  of  TJttoxeter^  able  to  contribute 
to  the  relief  of  the  poor  of  the  faid  parifli,  and  that  there  were  no 
overfeers  of  the  poor  of  the  faid  parish  appointed  to  make  rates  on  all 
and  every  the  inhabitants  and  occupiers  of  lands,  houfes,  and  other 
things  rateable  within  the  faid  parifh,  for  the  relief  of  the  poor  of 
the  iaid  pariCh ;  and  ordering  the  faid  juflices  to  appoint  two  or 
more  overfeers  of  the  poor  for  the  faid  parifli  of  TJttoxeter.  In  pur* 
fuance  of  the  faid  mandamus^  on  the  30th  day  of  July  following, 
two  juftices  of  the  peace  for  the  county  of  Stafford,  appointed  two 
overfeers  of  the  poor  for  the  faid  parifli  of  TJttoxeter.  At  the  ge- 
neral quarter  fcflions  for  the  county  of  Stafford^  held  on  the  5th 
day  of  QSober^  in  the  6th  year  of  the  reign  of  King  George  the  2d, 
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and  in  the  year  1731,  the  inhabitants  of  the  vills  of  Crakemarjh, 
Creigbforr,  ^nd  Sf ram/ball,  appealed  againft  an  affcfTment,  made  on 
R.t;.  Inha.  ^^^  ^^^^  day  of  Augufi  preceding,  for  the  maintenance  of  the  poor 
BiTANTsof  of  theparifhof  Uttoxeter^  and  on  full  hearing  of  counfcl,  and  con- 
^"*r^^"  fideratlon  of  the  evidence  given  as  well  for  the  faid  vills  as  for  the 
tovc^nfhip  of  Vttoxeter^  the  court  was  of  opinion,  that  the  inhabitants 
of  the  faid  vills  of  Crakemarjh^  Creigbton^  and  Strani/haU,  (for  which 
vills  ovcrfeers'of  the  poor  were  duly  and  in  due  time  appointed, 
and  poors  rates  duly  made  and  allowed,  before  the  making  of  the  faid 
a[fleffmcnt  or  rate  appealed  again  ft)  ought,  to  maintain  and  accord- 
ingly did  order  that  they  (hould  maintain,  the'rown  poor,  dirtindly 
and  fcparatcly  from  the  other  purts  of  the  faid  parifti  nf  XJttoxeter ; 
and  the  court  did  further  order  that  fuch  paft  of  the  faid  aflcflVnent 
or  rate  appealed  againd,  as  charged  the  inhabitants  of  the  faid  vills 
of  Orakemarjhj  Creigkton,  and  St  ram/hall,  for  or  towafds  the  main- 
tenance of  the  poor  of  the  faid  parifh  of  XJttoxeter^  in  rcfptft  of  what 
they  bold  of  occupy  within  the  faid  vills,  (hauld  be  qtrafhed  and 
difcharged ;  and  the  fame  was  accordingly  by  the  court  auaflted 
and  difcharged.  The  faid  order,  in  Michaelmas  Term  forlowing 
was  removed  By  certiorari  into  the  court  of  King's  Bench,  and  the 
court  of  King's  Bench  in  Michaelmas  Term,  in  the  6th  year  of  the 
reign  of  King  George  the  2d,  ordered,  that  the  order  of  feflions,  as 
to  fuch  part  of  it  as  orders  that  the  inhabitants  of  the  vills  of  Crake* 
marjhj  Creigbton  and  StrdmJhalU  int  the  parifli  of  XJttoxeter^  (hall 
maintain  their  own  poor  diftindtly  and  feparately  from  the  other 
part  of  the  fa^rd  parifh  of  XJttoxeter^  be  quafhcd  for  the  infufficiency 
thereof :  and  as  to  the  other  part  of  the  faid  order,  for  the  quafhing 
and  di (charging  fuch  part  of  a  certairt  afTcflmeftt  ot  rate  made  for 
the  maintenance  of  the  poor  of  the  faid  parifh  of  XJttoxiter^  as 
charges  the  inhabitants  of  the  faid  vills  of  Crakemarjh^  Creigbton^ 
and  Stramjhall,  towards  the  maintenance  of  the  poor  of  the  faid 
parifh  of  XJttoxeter^  m  refpeft  of  what  they  hold  within  the  faid 
vills,  be  affirmed.  In  Michaelmas  Tefm,  in  the  7th  year  of  fh^ 
teign  of  King  George  the  2d,  and  in  the  year  1733,  a  mandnmas 
ifTued  from  the  court  of  King's  Bench,  to  the  jaflices  of  the  county 
of  Stafford^  reciting  that  there  were  divers  houfeholdcrs  within 
the  fuid  parifh  of  XJttoxeter  able  to  contribute  to  the  relief  of  the  poor 
of  the  faid  parifh  ;  and  that  there  were  no  overfcers  of  the  poor  of 
the  faid  parifh,  appointed  to  make  rates  on  all  and  every  the  .inha- 
bitants and  occopicrs  of  lands,  houfcs,  and  other  things  rateable 
within  (he  faid  parifli  for  the  relief  of  the  poor  of  the  faid  pari(h  ; 
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an*  ordering  the  Xaid  }u  ft  ices  tp  appoiat  two  or  more  overfeers  of      ly^Q. 
the  poor  for  the  faid   parifli   of  Uttoxeter.     On  the   15th  day  of    '^ — v— -• 
jitrilin  the  year  1734,  two  overfeers  were  appointed  for  the  vill  r.  ^.  j^ha- 
or  Crakemarjh^  two  other  overfeers  for  the  vill  of  Crdghton,  two  BixANTsof 
other  overfeers  for  the  vill  of  Stramjl^afl^   two  other  overfeers  for  the     ^""f  ^" 
townfhip  of  Uftoxeter^  and  two  other  overfeers  for  the  vill  of  Lox/ey, 
by  five  feparate  appointments ;  each  appointment  figned  by  the  fan^ 
twp  jullices  of  the  peace  for  the  county  of  Stafford.    On  the  27th  day 
of  iiflcry  fpllowing,  a  certiorari  iflTiied  to  remove  the  faid  five  appoint- 
ments into  the  court  of  King's  Bench,  which  were  accordingly  re- 
moved i  and  on  Saturday  next  after  the  morrow  of  the  Holy  Trinity^ 
in  the  faid  year  1734,  the  faid  five  appointments  were  affirmed  by  the 
court  of  King's  Bench.     Since  the  year   1734,  overfeers  have  been 
ieparately  appointed  for  each  of  the  faid   townfhips^   and  the  poor 
of  the  faid  townfliips  have  been  feparately  maintained. 

W€tllace^  Solicitor  General,  Dunning^  and  Leycejler^  (hewed  caufc 
in  fupport  of  thefe  appointments ;  and  contended,  that  it  was  not 
neceflary  to  (hew  by  argumentj  that  there  was  an  inability  in  this  ^ 
pari(h  to  receive  the  benefit  of  St.  43  Eliz.  c.  2. ;  as  it  was  ftated,  as 
it  appeared  from  the  cafe  itfelf,  that  they  had  not  received  the  bene- 
fit of  it :  that,  though  by  that  adt  no  more  than  four  overfeers  could 
have  been  appointed,  yet  from  the  year  1643  to  1703,  there  never 
were  lefs  than  five  appointed  in  this  pari(h;  and  that  as  twenty 
years  of  this  period  were  antecedent  to  the  St.  13  &  14  Car.  2.  it 
was  evident  from  this  irregularity  at  that  time,  that  they  could  not 
have  the  benefit  of  the  a£t  of  Eliz.  i  and  that  this  was  therefore  pro- 
bably one  of  the  many  cafes,  that  produced  the  adl  of  Car.  2. :  that 
the  court  would  alfo  fee  flrong  reafons,  before  they  were  induced 
to  interjDofe  and  overturn  a  pradtice  that  had  prevailed  ever  fince  the 
year  J 734,  efpecially  when  fortified  by  fuch  an  ufagc  as  is  ftated 
before  the  a<^  of  Car.  a. 

Buller,  J.  But  (hould  not  the  cafe  have  exprefsly  found,  that  the 
ip2inQ[i  could  not  receive  the  benefit  of  the  St.  of  Eliz.  ? 

Dunning.  If  that  fadt  is  to  be  collc(fted  from  the  circumftances 
ftated,  if  it  arifcs  by  inference  from  the  finding,  it  need  not  be  di* 
redlly  and  in  terms  exprefTed  :  that  it  was  a  maxim  to  prefumc  every 
thing  in  favour  of  d^r^^T J,  though  as  to  convidioas,  thr  rule  was 
otherwife  :  that  in  thefe  laft,  unlcfs  enough  was  ftated  to  prove 
them  right,  the  court  takes  them  to  be  wrong;  but  that  in  orders^ 
unlefs  enough  is  (tated  to  prove  them  wrong,  the  court  will  pre- 
fume  that  they  arc  right :  that,  from  all  the  fadts  ftated,  the  clear 
refult  in  the  minds  ot  the  juftices  muft  have  been,  that  this  pari(b 
could  not  have  the  benefit  of  the  one  itatute  without  the  aid  of  the 
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i78o,      other :   it  may  be  faid  indeed  here,  that  the  diftriSs  of  the   panfti 
' — ^ — '     arc  not  now  as  they  were  anticntly ;  but  dill  the  only  qucftion  is ; 
R.  V.  Inha-  if  ^l^^y  ^^^  altogether  of  fuch  a  nature  and  extent,  as  proves  their  in- 
BITANT8  of    ability  unaffifted,  of  reaping  the  benefit  of  the  St.  43  Eliz. ;  and  then, 
Uttoxe-     ^5  trade  and  population  fluduate,  the  difcrction  of  the  magiftratc  is 
to  vary  their  limits.     That  the  cafe  of  [a]  the  King  v.  the  jufticcs 
of  Middlefext  and  of  [^]  Peart  and  another  v,  Wejlgarth  and  ano- 
ther, which  would  be  relied  upon  on  the  other  fide,   were  totally 
different  from  the  prefent :    that  in  the  firft,  the  appointment  of 
overfeers  and  alfo  the  rate  had  been  uniformly  joint,  and  for   the 
whole  parifh,  down  to  the  very  time  of  the  queflion  being  moved  ; 
and  in  the  other,  down  to  the  year  1723  :    that  it  was  evident  there- 
fore,   that  thefe  parifhes  mufl  have  had  the  benefit  of  St.  43  Eliz.  : 
that  there  was  no  argument  to  oppofe  to  this  in  the  firfl;  cafe  ;  and 
only  a  modern  praflice  in  the  la(i  :  but  that  the  prefent  cafe  came 
within  the  very  terms  of  the  refolution  in  the  King  v.  the  juftices 
of  MiddUfex\   which   were,   that  the  St.  13  &  14  Car.  2.  applied 
only  to  parilhes,   in  which,  at  the  time  of  pajjing  that  aSt^    the  be- 
nefit of  St.  43  Eliz.  could  not  be  had  :  which  was,  upon  the  fadl 
found,    evidently  the  cafe  of  the'  parifh  of  Uttoxetcr.     That  the 
mandamus  of  1733  had  probably  not  been  oppofed  :   that  no  return 
to  it  is  flated  :  and  that  on  the  contrary  foon  afterwards  four  fepa- 
rate  appointments  appear  to  have  been  made  and  confirmed  in  this 
court.     That  the  determination  of  this  very  cafe,  as  flated  in  173 if 
was  decifive  j  \c^  as  that  part  of  the  order  of  feffions,  which  quafhed 
the  afTefTment  of  the  viiJs  for  the  maintenance  of  the  poor  of  the 
parifb,  was  affirmed :  and,  though  it  was  alfo  true,  that  that  part  of 
the  order,  which  directed,  that  the  vilh  (hould  maintain  their  poor 
diftindlly  and  feparately  from  iht  parijh^  was  quafhed,  yet  that  the 
court  in  doing  this  went  upon  a  mere  defe£t  of  form  in  the  order, 
it  not  appearing  from  thence  whether  the  feflions  intended  to  appoint 
overfeers  over  the  three  vills  jointly^  or  over  each  feparately  :    and 
that  it  had  been  the  flrong  inclination  of  one  of  the  court,  Lee,  J. 
[J]  to  have  affirmed  the  order  generally. 
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H.  5  G.  3.  1765.   3  Burr.  1610. 
c\  M.  6  G.  3.  1732.  2  Barnardift.  198. 
,y]  Tr,  5  G,  2.  1732,     2  BarnardilU  170.  v.  i  SefT.  Caf.  163.  $•  C. 


Bcarcroft^ 
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Beanrofe  In  fupport  of  the  rule  to  quafli  thcfc  appointments  in-      1780. 
fiftcdi   that  the  cafe  of  Pfart  v.  Wejigartb  concluded  upon  the    ^-^\^*^ 
queftion;   it  having  been  there  adjudged,  that,  unlcfs  inability  to  r.  <i,.  ik„^. 
receive  the  benefit  of  the  St,  43  Elias.  is  exprefsly  dated,  the  court  BixANTsof 
will  take  it  to  be  otherwife  :  th^t  th^rc,  in  the  pariOi  of  Stanhope,    ^'^^^^^' 
it  was  alfo  in  itfclf  wiuch  mori?  probabU,   that  they  could  i^oi 
have    the  benefit   of  the    ad:;    the  extent  of  that  pariQi  being  4|| 

20  miles  in  length  and  8  in  breacjth,  and  this  only  5  in  each  j 
and  there  the  court  difrcgarded  a  cuftom  of,  forty  years.  That  a$ 
to  the  feparate  appointment  confirmed  by  this  court  in  1734,  the 
quellion  was  never  before  the  courts  for  upon  ftarching  the  office 
it  appears  that  the  order  was  filed  the  day  after  the  certiorari  was 
moved,   and  that  no  adverfc  proceedings  were  bad. 

Lord  Mansfield,  without  hearing  the  other  counfel. 

The  cafe  of  Peart  and  Wejigartb  decides  the  queftion.  The  in- 
ability to  receive  the  benefit  of  the  a£l  mud  appear.  In  this  cafe, 
though  there  were  feparate  overfeers  from  1643  ^^  ^7^3»  y^tall  the 
tQwn(hips  during  that  period  jointly  relieved  the  poor :  and  the  cafe 
cited  (hewSt  that  an  acquiefcence  for  forty  years  will  not  alter 
the  law.  The  confirmation  of  the  feparate  appointments  in  1734 
is  alfo  (hewn  to  be  no  authority  :  the  queftion  does  not  appear  to 
have  been  raifed  :  but  Peart  v.  Wejigartb  is  a  diredt  authority ; 
and  the  point  was  then  very  well  confidered  :  and  there  the  court 
thought,  that  the  policy  of  the  St.  in  the  time  of  Car.  2.  was  a  mif* 
taken  one;  \a\  that  it  proceeded  upon  a  wrong  principle^  and  that  % 

it  was  much  better,  for  the  purpofe  of  maintaining  the  poor,  to  en- 
large the  diftrids  than  to  narrow  them. 

Jijion,  Wilies  and  AJhburJi,  Juftices,  concurring. 

Rule  abfolute  and  Order  of  feflions,  confirming 
thefe  appointments,  quaihed. 


\d\  And  yet  a  fimilar  policy  fceras  to  have  guided  the  deliberations  of  the  court  at  that  time 
in  conflrutng  this  aft,  with  refpeft  to  its  generality  arid  extent ;  for  it  was  not  adjudged  till 
1712.  H.  II  Ann.  that  it  included  other  counties  than  thofe  enumerated.  Dotting  v.  Stoc^* 
laa^'in  com.  Somerfit,  Falty  98.  Fortt/cue.  219.  2  Salk.  486.  in  marg.  S.  C.  Indeed  Hale  Ch.  J. 
was  ftrongly  inclined  to  a  different  opinion,  as  the  Ixioks  are  agreed  ;  though  this,  as  appears 
from  Fretm.  41 2.  was  not  made  a  part  of  the  judgment  of  the  court,  as  it  is  itated  to  have  been 
in  2  Leif.  142.  S.  C.  Sktllington  1;.  Norton^  Tr.  27  Car,  2.  But  the  true  principlcof  the  judg- 
ment, as  appears  from  Freem,,  was  precifely  that  laid  down  by  the  court  in  the  prefent  cafe'; 
•*  that,  though  it  w^  found  to  be  a  large parijh,  ret  it  nvas  not  found  to  befo  big  that,  by  reafon 
of  the  largenefs- thereof,  tbey  could  not  reap  the  benefit  of  the  adl  of  43  Eliz.  according  to  the 
'words  of  thtJlatuU. 

And  h  kte  as  in  Tr*  15  G.  3.  1773-  the  principle  of  this  cafe,  together  wi^  the  authority 
of  that  of  Ptart  v.  Wejigartb,  were  recognized  in  the  cafe  of  ^^ 

N  Rex 
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lySo. 


Rex  V.  Inhabitants  of  Beeding*   otherwife  Seal. 

««  '  I  ^  H  E  feflions  for  the  county  of  Sufex,  upon  the  appeal  of 
•'  JL  George  Boughey^  Efq;  quafh  a  rate  duly  allowed  for  the 
^*  relief  of  the  poor  of  the  faid  parifti,  and  ftatethe  following  cafe; 

**  That  the  parifli  of  Beeding^  otherwife  Seal^  is  a  large  and  *x- 
«*  tenfive  parifh,  part  of  which  faid  parifti  is  called  the  tything  of 
**  Bewbujh :  and  that  the  faid  tything  is  20  miles  from  the  church 
"  of  the  feid  parifh  of  Beeding  otherwife  Seal,  and  that  it  cannot 
**  reap  the  benefit  of  the  aSl  of  parliament  of  the  43^  of  Eliz.  nvitb^ 
•*  out  inconvenience  :  and  that  the  faid  tything  was  rated  generally  to 
•'  the  poor  of  the  faid  pariQi  of  Beeding  otherwife  Seal,  at  large  and 
**  not  as  a  feparate  tything,  till  the  year  1758  ;  when  upon  the  ap- 
**  peal  oi  Francis  Smarts  gent,  an  order  of  feflions  was  made  in  the 
*'  words  following:  **  It  is  ordered  by  this  court,  all  parties  con- 
*'  fcnting,  that  the  faid  poor  rate  be  quaflied,  as  to  the  inhabitants 
**  of  the  tything  of  Bewbujh^  within  the  faid  pariib ;  the  faid  srp- 
^*  pellant  Francis  Smarts  hereby  undertaking,  to  pay  the  charch- 
**  wardens  and  ovcrfeers  of  the  poor  of  the  other  part  of  the  faid 
*' parilh  of  iJ^^^/V;^  otherwife  Seal,  all  charges  and  expences  they 
"  have  been  at  in  regard  to  the  maintenance  and  other  expences  of  the 

poor  cf  the  faid  tything  of  Beivbu/h,  after  a  dedudlion  of  what  the 


penalty 

•'  laid  inhabitants  of  Seeding  to  fave  harmlefs  and  keep  indemnified 
**  from  time  to  time,  and  at  all  times  hereafter,  the  parifhioners 
**  $nd  other  inhabitants  of  the  faid  parilh  o^  Beeding  (except  the 
*'  faid  tything). from  all  charges  and  expences,  that  may  happen  to 
"  them   in  regard  to  the   poor  of  that  part  of  the   faid   parifli   of 


pa  run  ot  Heeding^ 
*'  Bcwbu/I:,  towards  the  relief  of  the  poor  of  the  other  part  of  the 
•*  faid  pari(h  at  any  time  or  times  hereafter;  and  that  different  of- 
"  ficeps  fliall  or  may  hereafter  be  appointed  for  the  faid  tything  of 
''  B.wbufij:' 

*'  That  from  that  time  the  faid  tything  of  Bcwbujlo  has   never 

/'  been  rated  to  the  parifli  of  £^c^^//;/g-  generally,  but  have  feparately 

•*  maintained  their  own  poor:   but  it  did  not  appear,  whether  there 

^'  had 


Eafter  Term  lo  Geo.  3.  91 


iff 


of  Deeding:    and  it   not  appearing  unto   us,    whether  the  bitantsoF 
"  bond,  mentioned  in  the  faid   recited  order  of  fcflions  was  ever    ^^^"^V^ 
**  entered  into  or  not,   it  is  ordered,  that  the  faid  rate  be  quaflied    ^SeIl. 
"  as  to  the  faid  tything. 

**  Durming  and  Burrell  (hewed  caufe  in  fupport  of  this  order  of 
^*  feffions  J  inififting,  that  this  cafe  had  found  precifely  that,  which^ 
*•  from  the  report  in  2  Lev.  142.,  feems  to  have  been  the  only  re- 
"  quifite  to  fuccefs  upon  that  fpccial' verdid  :  viz.  '*  that  the  pa- 
"  ri(h  is  fo  large^  that  diftribution  parochial  cannot  iioell  be  made." 
'^  that  indeed,  without  an;  exprefs  finding,  the  fituation  of  this 
placet  a  little  infulated  tything  at  the  diSance  of  20  miles  from 
the  pari(h,  of  itfelf  evidenced  the  inconvenience,  and  pointed  out 
^'  the  necefHty^  of  its  being  aided  :  that  the  burthen  upon  parifh 
'*  officers,  who  execute  their  offices  without  any  recompence  for 
their  trouble,  was  otherwife  grievous  and  intolerable :  that  the 
phrafe  of  *•  reaping  the  benefit  of  St.  43  Eliz."  in  the  St.  of 
'^  Car  2.,  mud  mean  a  full  and  perfe(ft  benefit ;  for  that  there 
''  was  fcarce  any  di(lri£t  fo  large  as  to  be  incapable  of  being  in 
*^  fome  degree  benefited  by  it :  and  that  here  a  full  and  perfect  be- 
*'  nefit  was  dated  not  to  be  in  their  power:  but  that  in  Peart  and 
"  Wejlgartb  it  appeared  always  to  have  been  in  their  power,  and  for 
•*  a  long  period  actually  enjoyed.  As  to  the  other  objeftion,  that 
•'  a  tything  does  not  fall  within  the  defcription  of  the  adl,  it  was  a 
"  word  of  an  import  much  lefs  vague  than  divijion^  the  term  ufed 
*'  in  the  cafe  of  the  King  v.  the  Inhabitants  of  St.  Giles's  in  the 
•'  Fields  I  that  it  had  a  known,  definite  legal,  import,  confiding  of 
*'  ten  families  with  a  proper  officer,  when  only  three  condituted  a 
"  wV/,  which  was  the  very  phrafe  of  the  ad. 

•*  Bearcroft^  in  fupport  of  the  rule  to  quafli  this  order,  infidcd, 
•*  that  the  agreement  of  1758,  could  not  be  confidered  as  a  legal 
'*  divifion  of  the  paridi;  that  it  was  not  the  ad:  of  the  feliions,  but 
**  a  mere  matter  of  accommodation  and  compromife  between  the 
*'  tything  and  parifli ;  which  could  at  mod  be  no  further  obli- 
"  gatory  than  with  refped  to  the  fpecific  matter,  then  the  fubjed 
"  of  controverfy  :  that  the  only  legal  way  of  executing  the  powers 
given  by  St.  13  &  14.  Car.  2.  was  for  two  judices  to  appoint 
overfeers  for  this  divifion  feparatcly :  that  unicfs  at  the  time  of 
making  the  rate,  a  legal  reparation  exiftcd,  the  rate  was  regular : 
that  there  was   not  a  fingle  circumdance  here  to  dicw  inability 

N  2  *'  and 


4t 
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1780*     "  and  therefore  Peart  and  Wefigarth  was  in  point :   that  the  ob- 

' — sr-^    •'  jcfl:  of  the  treaty  had  been  the  private  purpofcs  of  an  individual^ 

J.      •      ^*  wbofe    property   the  lything   almoil    altogether  was,    without 

BA-Ai«Ts"of  *•  the  leaft   regard  to  the  public  :    for,   had   public  convenience 

Beeding     ««  dictated  the  meafure^  it  would  have  been  adopted  years  ago  as 

""^l^^    <'  well  as  fettled  tbtn  in  a  very  different  mode. 

•-'*•  Lord  Mansfield. 

^*  Without  going  into  the  doArin^  upon  the  conftruftion  of  St« 
^^3  &  14  Car.  2.,  which  is  laid  down  in  Peart  and  Wejigartb. 
*^  there  was  no  pretence  for  qua(hing  this  rate.  The  order  of  the 
**  feffions  is  ex^ery  way  wrong.  The  rate  for  the  whole  divi^n 
^^  could  only  have  been  quaihed ;  for  it  was  by  Agreement  only» 
«'  that  this  feparate  divifion  could  cxifk,  as  fuch  }  and  that  agree- 
*'  mcnt  has  neceflarily  been  abandoned  in  argunient^  as  never 
*^  having  been  carried  into  execution.  The  rate  therefore  at  the 
^<  time  it  was  made  does  not  appear  to  be  open  to  any  exception  : 
'*  and  the  true  legal  way  of  raifing  the  queftion  is  by  appointing 
•'  overfcers. 

**  yfjon^  J4  Whatever  may  be  the  policy  of  the  t&,  it  mbft  appear 
*'  clearly,  i.  that  the  place  is  fo  large  as  not  to  be  able  to  receive 
"^^  the  benefit  of  St.  4^  Eliz, ;  2.  that  regular  officers  have  been  ap- 
*'  pointed  1  and  3^  that  proper  levies  have  been  made  t  but  there 
**  is  nothing  here,  but  an  unexecuted  private  agreement ;  the  not 
'•  enforcing  of  which  is  probably  an  inconvcnienoi,  felt  by  an  in* 
**  tcreftcd  individual,  but  not  affciSling  the  parifb  or  the  public 

V  fFil/es  and  AJlohurfiy  juflices^  concurring^ 

"  Rule  abfdiute, 
•*  Order  of  feffions  qualhed  and 
**  rate  affirmed*'* 


4 
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Rex  V.  Butler  &  at.  m.in,/jaj.. 

May  3. 

TW  O  juilices  allow  a  rate  of  one  penny  in  the  pound  for  the  inequality 
relief  of  the  poor  of  the  parifti  of  Swannage^  otherwife  Sand-^  piainfy  upoa 
web,  in  the  iflc  oiPurbeck^  in  the  county  of  Dorfet.  the  face  of  a 

Upon  the  appeal  of  George  Clarke  Butler  and  others,  againft  this  \ll'l^^l^^'J^^ 
rate,  their  notice  amohgft  other  caufcs,  fet  forth,  that  no  difFc-  not  q^uaiK it- 
rence  or  diftindtion  is  made  in  affefiing  tenements  and  farms  con- 
iifting  of  land  or  ground,  and  cottages  or  dwelling-houfes,  the  latter 
being  rated  on  a  par  with  the  former,  at  one  penny  in  the  pound.. 
Whereas  tenements  or  farms  ought  to  have  been  rated  and  alTefTed  at 
one  penny,  and  cottages  or  dwelling-houfes  at  three  farthings  in 
the  pound ;  becaufe  the  clear  income  or  produce  of  the  latter  in  ge« 
neral  as  to  the  former,  is  at  and  after  that  rate.  The  feflions  con- 
firm this  rate,  and  ftate  the  following  cafe : 

That  it  was  proved  by  one  witncfs,  that  before  the  year  1752, 
the  occupiers  of  land  were  rated  generally  at  z\>o\xt  three  farthings  y 
the  occupiers  of  houfes^  at  one  batf-'penny  in  the  pound,  of  the  an- 
nual reot,  but  variable,  from  1752,  to  1777 ;  the  land  was  rated  at 
a  balf^penny  half  farthing  generally,  the  houfes  at  a  half -penny ;. 
that  at  a  veitry  1777^  called  for  the  purpofe  of  fettling  the  rate,  the 
lands  were  rated  at  one  penny  and  the  houfes  at  three  farthings  ;: 
that,  at  a  public  veftry  in  1778,  both  lands  and  houfes  were  rated  at 
one  penny  in  the  pound  on  the  annual  rent;  and  at  a  public  veflry 
in  1779,  the  fame  way  of  rating,  as  in  1778,  was  continued. 

Rpoke^  being  called  upon  in  iapport  oi  the  rule  to  quaHi  the  or«^ 
dcr  of  fefiions,  contended  i  that  the  pra<5tice,  which  had  immemo-^ 
rially  prevailed  in  the  pariQi  of  making  a  difference  between  land 
and  buildings,  in  favour  of  the  latter,  was  clearly  founded  in  good 
fenfe  and  juftice  :  that  the  articles  of  repairs,  window*ta?r,  Sec.  ne- 
cefiarilyand  univerfally  reduced  the  rent  of  houfes;  but  that  land 
was  not  fubje<^  to  fuch,  or  any  other  equivalent,  deductions  from 
the  amount  of  its  produce  ;  and  that  in  the  cafe  of  [^7]  the  King  v.. 
Brograve  the  propriety  of  a  regulation,  which  adopted  this  dlf- 
tindion,  was  ftrongly  recognized  :  and  particularly  by  Tates^  J.  [/'J 


-*. 


[a]  M»  10  G.  3.  17^0. 4'.  Bttrr.  2491. 
£^]  Bott.  31. 

1  Lord 
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1780.      Lord  Mamfield. 

* — V — *  The  queftion  before  the  court  is,  does  the  rate,  upon  the  face  of 
R.z;.  But-  i^  appear  to  be  equal  or  unequil?  unlcfs  it  is  manifeftly  unequal, 
XFR  u  ai.  the  court  will  prcfume  it  equaK  Circumftances  may  vary  the 
value  of  different  eftatcs  :  and  if  this  plainly  appear,  then  what  is 
faid  ia  the  King  v.  Brograve  applies :  but  you  take  advantage  of 
an  obiter  faying  of  the  court  in  that  cafe,  when  the  true  legal  ground 
of  the  authority  is  d^cifive  againA  you. 

Wilks^  AJ}dhurfi^  and  Buihr,  ju dices,  concurring. 

Rule  difcharged  and  the  Order  of  feilioQS, 
confirming  the  rate^  affirmed. 

FiJe  R.  V,  Inhabitants  of  Sandwich,  ocherwife  Swannage*     H.  2i  G.  3.  x/Si.  poll. 


'^wtfr  Rex.    V.   Inhabitants  of  Winchcombe. 

Under  ahir-  '^T*^  W  O  jufticcs  rcmovc  Daniel  Hone  from  the  pari(h  of  Wincb^ 
ingfor  not        J^     combe^  in  the  county  of  Gloucefter  to  the  parilh  of  Chipping 
year!  iTthere  ^ortoH^  in  the  county  of  Oxford.     The  feffions  on  appeal  qua(h  the 
be  no  other    Order,  and  ftate  the  following  cafe  : 
difcontinu-        That  the  pauper  Daniel  Hone,   hired  himfclf  five  weeks  before 

anceofthe      ii>r«   i       1  r  -X  i         t^        »•■/••>!••        i^t 

lervicethan    Michaelmas  1 773,  for  a  year  to  Robert  Rawlwgs^  of  Cbtpptng  Nor^ 
luchasthe     ton,  in  the  county  of  Oxford. — And  that,  at  the.  time  of  his  being 
wrat^^rmay  ^^  ^i^ed,  it  was  agreed  between  the  faid  pauper  and  the  faid  Robert 
have  been      RawUngs,  that  the  pauper's  wages  ihould  be  paid  to  him  weekly  at 
f""dT  ^^^^  ^^^^  fliillings  per  week.     And  that  he  the  pauper,  being  a  balloted 
thepardrs^a  °^^"  '"  the  North  battalion  of  the  GAwg^^f/&/W  militia,  (hould  be  ab- 
iectiement      fcnt  for  the  mouth,  and  in  lieu  of  that  month  he  would  ferve  his 
IS  gained.      xnaftcr  another  month  at  the  end  of  the  year.     That  he  was  accord- 
ingly abfent  thirty  da\s  in  the  North  battalion  of  the  Gloucefterfhire 
militia,  and  then  returned   to  his  faid  fervice,  but  continued  only 
three  weeks  of  that  month,  which  was  fo  agreed  to  be  fcrved  in 
lieu  of  the  month  he  was  abfent.in  the  North  battalion  of  the  GloU'-^ 
cejierjhire  militia;    aud  left  his  faid  mafter  a  fortnight  before  Mi- 
chaelmas.    And  the   pauper  exprefsly  fwore  that  he  did  not  ferve 
his  faid  maftcr  the  year  by  one  week. 

Bearcroft  and   Clyjford  (hewed  caufe  in  fupport  of  the  order  of 
£&ffions  \  and  infilled^  that  there  was  here  neither  a  hiring  or  a  fer- 
vice 


KH 
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vice  for  a  year :  that  as  to  the  hiring,  there  was  an  exprefs  excep* 
t ion  in  thecontradl  of  a  month;  that  the  pauper's  agreement  after 
the  interval  of  that  month  to  come  again  and  make  up  the  year,  r.  .^  j^ 
might  entitle  him  to  his  ftipulated  wages,  but  could  not  give  a  fct-  bitants  of 
dement,  any  more  than  making  up  the  year  after  the  exception  of  ^'^^»- 
the  harveft  month  ;  as  was  the  cafe  of  [a]  the  King  v.  the  Inhabi- 
tants of  Bijhop's  Hatfield:  that  fuch  broken  fervices  under  fuch  a 
pre-contradl  had  never  been  united  to  give  a  iettlement:  that  the  re- 
fervation  of  the  month  here  was  under  circumftances  different  from 
thofe  in  the  cafe  of  [^]  the  King  v.  the  Inhabitants  of  Wejlerleigh  ; 
for  that  the  exception  there  was  contingent  only,  "  if  the  militia 
were  called  out  ;*'  an  event,  which  might  not  have  happened  ;  but 
that  here  the  event  was  certain,,  as  the  militia  were  adJually  embo- 
died :  that  the  terms  of  the  exception  were  alfo  in  that  cafe  condi- 
tional only,  **  that  he  might  be  abfent ;"  but  that  here  they  were 
Bbfolute  and  pofitivc,  *'  that  htjhould  be  abfent/' 

That,  as  to  the  fervice,  this  man  was  no  more  than  a  weekly  fer<^ 
vant  at  eight  (hillings  a  week :  that  he  had  fo  conftrued  the  con- 
tract hiipfelfby  dividing  the  laft  month  in  that  manner;  for  no 
permiflion  or  confent  was  flated  for  that  divifion ;  and  he  was  therefore 
probably  fo  paid,  if  paid  at  all.  That  the  fervice  was  alfo  adually 
fliort  of  a  year  by  one  week  :  that  in  the  cafe  of  [r]  the  King  v. 
the  Inhabitants  of  oiCafilecburcb,  though  the  whole  year's  wages  were 
j)aid,  and  the  :mafter  confented  to  the  fcrvants  leaving  him,  yet  the 
abfence  of  twelve  days  at  the  end  of  the  year  was  holden  fatal,  and 
that  it  ought  not  with  refped  to  the  fettlement  to  be  confidered  as 
a  difpenfation :  but  here,  where,  as  far  as  appeared,  no  wages  were 
•paid,  and  it  was  the  voluntary,  unauthorised,  adt  of  the  fcrvant, 
fuch  an  adt,  without  any  equitable  circumftances  to  aid  it,  fell  di- 
reftly  within  the  letter  of  that  law  ;  [^]  which.  Lord  Hardivicke  m 
the  laft  cited  cafe,  had  faid,  is  not  to  be  extended  by  conllrudlion,*' 

JDunning  and  Pool  in  fupport  of  the  rule  to  qua(h  this  order  and 
eftabli(h  the  order  of  the  two  juftices,  infilled  j  that  the  cafe  cf 
Wejierlcigb -v/di^i^  point;  and  that,  under  that  authority,  if  ths 
•whole  additional  month's  fervice  had  been  wanting,  a  Iettlement 
would  ftill  have  been  gained:  that  the  law  never  meant  to  place 
thofe,  who  were  occafionally  called  out  to  defend  their  country^ 
in  a  worfc  fituation  than  thofe  who  were  left  at  home;   and  there- 


'a]  H.   31  G.  2.  175^.  Burr.  Scttl.  Cafes,  ^39, 
6\  M.  14  G.  3.  1774.  Burr.  Se;:I.  Cafes,  753. 
VJ  M.  9  G.  2.  1735.  Burr.  9etU.  Cafes,  68^ 
yj  8  &  9  W.  3.  c.  30. 
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fore  that  tlic  fervicc  of  the  three  weeks,  at  the  end  of  the  year  wt« 

tnerely  furplufage :   thait,  if  the  (lipulation  were  abfolute  here,  and 

H. -i/.Inha-  conditional  only  in  the  cafe  of  ff^ejier/eigb,  the  purpofes  for  which 

ijiTANTs  of  both  ftipuhtions  were  made,  were  precifely  the  fame  :   that  the  pre» 

WiKCH.     ijgutions  taken  by  the  parties  were  fupcrfluous,  but  that  the  law 

could  not  in  this  cafe  depend  upon  their  adts  and  Aipalations:  that 

confequently  there  could   be  no  difference  whether  sr  coDnpenfatioa 

was  made  by  the  mailer  for  this  month ;   and  that  the  abfence,  not 

complained  of  by  the  parties^  was  no  more  than  a  difpenfation. 

Lord  Mansfield  recognized  the  cafe  of  JVeJIerleigh :  and  faid  he 
had  00  doubt,  if  a  man  is  hired  for  a  year,  and  is  during  that  year 
chbfeti  by  ballot,  and  ferves  his  month,  in  tlie  militia,  but  that  he 
gains  a  fettlement.  The  difficulty,  he  faid,  was,  whether  under 
the  term^  of  this  agreement,  the  additional  month  was  to  be  con- 
iidered  as  part  of  the  year  ?  for  that,  if  fo,  the  fervice  was  not  com- 
pleat.  He  thought  there  was  fome  nicety  in  it,  and  faid  the  court 
would  think  of  it. 

Lord  Mofisjield  now  delivered  the  judgment  of  the  court. 
FriJay,  Here  is  a  hiring  for  a  year,  and  alfo  a  fervice  for  a  year,  if  it  be 

^^y  5-  not  interrupted  by  the  (ervant's  abfence  during  his  month  in  th^ 
militia.  A  hiring  and  fervice  mud  run  in  a  continued  courfe  for  a 
year  ;  muft  not  be  broken  and  compounded  of  different  periods,  but 
muft  proceed  regularly  in  computation  from  the  time  of  the  agreement 
entered  into.  Here  there  certainly  was  an  abfence  for  a  months 
but  the  agreement  on  the  part' of  the  mafter,  to  permit  this  abfence 
was  an  agreement  only  to  that,  which,  otherwife,  and  without  1m 
confent,  would  have  been  implied :  his  confent  he  could  pot  witbold; 
for  the  fervant  by  the  law  of  the  land  is  obliged  to  go  from  his  (er^ 
vice  at  that  time ;  and  his  ferving  the  month  afterwards  was  ^nly 
a  compenfation  for  this  abfence,  and  is  the  fame  as  if  he  bad  fulh- 
mitted  to  a  proportional  abatement  of  wages :  [a]  but  this  could  not 
break  in  upon  the  fervice  for  a  year :  for  that  was  compleat  before 
the  13th  month  began.  We  think  this  very  like,  though  not  ex** 
adlly  the  cafe  of  Wejlerletgb  \  that  we  ought  to  lean  in  favour  of  fct- 
tlements ;  and  that  it  might  prove  a  very  extenfive  mifchief,  Vi  we 
were  to  determine,  that  a  man  might  lofe  the  means  of  gaining  a 
fcttlcment  by  ferving  in  the  militia. 

Rule  abfolute.     Order  of  feflions  qua(hed, 
and  Order  of  two  juftices  affirmed. 

Vide  the  cafe  of  the  King  v.  the  Inhabitants  of  5; 4V/7?a«#,  cumBermer.  E.17  G.  3.  1777* 
[a]  Vlit  the  ftate  of  the  cafe  in  the  King  nj.  Wifitrkigb^ 
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Ktx,  V,  Inhabitants  of  Frampton  upon  Severne.         fnj,u/iMu 

May  31. 

TW  O  juftices  remove  Eiizaie/A,  the  wife  of  Samuel  Minett^  in  deciding 
and  their  child^  from  the  pari(h  of  Frampton  upon  Severne^  in  whether  a 
<bc  county  of  Gloucejler,   to  the  parifti  of  Fretberne^  in  the  fame  ^X^^ntd 
count/.     The  fcfliont  on  appeal  qua(b  the  order^  and  Aate  the  fol--  die^ounwiit 

lowing  cafe  :  regard  the  in- 

That  in  the  year  1751,  Fretberne  pariOi  granted  a  certificate  to  Ja^ldw,  ^gt! 
the  pari(h  of  Frampton  upon  Severne,  thereby  owning  Job  Minett^  therwi'ththe 
and  ^/f If  his  wife,  to  be  fettled  in  Fretberne -,  under  which  ccrti- ^^^^'^^^';^™- 
£cate  Minett  and  wife  lived  in  Frampton  upon  Severne  till  the  latter  p^tkuiar 
end  of  the  year  1753,  or  the  beginning  of  the  year  1754:,   when  length  of  time 
Job  and  bis  wife  voluntarily  returned  to  and  lived  in  Fretberne,  his  abLrdonmeS 
place  of  fettlement,  and  had  afterwards  a  fon^  named  Samuel,  born  is  not  deter* 
itk  Fntberne,  in  1754*     The  father  continued  to  live  in  Fretberne  ^^^^^* 
for  17  or  18  years  ;  when  having  a  relation  in  Frampton  upon  Sc- 
verm  dead,  the  father  went  by  himfelf,  the   wife  beging  deac{,  to 
Frampton  upon  Severne,  to  take  to  and  to  pofTefs  himfelf  of  the  efFedts, 
and  there  remained  for  about  fix  months :  when,  being  taken  ill,  he 
was  by  the  ptrifh  of  Fretberne  recommended  to  Gloucejler  infir- 
mary, and  there   died.     But   before  the  father  went  to  Frampton 
upon  Severne  to  take  to  his  relation's  efSedts,  Samuel,  the  fon,  was 
hired  for  a  year  to  Robert  Very,  in  Frampton  upon  Severne,  and  lived 
with  him  for  two  or  three  years.     On  going  out  of  Vcrys  fervicc 
Samuel  was  hired  again  in  Frampton  upon  Severne,  to  Richard  Clut^ 
ttrbuck^  Cfq;  s^od  liv^d  there  tor  two  or  three  years,  and  till  after 

O  his     ^ 
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1780.     his  father  died.     Samuel^  the  fon»  afterwards  married  Elizahetb^l&t 

"" — ^'^^    wife,  and  had  by  htr  one  child,  the  pauper. 

R.  V  Inha-      Dunning  (hewed  caufe  in  fupport  of  the  order  of  feiHons  ;   and 

BxTANTs  of  infilled,    that  at  the  time  of  the  firft  hiring  of  Samuel^  the  fon*  the 

Frampton  certificate  was  not  in  point  of  law  fubfifting  :  that  there  were  va- 

SsvERiTE.    rious  modes,   by  which   a  certificate  might  be  difcharged:  that  a 

removal  was  undoubtedly  one :  that   it    might  alfo  by  a  waiver 

ordefertion:  as  in  the  cafe  of  [j]  the  King  v^  the  Inhabitants  of 

Taunton  St.  Mary  Magdalen. 

Lord  Mansfield^  calling  upon  the  other  fide, 
Hcwortb  and  Clyffard^  in  fupport  of  the  rule  to  qua(h  the  order 
cf  feflions,  infifted  ;  that  the  only  queftion  was,  whether,  as  to  the 
operation  of  a  certificate  in  point  of  time,  there  was  any  ftatute  of 
limitations^  or  rule  of  law  analogous  thereto  ?  that  there  was  only 
one  cafe,  the  cafe  cited,  in  which  any  thing  like  that  dodrine  had 
been  even  hinted  at :  that  it  was  no  more  than  hinted  at :  that  its 
authority  did  not  Aand  on  principle,  and  that  it  was  a  ref61utioo» 
when  the  Court  was  not  full;  and  did  not  by  any  means  reft  oa 
that  point  fingly,  but  upon  a  variety  and  combination  of  circmn^ 
fiances :  that  the  authority  of  this  cafe  had  alfo  been  confiderably 
ihaken  by  a  fubfequent  determination,  that  of  [^]  the  King  v.  the 
Inhabitants  oi  Spatiandi  which  proved  that  a  Voluntary  removal 
'  merely  would  notafied  a  certificate;  which  could  only  be  avoided 
by  the  fcveral  modes  pointed  out  in  the  ad,  [^]  or  by  fuch  deter* 
minations  as  were  the  clear  and  undoubted  conftruAion  of  it :  th<t 
therefore,  unlefs  there  were  fomc  ad,  that  amounted  to  a  difcharge^ 
or  an  abandonment  of  the  certificate,  no  length  of  time  or  fucr 
.  ccflion  of  generations  could,  of  themfelves,  avoid  it :  that  a  certificate^ 
which  i  ad  been  adjudged  to  be  a  folemn  acknowledgment  like  the 
conuzance  of  a  fine,  when  left  with  a  pariHi,  is  a  flatutable  protec- 
tion againft  any  fettlemcnt  to  be  gained  there  :  that  a  pauper  cannot 
fay,  he  will  dcfcrt  it :  that  in  common  juftice  he  ought  not  to  be 
permited  to  fay  fo :  unlefs  he  could,  by  fo  faying,  relcafe  the  pari(bj 
to  which  he  is  certified,  from  every  obligation  to  which  the  ccrtt- 
£cate  fubjeds  them  :  that  on  the  contrary  the  pauper,  who,  bat. 


\a\  Tr.  29  &  30  G.  2.   1756.  Burr.  Settl.  Cafes,  402. 
p]  5  G.  3,  1765.  Burr,  beuL  Cafes,  527. 
ff]  9  &  10  W.  3.  c.  u. 
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or  By  birth  derives,  a  claim  under  it,  may  return  whenever  he  (hall 
pleafe,  the  parifh  cannot  refufe  to  receive  him,  nor  can  they,  unlefs 
he   becomes  chargeable,   remove  him  :  that  the  conftrudion  con-  j^  ^  Inha- 
tended  for  would  deprive  them  of  the  advantage  intended  by  the  bitant?  of 
a(ft,  and  expofc  them  to  numerous  mifehicfs  :  that,  from  their  ideas    F^^^^'^oif 
offecurity  on  this  fubjedt,  that  caution,  which  was  invariably  ufed    Scvsk.nb. 
with  refpeft  to  all  other  poor,   was  never  interpofed  in   the  cafe  of 
poor  of   this  defcription ;  and  that,   even    if  they  were  not  en- 
trappedt   not  knowing  under  the  many  and  intricate  circumftances 
that  attend  queftions  of  abandonment,   what  legal  niceties  might 
prevail,  fome  might  be  deterred  by  the  perfl  of  coAs»  from  averting 
their  rights,  and  removing  a  certificated  pauper :    that  the  prefent 
line  was  a  plain  and  intelligible  one,   without  refinement,  and  level 
to  common  underftanding  $   but  that  if  nice  diftindions  were  in* 
troduced,  with  thofe  who  were  contentious  and  difpofed  to  opprefs, 
it  would  prove  an  eternal  fource  of  litigation.     Is  the  period  of  ab- 
fence,  that  denominates  it  an  abandonment,  to  be  five  or  fifty  years  i 
Or  what  intermediate  fpace  ?  Shall  this  be  accomplifhed  by  living  ia 
a  neighbouring  parifh  and  renting  a  patch  of  garden*  ground  for  the  ' 

'  fubfiflence  of  a  family,  or  by  engaging  there  in  a  farm  or  manufac- 
tory ?  And  ifi  what  courfe  of  time  can  this  be  effeded  ?  Shall  the 
confequences  of  refidence  in  another  parifh,  depend  upon  its  having 
happened  upon  a  vifit  or  under  the  avocations  of  bulinefs  ?  Upon 
which  ;  and  how  long  necefTarily  upon  either  ?  That  not  only  there 
could  be  no  end  to  thefe  inquiries,  and  that  to  purfue  the  flatute 
was  the  only  fafe  guide ;  but  that  there  could  be  no  reafonable 
caufe  of  complaint,  no  gravamen,  on  the  other  fide;  as  no  parifh 
was  compellable  to  grant  a  certificate.  That  in  this  particular  cafe 
it  was  a  ftrong  circumftance,  that  the  other  pariQi  underftood  them- 
felves  under  an  obligation  to  provide  for  the  pauper;  and  had,  in 
the.  chara£ter  of  their  parifhioner  recommended  him  to  the  in« 
firmary. 

Lord  Mansfield. 

The  principle  has  been  long  fettled  of  abandonment  by  difufe  : 
at  Icaft  it  is  to  be  found  in  the  cafe  of  Taunton  St.  Mary  Magadlen  ; 
and  the  circumftances  of  this  cafe  feem  to  me  to  be  ftlronger  than 
thofe  in  the  Taunton  cafe.  Here  the  grand-father  has  a  certificate,  , 
^hich  in  two  years  he  deferts,  and  goes  to  his  own  parifli ;  has  a 
fon  there,  and  does  not  return  to  Frampton,  the  certificated  parifli, 
till  feventeen  years  after,  and  then  on  fpecial  bufinefs.  Before  he 
fo  returned,  the  fon  is  hired  and  ferves  a  year  in  Frampton.     The 

O  a  queftion 
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1780.     queftion  then  if,  whether  the  Ton  went  to  Frampton  under  the  H\^ 

^ — >r— ^    of  the  certificate  ?  Certainly  not*     Frampton  had  never  fae^rd  of 

It      Iniia.  ^^"^  *    ^^  ^^^  there  as  an  emancipated  fon  in  faia  own  rights  zmA 

biVants  of   acquires  a  fettlement  by  Tervice.     It  (hall  not  be  faid,  that  he  amm 

Frampton   under  a  certificatet  abandoned  by  bis  father  befoce  he  was  borot 

SsvrRif t.     ^^^  ?^^  animo  the  pauper  returns  to  the  certificated  pari(fa  moft  air 

ways  be  confidered.  It  is  material  too»  that  in  ihtTautt/oB  cafe  l3ir 

court  doubted^   and  did    not   determine   the  txictut  of  tbe   Wflr4 

^*  Family^'  in  the  ad^   and  whether  it  comprehended  gran^L-chiiiU 

dren« 

Bui/er,  J.  It  don^c  appear,  that  the  court  in  the  caie  of  Spai^ 
iand  meant  to  overturn  that  of  TaunUnM  A  mere  goi^g  yway  10^ 
deed  (hall  not  avoid  a  certificate  :  but  what  ahfence  ftialil  haire  that 
effect  is  by  thofe  caies  left  open  and  unafcertained. 


fFi/Ies,  and  AJhburfi^  jufticcs,  concurrin|;i 


Kul^  xltfcharjged  «nd 
Order  of  Sc^qs  confirqi(d^ 


J"*"*"'-  Rcx*^;.  Inhabitanta  of  Harwood* 

^fcoVrfet.  TP"^?  jufticcs  remove  Jofepb  Brawn,  jlbigaU hU  yjAfe,  wA 
ti€mclit,*no'*  A  their  child  from  ^  the  townfljip  oi  Leeds ^  in  tjhjc  ]>orough  of 
laworcuftom^i^^^/,  in  thc  JVeJi  Riding  of  (he  county  of  If  or  k,  to  the  tpwnOiip^^ 
S^lra""*"  ^^^"^^od,  in  the  fame  riding  and  county.  The  fcffions  on  appfiaj 
hiring, which  Confirm  the  order,  and  ftate  thc  following  cafe^ 
VP^°^^y»  That  the  pauper,  Jofepb  Brcwn,  the  hufband,  in  the  year  1-77^ 
veryTclpfsof  ^^^"g  ^^^"  ^  finglc  man,  and  an  inhabitant,  as  a  fcrvant  io  hufhan- 
It.  is  fliort  of  dry  at  Harwood,  wanting  again  to  hire  himfelf  as  a  fervant  in  huf- 
^y«af-  bandry,  .offered  himfelf  at  the  Statutes  Fair,  at  Harwood  afprefeid, 

where  there  is  a  cuflom  for  fcrvants  to  hire  at  the  Statutes  day,  on 
thc  laft  Monday  in  OHober  :  but,  not  meeting  with  a  mafter  there, 
he  went  to  the  maket-town  of  Ot/ty,  ^about  eight  miles  di(t?nt 
fram  Harwood,)  where  there  is  a  different  cuflom  for  fcrvants  tp 
iiirc  by  the  year,  at  two  different  Statutes ;  one  held  on  thc  Friday 
before  old  Martinmas-day^  4hc  other  on  ibc  Friday  next  after  old 
Martinmas-day  i  at  which  latter  Stattaes  Fair  fhcy  always  hire  liH 

the 
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t^ie  9ld  M^rtinmas^df^y  follov^iiig,  ^vl^ich  by  the  cuftofi>  i§  confix     1^76 c>« 
(ifrftql  a|5  a  hiring  fpr  a  year.     That  ojd  M^r^i^^0^^4^y  in  th/c  yc?jr    "^ — rrrV 
^774^  W?8  on  the  Tuf/Jfyf     That  oi»  the  Friday  foUawiiig,  being  r.  ^.In^a^ 
tbf  fcicppd  $tatiit£S  Fair  ^ov^-mepMoped^  the  pauper  hired  with  bitavts  of 
ff'iilfam  Pike,  to  ferve  buinothcr,  ^nn  Firth,  in  Harywd,   till  thf  H^rjj^ppiv 
plf}  M^MnVfi^'^d0y  foljpwing ;   and  that  he-  did  ier^p  her  in  Hott 
wood  till  the  old  Mar.tinfnas^day  following. 

Ptmning  (hew^d  f;a^ie  l^  f^^pon  of  thcfe  orders  r  .and  f^id,  as 
there  ppiulfi  bp  po  ^^bt9  bMjt  that,  if  the  paupier  had  been  biifre4' 
nad^r  tl^e  oj^r  cvftopi  pf  this  place,  be  muft  have  gained  a  ii^tlc;-* 
(B^t,  it  «W9u)4  be  abfiK.d  ^nd  i^i^juA,  the  principle  not  beipg  n^^^ 
apd  the  ^(9  fcqptiUy  Ipn^  fiie^  to  fay  that  be  ha^  not  gained  fHi? 
liteTie  And  uxa4<^r  tjijs;  that  if  fcttlefmenft^  i^cre  itp  \^  fjivoured>  anfl 
l^J^rit  of  a  cpotraifij  ^IFcding  j^at  very  rigibt,  <na^  by  g  Q^iWffr 
xm^  c^9fy  i>f  poor  people  adlipg  wit^wt  *dvi?c^  had  l^cep  M^der 
p(her  fpir<:wqoA^AG06  perpiiit^ted  to  prev;ii|  ag^in^  the  {et/er  of  itbip 
j^jiv,  *^  i^eje  coul4  i>f  110  jcafpo  that  it  iko^id  npt  in  jtb^e  pr^efepit  cafe  (: 
fijbat  frpiD  th$  day  pey;  (if<;er  Miich9^Ifi)9!Sndayi  ////  Michaeln^as-day/'' 
j¥Mcb  w^s  the  <:afe  ypf  {/?]  chp  ^ng  v*  (he  Iphabitapts  f4  N<iV/efiock^ 
neither  in  terms  or  in  0fi<^  Jeg^J  ^nftrpdlipn  comprifed  ihe  period 
pf  9  Y^zr,  intirjC  aod  pomplAaf ;  jtpd  ithat  this  cafe  wfts  eq;ually  pro-» 
^f^d  by  th;  cuijU>nsi  of  the  country  :  that,  in  the  cafe  of  {f\  thp 
Kii^  y.  th*  iftl\abit»nrfc5  pf  jtJenpfie^d^  ^  jbiripg  frppi  Wbitfunnde  Jp  ' 
Wbitfuntide  had  b^e^  hoJden  f^gi^Aept ;  apd  t^at  '^  dur^tiop  for 
3^5  iiayjs  is  not  theprilcrfioxp  pf  a  good  hiripg." 

F*i$rniyt  in   fupporit  of  the  r«le  jp  qaa<h  thiefe  prdef  s^  infixed  1. 
^^  the  :a<a  [^]  reqwed  a  hiring  fpr  «p  entire  year  y  jt^^t  with  re- 

tMi^  to  bifiQgs  tb^  ,€o\M-t  yN^%  ^l.way^  ftri(a ;  and  that  ip  the  con- 
TO^ioij  of  ^19  .a<a  the  q^fcs  wAr.e  ^piforngi  i^i  ruling;  thpt.a  rer 
teiner  for  a  period,  iipw  ihi:  face  pf  the  cpptradl  lefa  than  g  yeafj 
fPLOuld  Jioc  giy^e  a  fervant  bis  fettlemwt :  th^t  the  authorities  tp  ihip 
point  wcre^  \A\  Frencham  v.  Pepper  Harrow.  [i\  Coombe  apd  H^^fir 
woodbay,  [J  ]  the  .King  v^  the  tohabitePtS  pf  W^i/tvelL  {g\  the  JKang 


.  J  .■. 


[41J  :M-  15X5.  5.  ;177S.  Riirr.  Jettl.  Cafes,  719. 

[h]  Tt.  10  G.  3.   1770.  Burr.  Scttl.  Cafes,  669..Bott.  271% 

[r]   3  W.  &  M.  f.  II.  §7.  ,  ,   ,. 

M  E.  1  G,   loMod.  293.  Fort.  i%z.  Foley,  135,    Iti»  alfo  cited  in -R.   v.  Inbahi^ 

rahiej  Ji  Hau^bioM,  H,  4  G.I.  Str.  83*  >j^ 

[0  H.  5  G.  I.  Str.  143.  /©^^^^ 

[/]  Tr.  3  G.  2.  1730.  I  Barn^rdift.  35^  f.  ^  "- 
[tl  E,  5  G.  a*  f  Seff.  Caf.  17^  '  r 
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V.  the  Inhabitants  of  South  Orne/p  and   [a]  the  King  v.  the  Inha* 

4)itants  of  Newtcn :   that  the  cafe  of  Navejicck  was  by  ho  means  an 

R  V  In  A-  ^^^ho^'^y  ^°  ^h^  contrary ;  for,   upon  the  principle  that  there  can 

BiTANTsof   be  no  fraction  of  a  day,  {t'\  the  court  were  then  of  opinion,  that 

Harwood*   under  the  terms  6f  the  hiring  the  laft  day  was  included  :  that,  as  to 

the  King  v.  Newjiead^  filch  hirings  may  prove  more  or  lefs  than  a 

year  :    but  that  it  did  not^  as  here,    appear  to  be  lefs. 

Wtlles^  J.  The  queftion  is^  whether  a  hiring  for  thrfce  days  lefs 
than  a  year  is  a  hiring  for  a  year  within  the  meaning  of  this  afl  ? 
The  cafes  cited  are  againft  it  ;  and  one  of  them,  the  King  v.  New^ 
ton  is  full  in  point  even  againft  any  cuflom  for  lefs  than  a  year 
having  effcdt.  As  to  the  two  cafes  relied  upon  on  the  other  fide^ 
they  do  not  contradidt  this  dodrine :  the  firfl  was  a  hiring  from  one 
moveable  feaft  to  another ;  the  precife  duration  therefore  of  the  fer- 
vice  might  probably  have  not  been  in  the  knowledge  of  either  party 
at  the  time  of  the  contract ;  and  it  might  have  exceeded  a  year.  In 
the  King  v.  Naveftockf  the  hiring  being  ////  Michaelmas,  the  law, 
which  makes  no  fraction  of  a  day,  included  that  day,  by  which  the 
year  was  compleated  :  and  the  general  dodtrine  laid  down  by  Mr. 
Fearnley  wa^  there  recognized  by  the  court. 

Ajhhurjiy  J.  It  appears  very  extraordinary  to  me,  that  an  idea 
could  be  entertained^  that  a  cuflom,  no  older  than  King  William^ 
could  cofltrout  an  zQi  of  parliament.  The  cafe  of  Navefiock  goes  as 
far  as  it  ought,  and  I  (hould  not  choofe  to  go  further. 

Buller,  J.  There  is  no  cale  in  which  a  hiring,  which  muft  nc- 
ceffarily  be  lefs  than  a  year,  has  been  adjudged  to  give  a  fettlement ; 
and  it  would  be  dangerous  to  make  a  new  precedent  of  that  fort. 
The  qucftion  in  the  King  v.  Navefiock^  was,  whether,  on  a  hiring 
frbm  the  day  after  Micbaelma^-day  till  Michaelmas-day^  that  day 
fhould  be  holden  inclufive  or  exclufive  ?  A  cuftom  is  only 
material  to  explain  the  terms  of  a  contract,  when  ambiguous.  In 
that  cafe  therefore  it  was  allowed  to  have  its  weight:  but  all  the 
cafes  agree,  that  there  muft  be  a  hiring  for  a  year. 

Lord  Mansfield  was  abfent. 

Rule  abfolute  and  both 
Orders  quaOied. 


[a]  M.  14  G.  2.  1740.     Burr.  Settl.  Cafes,  157.  •' 

[^]  Fidt  R.  V.  Inhabitants  of  Sydcrftonc  cum  Bermer.  £•  17  G*  j.  17.77»  ^nti,  p.  X9. 
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Rex  V.  Inhabitants  of  Hcckmondwickc.  i*"-  ^7« 

WO  juftices  remove  Frances^  the  wife  of  Abraham  Preflotf^  The  name  of 
a  foldier,  and  their  child,   from  the  townfliip  of  Batley^   in  nant^appclr- 
the  Weft  riding  of  the  county  of  Turk,   to  the  parifh  of  Heckmond-  ing  upon  the 
mcke^  XTi  the  fame  riding.     The  fcffions  on  appeal  confirm  the '*^^*  *".^  ^**| 
order»   and  (late  the  following  cafe  :  theprefent 

That  —  Prejion  widuw,  mother  of  the  faid  jibrakam  Prefton^  tenant ocing 
the  hufband  of  the  pauper,  occupied  a  dwelling  houie  in  the  town-  '^"^^"^J^^^^ 
£bip  of  Bat  ley  I   and  was  rated,  and  paid  all  aflcfTments,  till  the  time  prefentte. 
of  her  death,  which  happened  on  the  i6th  of  Marcb^   1778  :   that,  "^n^  ^y  P^y- 
upon  her  death,  the  faid  Abraham  Prejion  became  tenant  of  the  faid  fctufjnwttr 
houfe,  from  that  time  until  the  year   1780;  and,  during  all  that 
time,  paid  all  the  afTcffments  charged  upon  the  faid  houfe;  that  it 
was  known  to  the  pari  h  officers  of  Bailey^  that  the  faid  widow 
Prejion  was  dead;   and  that  the  faid  Abraham  was  tenant  and  occu- 
pier of  the  faid  houfe :   and,  the  afleffments  being  produced,  it  ap- 
peared that  the  name  of  widow  Prejion^  was  continued  therein. 

Coiltell  (hewed  caufe  in  fupport  of  thefe  orders ;  and  contended, 
that,  though  it  had  been  rclolved,  that  to  fatisfy  the  acfl,  [^J  a 
pauper  need  not  be  rated  by  name,  and  that  a  de(sgnation  ot  his 
perfon,  fairly  pointing  him  out  to  the  pari(h  was  fufficicnt,  yet 
fuch  defignation  muft  appear  upon  the  face  of  the  rate,  and  is  not 
to  be  colledled  from  collateral  circumdances  :  and  that  there  were  . 


[«]  3  W.  &M.  c.  II.  f.  6. 
V  numerous 
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numerous  indances,  in  which  the  circumftance  of  another  perfon*ti 
name  appearing  in  the  rate  defeated  the  fettlement;  and  to  thia 
R.  V.  Inha-  P^in^  ^c  c^^^^  ^he  cafe  of  [d]  the  King  v.  the  lAhabitants  of  Sarrat, 
BiTANTt  of  [6]  the  King  v«  the  Inhabitants  of  Bfarrijh/M^  [#]  Solontongbam  v. 
M»^c«;"^^"»>-  Worflefdon^  ifl  5ffr/Vy,  [^]  the  King  v.  the  Inhabitants  6f  CarJkaU 
""''"'  /^;i;  and  he  infifted  upon  the  cafe  of  \e\  Kinfare  v.  Kingfwinford 
as  in  point :  that,  if  the  parifli  officers  knew  of  the  mother's  death 
and  the  pauper's  oa^upation,  yet  as  the  pauper  had  never  claimed  or 
infifted  upon  being  perfbnally  raited^  it  was  116  pa#t  of  their  duty  to 
inftruA  him  in  the  legal  requifites  with  refpe^  to  rating,  for  the 
purpofe  of  throwing  upon  themfelves  the  burthen  of  his  mainle« 
dance  :  and  Ihaf  {Bey  had  {hefefore,  in  the  exeifcife  of  fheif  diftTe? 
tiont  purpofely  continued  the  mother's  name  in  the  rate. 

Lord  Mamjkld^  ftopping  Fearnfy^  who  rofe  in  fupport  of  the 
rule  to  qualh  thefe  orders. 

The  cafe  is  (ettled.  There  mud  be  fuch  a  rating  and  pa3fiD|[  under 
It,  as  flidW  rhantfef^ly  that  fhi  pafifh  had  notice.  Here  (hey  did 
hot  I'ate  a  d^ad  \^6man :  the  chafgd  therefore  could  only  have  btfeg 
iflad^  ii^bh  thd  ptfffbn,  whoiii  ihfty  knew  i6  be  the  Occupier.  It  is 
jjficlrdy  th6  /iftltfi  ai  if  thcjf  hid  ftid ;  '•  late  widow  PreJtofCfl\  the 
pauper's  mother :  and  then  it  cdiiieS  exadly  withib  a  late  cafe  j  \^f\ 
where  the  wbrds  werfc  :   "  late  Lbwbridge's:' 

tintieh  4/hburfi^  and  Bw/fe/-,  jiirtiees,  concurring, 

tlule  abfolUte,  and  both 
Orders  qualhed. 


^      ^'"^  '•"         ...il       •■■'f        '       ^  .y  >,.      ..^    ^      ^v  .^ 


/a]  M.  9  G.  2. 1735.  Surf.  Scttl.  (^afcA,  73.  \ 

■b]  M.  10  G.  2.  1^34.  Burr.  Settl.  Caffes,  pS^ 

c\  M.  13  G.  F<Ai  128.  «Scfl;  CaC  i)4**  :  ] 

J]  £.  15  G,  I    1775*  ^^^^'  Sttx\.  Cafes^  809. 
e]  E.  4  6.  i.  F61.  120.  2  Seff.  C4ft«,  170, 

[/]  M.  18  G.  ).  1778.  R.  «.  Inhabitants  of  Wsfl(^I.    a^/,  p.  35.     Fitk  ftlfo  the  tift  4f 
the  King  v.  the  lohabitanu  of  St.  John,  Southwerk.  Tn.19  Q.  3.  1779.  poil. 
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Rex  V.  Inhabitants   of  Sandwich,  otherwife  Swannage.    Saturday, 

Jan.  27. 

TW  O  joftices  allow  a  rate  of  one  penny  in  the  pound  for  the  The  court 
relief  of  the  poor  of  the  parifli  of  Sandwich,  otherwife  Swan--  willnoiquafli 
nage,  in  the  ifle  of  Purbeck,  in  county  of  Dorfet.  cqaliity '  bV- 

Upon  the  appeal  oi  John  Beamijier  and  others,  occupiers  of  lands  caufchoufes 
in  the  faid  parifb,  againft  this  rate,  their  notice,   amongft  other  ^"^j^"^^'^*^ 
cftufes,  fet  forth,  •*  That  the  rate,  was  unequal  and  partial,  bccaufc  J^orin%ual 
tenements  and  farms,  confiding  of  houfes,  land,  or  ground,  are  in  proportions. 
fuch  rate  or  afleflment  charged  and  afleflTed   at   one  penny   in   the 
pound,  and  cottages  or  dwelling-houfes  at  only  three  farthings   in 
the  pound :  whereas  fuch   cottages,  or  dwelling-houfcs  ought   to 
have  been  rated  and  afleflcd/  on  a  par  with  tenements  and  farms,  at 
one  penny  in  the  pound."  '        - 

:    The  feflions  qua(h  the  whole  rate  and  order  a  new  equal  afTcfT* 
ment  to  be  made  ;  and  H^atethe  following  cafe: 

That  it  was  proved,  on  the  hearing  of  the  faid  appeal,  that  this 
was  an  affciTment  of  one  penny  in  the  pound  on  the  occupiers  of 
lands  and  three  farthings  in  the  pound  on  the  occupiers  of  cot« 
tages  and  dwetling-houfes,  according  to  their  then  annual  rents; 
that,  from  the  year  1735,  to  the  year  1776,  a  conftant  diftindion 
had  been  obferved,  in  rating  houfes  and  lands,  the  former  having 
always  been  rated  in  a  lefs  proportion  to  their  rents,  at  the  refpec*^ 
tive  times  of  fuch  rating,  than  the  latter  ;  that  the  land  in  general, 
in  the  parifli  of  Swannage^  is  burthened  with  no  particular  charges 
that  are  not  incident  to  land  in  general ;  but  that  both  lands  and 
houfes  are  fubjedt  to  the  ufual  repairs,  and  taxes,  generally  incident 
to  each  refpedlively, 

Rooke  hiii\g  called  upon  to  fupport  the  rule  to  qua(h  the  order  of 
feilions,  contended  ;  that,  on  account  of  repairs  and  other  incidental 
charges,  nothing  was  in  itfelf  more  reafonable,  or  more  generally 
received,  than  the  pradiice  of  rating  houfes  lower  than  lands :  that, 
in  confequence  of  what  feemed  to  be  the  opinion  of  the  court  lafl 
year  {/?],  when  the  fame  queftion  came  before  them  from  this  pari(b, 
and  alfo  in  confideration  of  the  cuftom  dated,  the  parith  had  in  the 
prefent  rate  revived  that  diftindtion ;  that  the  difference  therefore. 


[a]  R,  V.  Botlen  H.  ao  G,  1780.  Jntt^  93. 

P  which 


\ 
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1781.      which  the  court  had  before  faid,  they  could  not  compel  the  pari(h 
^^ — ^— -^     to  make,  but  which  they  intimated  was  reafonable,  had  now  been 

B.iTANTsof       He  alfo  objeded  in  point  of  form,  that  the  notice  of  appeal  was 

Sawdwxch   jqq  general,  and  that  it  ought  to  have  fet  out  Mmiuaim  the  par* 

Swarm agV  ticular  houfes,  which  were  underrraiiJ,   find  the  particular  lands^ 

which  v/cTc  cver-rated  i  or  tfcat  the  rjelicf  gra^oted  ought  to  have  beca 
lefs  general;  an4  that  the  fums,  afleflecl  upon  the  lands,  ought  to 
have  ftpod  aflciTed,  and  the  fums,  a  fie  (fed  upon  the  houfes  ought  to 
have  been  increafed  :  that  the  rate  thei-cfore  might  on  this  notice 
have  been  amended,^  and  confcqueptly  ought  not  to  have  been  alto* 
gether  qijiaihed :  that  the  juftices  arc  prohibited  from  fo  doifig  by 
St.  17  G«  2«  c.  3«  s.  6.  and  that  it  has  been  fo  adjudged  in  the 
cafe  of  [a]  the  King  v.  the  inhabitants  of  ^///^j,  and  [6]  the  King 
t;.  the  Inhabitants  of  RingwooJ :  thaty  in  confidcration  of  confer 
quences,  the  court  will  incline  in  favour  of  rajCes:  that,  if  quaihody 
all  the  money  colleded  under  thfuxi  muil  be  refunded  ;  and,  if  co- 
ercive meafures  have  been  ufed,  trefp^ifs  lies  againil  the  parifit 
ofiicers. 

Dunning,  in  fupport  of  the  order  of  feffions,  infifted  ,  that  there 
was  nothing  in  the  order,  which  imported  that  the  feflions  did  not 
a£l  upon  other  confiderations  than  merely  the  comparative  value  or 
rent  of  lands  and  houfes:  that  the  court  never  had  or  ever  willlaj 
down  any  general  rule  for  aflcffing  lands  and  houfes :  that  the  ju^ 
proportion  between-  them  muft  ever  depend  upon  local  circum* 
ftances;  that  in  this  pariih  there  exifted  circumftanccs,  fuch  a| 
would  well  warrant  an  equal  afTcfTment  of  each  fpecies  of  property : 
viz.  that  nine-tenths  of  the  burthen  of  the  poor  arofi:  from  the 
houfes:  and  that  the  rate  could  not  be  amended,  as  the  obje^tioa 
went  to  every  name  in  the  rate. 
Lord  Mansfield, 

The  court  has  certainly  laid  down  no  general  rule  as  to  the  mode 
of  aiTefling  hou(es  and  land«  They  certainly  could  not  lay  down 
any  fuch  rule  either  one  way  or  the  other.  Tb^  proportion  in 
which  they  refpci^ively  contribute,  mud  ever  •depend  upon  local 
circumAances ;  and  if  nine-tenths  of  the  burthen  arife  from  the 
houfes,  fuch  circumftance  was  fufficient  to  influence  the  judgment 
of  the  court  below  in  adjufting  that  proportion.     The  objection 


\a]  £.  10  G.  3.  1770.  Bott.  34.  and  fincc  reported  in  5  Borr*  3634,  and  2  Blackft.  709. 
p]  Tr.  15  G.  3.  1775.  Cowp.  326. 

here 
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here  goes  alfo  unavoidably  to  the  whole  rate;  for  it  is  throughout      I78f# 
made  by  a  rule  and  proportion  which  the  judices  thought  unequal^ 
and  therefore  they  could  do  nothing  but  qua(h  the  whole. 


AfhbvTp^ 


Rule  difcharged^  and  the 
Order  of  Seflions,  quaihing  the 
Rate,  affirmed. 


R.  V.   IVHA« 
miTANTS   of 

Sandwich 
otherwife 

SwAltMAGI#. 


■•*ri6i*ii^B^«irt*Mki^M>^*AMa^-^«H^^^M*M«a 


-  Rex.  V.  Inhabitants   of  Nympsfield.  5Sif' 

TWO  juftices  remove  Hannah  Llttfi  and  her  child  from  the  ?*^^5^^^ 
parifli  of  Avening  in  the  county  of  Gloucefier  to  the  pari(h  of  w^e^ithoui 
Nfmpsfietd^  in  the  fame  county.     The  feflions  on  appeal  confirm  has  maker's 
the  order,  and  ftatc  the  following  cafe :  knowledge, 

#v«i        €^  t      r  t     i  i-i»        «»^«  t  i»t«*       t       out  of  the  pa- 

Thzijobn  Lloyd^  was  hired  to  Lord  Ducte,  who  refided  in  the  rifhin  which 
parifh  o\  Woodcbejler^  at  Cbriftmas^  ^77^9  as  a  game-keeper.     That  h"mafter 
he  lived  the  year  in  that  fervice,  and  lay  over  the  fiables  belonging  fcttUmcnu  * 
to   his    Lordfhip's  houfe;    which  tables   were   in    the  parifh  of 
Nympsjield  in  the  faid  county  of  Gloucefier ^  where  fome  of  the  other   . 
men  fervants  lay:  thtit  zi  Cbn^mas^   1772,  he  received  his  year's 
W](ges  and  continued  In  the  fame  fervice  under  the  faid  hiring  till    * 
Lady-day   17739  when  he  quitted  his  fervice  :  that  in  the  month 
of  February,  1773*  he  married  Hannab,  his  now  wife,  who  refided  • 
with  her  father  in  the  parifh  of  Avening^  an  adjoining  pari(h  in  the 
faid  county :  that,  the  faid  Jobn  Lloyd  Lay  at  Avening  the  greatefl 
part  of  the  lafl  80  days  before  the  time  of  his  quitting  his  faid  fer- 
vice, without  the  privity  or  confent  of  his  Lordfhip  or  knowledge 
of  his  houfe-flcward  1  who  faid,  had  he  known  thereof^  he  would 
certainly  have  acquainted  his  Lordfhip  therewith. 

Baldwin  had  moved  for  the  rule  to  quafh  thefe  orders,  and  now, 
C/j^or^  admitting  that  he  could  not  diflinguifh  this  cafe  from  that 
of  [a]  the  King  v.  the  Inhabitants  of  Hedfi>r^ 

Per  curiam^ 

Rule  abfolute  and  both 
Orders  quafhed. 


■  i 


•      ■     % 


[fl  Tr.  iS  G.  3«  1778.  Anii,  51. 

Rex 

P2 
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Saturday, 
Feb.  10. 

When  the  ti- 
tle of  the 
rate  is  fo 
much  In  the 
pound, and 
the  pauper's 
name  and 
yearly  rent 
are  infer  ted 
in  the  rate, 
a  fettleinent 
is  gained  % 
though  no 
fum  appears 
tobeaflefTed. 


Rex  V.   Inhabitants  of  Corhampton* 

TW  O  jufticcs  remove  Maria,  xhc  wife  of  Richard  GooUff^ 
and  her  three  children,  from  the  parish  of  Croydon,  in  the 
county  of  Surrey^  to  the  parifh  of  Corbampton  in  the  county  of 
Hants.  The  feflions  on  appeal  confirm  the  order,  and  date  the 
following  cafe  : 

Richard  GoodiJ^  the  hufband  of  one,  and  father  of  the  other  per- 
fon  removed,  was  originally  fettled  at  Corbampton :  in  1769,  came 
to  Croydon^  and  there  rented  a  houfe  at  4/.  10  i.  per  annum.  On 
the  loth  oi  June,  1773,  the  ovcrfeers^&c.  made  a  rate  of  2  8.  in 
the  pound,  prout. 


Rent. 

« 

Occupiers  namest 

Sums  aflefled. 

^•4. 

: 

Qj^  C.                   Richard  GoodiiF. 

1                                  — . — 

•    •                     •  • 

■ 

t 

The  overfeer  on  the  2 ad  demanded  of  hinifor  the  rate  8  j.,  de- 
claring he  was  alTelfed  that  fum  for  the  relieff  of  the  poor:  th6 
pauper,  Goodiff,  objected  to  the  payment  thereof,  alledging  he  was 
not  a  parifhioner.  The  overfeer  opened  the  rati  book,  (hewed  him 
his  name  therein  ;  and  threatened  to  didrain  for  the  8  s.,  if  he  did 
not  pay  it.  Goodiff,  on  this,  paid,  the  money  direOly.  In  the 
afternoon  of  the  fame  day  the  overfeer  returned,  with  the  veftry 
clerk,  and  offered  to  return  the  money,  alledging  that  he  had  taken 
it  by  miftake.  GoodiJ  refufcd  to  receive  it.  The  overfeer  however 
left  it^  and  went  away ;  on  which  Goodiff  threw  the  money  after 
him. 

It  was  admitted,  that  Q^  C.  meant  ^cere  certificate^ 
Mingay  (hewed  caufe  in  fupport  of  thefe  orders;  and  contended, 
that  though  in  all  the  cafes,  which  have  turned  upoi>  the  defcriptioQ 
of  the  pauper  upon  the  iace  of  the  rate,  the  court  has  inclined  lu 
favour  of  the  perfon  dcfcribed,  yet  here  there  was  neither  any  rating 
in  point  of  fadt,  or  had  there  ever  been  on  the  patt  of  the  parifli  an  in* 
tenlion  to  ratethe  pauper:  that  the  rate  remained  in  blank  to  this  day: 
that  the  error  of  their  officer,  which  faeattempted  the  fame  day  to  cop- 

rea 
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reft,  ought  not  upon  principle  to  conclude  the  parifh  ;  and  that  it      lySi. 
had  been  fo  adjudged  in  the  cafe  of  [a]  the  King  v.  the  Inhabitants     "^ — ^ — ' 
of  fVarblington ;   in  which  cafe  it  was  alfo  determined,   that  no  fet-  r.  ^.  i^ha- 
tlement  could  be  gained  by  the  pauper;  as    "  the  rate  was  left  in  bitantsoF 
blank  during  the  whole  year  and  no  fine  fet  againft  his  name.'*  ^°VoV^' 

Kerby  S.,  in  fupport  of  the  rule  to  quafti  thefe  orders,  infifted ; 
that  the  not  finding  of  the  particular  fum  aflefled,  in  its  proper  co- 
lumn, was  immaterial ;  as,  by  reference  to  every  other  part  of  the 
rate,  its  true  conftrudtion  and  the  intent  of  thofe  who  made  it,  were 
obvious :  that  as  the  pauper's  name  appeared  upon  it,  the  ftylc  of 
the  rate  would  alone  have  fupplied  this  omiffion  ;  for  it  was  ftated 
to  be  a  rate  of  2S.  in  tbi pound:  but  that  the  rent  of  the  pauper's 
houfe  was  alfo  corredly  ftated  in  its  proper  place ;  and  that  the 
whole  together  amounted  to  as  full  demonftration,  that  the  pauper 
was,  as  that  no  other  perfon  could  be,^'rated  :  that,  as  to  the  objedtion^ 
that  the  pariQi  did  not  intend  to  rate 'the  pauper,  it  is  no  part  of  the 
duty  of  the  pariihioners  at  large  to  do  this;  but  that  it  is  the  pe- 
culiar province  of  that  officer,  who  in  this  cafe  adtually  had  done  it ; 
and  afterwards  enforced  the  payment :  that,  as  to  the  cafe  of 
Warblington^  it  turned  altogether  upon  fraud ;  that  the  pauper  had 
ufed  mifreprefcntation ;  and  the  tranfadlion  having  been  twelve 
months  after  the  rate  made,  and  when  the  officer  adted  under  a  dif- 
ferent appointment,  that  it  was  confidered  as  the  adl  of  an  unautho- 
rized individual ;  and  not  an  adt  of  office,  and  fuch  as  would  con- 
fequently  bind  the  parifli. 

Lord  Mansfield^  (ftopping  Palmer,) 

There  is  no  queftion  at  all.  It  is  (hewn  that  the  cafe  of  Warh^ 
lifigton  does  not  apply.  Here  is  a  rate  made,  and  the  title  of  it  is^ 
"  a  rate  of  2/.  in  the  pound.'*  There  is  a  column,  afccrtaining 
the  rent ;  and  the  moment  you  fix  the  rent,  you  fix  the  proportion 
of  the  rate ;  for  the  fum  to  be  aflefled  is  a  confcquence.  What  it 
the  inferting  of  his  name  but  rating  him?  And  for  what  purpofc 
is  his  name  fo  inferred  ?  To  denote  he  is  to  pay.  Then  has  he  paid  ? 
Yes,  and  againft  his  will.  After  this,  the  parifh  officer  fliall  not  be 
permitted  to  fay  :  *'  I  have  thought  better  of  it  fince  the  morning  : 
take  back  your  money,   for  you  (hall  gain  no  fcttlcmcnt  here/* 

Willes^  Ajhhurjl^  and  Buller^  juftices,  concurring. 

Rule  abfolute  and  both 
Orders  quaihed.. 


«]  Tn  14  G.  3.  1774.  Buir.  ScuU  Cafes,  787. 
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««#»r/ir.  Rex   V.    Inhabitants  of  St.  Michael  in  Bath. 

TWO  jufttccs  remove  Join  Freeman  and  EHzabetb  his  wife  froBl 
the  parifli  of  Wallcatt^  in  the  city  of  hatb^  in  the  county  of  iS^ 
ftttrjtt^  to  the  parifli  of  St.  MkhaeU  in  the  fame  city  and  county.  The 
feflionson  appeal  confirm  the  order,  and  (late  the  following  cafe: 
Aninfolvcnt.  That  the  paupcf  ^ohn  Freeman  being  intitled  to  two  freehoTd 
Xi^iftfte"*  how^cs  in  Wallcctt,  one  of  the  value  of  28  /.  a  year,  the  other  of  26  /. 
to  traftces  for  a  year,  in  1778  conveyed  them  to  truftees  by  indentures  of  lea(e 
TTcbtl^^  and  releafe,  dated  the  6ch  and  7th  of  March,  .1778,  in  truft  to  be 
Mdthofe  f^I^f  ^nd  the  money  arifing  from  the  fale  to  be  paid,  firft  in  dif* 
debts,  at  the  charge  of  two  mortgages  due  thereon  amounting  to  500/.,  after- 
fcMringof^  wards  to  his  other  creditors  rateably,  and  the  furplus,  if  any,  to  him^ 
die  queftion,  his  cxecutors,  admiuiftrators  and  affigns  : — It  appeared  alfo,  that 
atlcaft,  ap.  the  houfes  were  both  let  to  other  pcrfons  at  the  time  of  the  coor 
cccd*thc'va-*  veyancc,  and  the  pauper  then  refided  in  a  public«houfe,  in  the  pa^ 
Ineofhis  ef-  rifl)  of  St.  Michael^  at  the  rent  of  40/.  per  annum  \  which  he  had 
b 'a  ?d"^'  occupied  fcveral  years,  till  he  failed  ;  that,  afterwards,  one  of  the 
upon  fuchV  houfes  becoming  void,  the  truAees  having  the  poiTeffion  and  the 
tatc.  acquire  key  thereof,  employed  one  Betty  Farrant^  then  a  lodger  in  the 
MuiA^icfsom  P^^^f 's  houfe,  to  clean  the  faid  vacant  houfe,  and  paid  her  3  /.  for 
hejfthepDr.  her  fo  doing,  and  delivered  her  the  key  for  that  purpofe;  which  ihe 
^if  ^"h  ^  ^  *  ^^*^  5^//y  Farrant  having  done,  placed  the  key  in  the  bar  of  fuch 
bcciTobuin-  ^^i^  public-houfe  amongft  fome  other  things  of  her  own,  which  (he 
ed  by  him      kept  there ;   intending  afterwards  to  re*deliver  the  fame  to  the  faid 

S"Sl7ndy.    ^^"^^"^^  •  *^"^  .^^®  pauper's  wife,  took  the  faid   key  from  thence, 

and  took  the  pofleffion  of  the  faid  vacant  houfe,  and,  with  herhuf- 
band,  hath  continued  there  ever  fince  to  the  time  of  removal,  being, 

in 
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In  the  whole,  one  year  and  three  quarters :  that  one  of  the  trufteea^  178  f« 
feeing  her  carrying  her  goods  thither^  gave  her  notice  that  (he  waa  '^ — ^^f**^ 
doing  wrong,  not  having  the  confcnt  of  either  the  truftees,  or  credi*  ^^  ^,  j^i^^. 
tors  to  go  thither :  to  which  (he  replied,^  **  I  am  going  to  my  own  bitantsoF 
cfttte,  for  I  and  the  children  can't  lie  in  theftrect/'  That  the  pre-  ScMicbau, 
mifes  have  not  yet  been  fold  by  the  truftees  ;  that  the  value  theren  ^  ^^^ 
of  was  proved  to  be  about  650/.  M  prefent,  but  at  the  time  of  the 
conveyance  were  fomething  more ;  the  debts  owing  by  the  pauper,  for 
which  fuch  truft  deed  was  executed^  including  the  two  mortgages^ 
tre  8S1  A  tnd  upwards;  that  it  doth  not  appear  on  the  deed  how 
the  annual  rents  were  to  be  difpofed  of  until  the  fale  (hall  be  made. 
Dunning  and  Burrougb  (hewed  caufe  in  fupport  of  thefe  Orders.; 
tnd  Burrougb  contended,  that  the  pauper  had  no  fuch  property  im 
WaUcottf  by  a  reiidence  upon  which  he  could  acquire  a  fettlement  c 
that  it  wa«  meant  by  the  conveyance  to  diveft  him  of  every  thing 
and  to  give  the  whole  to  the  truftees  for  the  benefit  of  his  creditors  i 
that  he  had  no  beneficial  intereft,  no  poflibility  of  a  furplus ;  bf^ 
caufe  it  is  found  in  the  cafe,  that  his  debts  exceeded  the  viiluc  of  thf 
premifes :  that  the  fadt  completely  (hut  out  the  prefumption  of  a 
refulting  truft :  that  the  operation  of  fuch  a  claim  of  property  if 
admitted,  would  be  to  defeat  the  conveyance,  and  make  him  aft 
contrary  to  his  own  deed,  that,  if  the  pauper  could  legally  claim  a 
fettlement  here,  by  the  fame  rule  after  a  refidence  of  40  days,  the 
creditors  might  alfo,  as  many  of  them  at  leaft  as  the  houfe  would 
hold :  that  it  was  faid  on  the  other  fide,  that  this  cafe  might  be 
compared  to  that  of  a  perfon  intitled  to  adminiftration,  and  refident 
upon  the  property  fo  claimed,  without  adminiftration  granted ;  and 
that  fuch  might  be  (aid  to  have  an  equitable  eftate :  but  in  anfwer  to 
this  he  cited  the  cafes  of  [a]  the  King  v.  the  Inhabitants  of  Wid'^ 
worthy^  and  [^]  the  King  v.  the  Inhabitants  of  Cold  AJhton^  as 
proving  that  a  mere  title  or  equitable  claim  is  not  fuch  an  intereft  as 
will  give  a  fettlement :  that  though  it  had  indeed  been  thrown  out 
in  this  laft  cafe,  that  there  might  be  a  difference  in  the  cafe  of  a 
fole  next  of  kin;  yet  that  in  the  cafe  of  \c\  the  King  i).  the  inha- 
bitants of  Pain/wick^  that  point  feems  to  have  been  fettled  other** 
wife :  that  it  was  the  cafe  of  a  widow,  whofe  dower  was  not  zi* 


[«]  Tr.  10  and  ii  G.  1737.  Bun.  Scttl.  Cafes,  109.  BotL  3761 

{h}  H.  31  G.  2.  175S.  Burr.  Settl.  Cafes,  444.  Bott.  379. 
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1781.      figned;   and  the  court  held  that  (he  could  not  under  fuch  circum* 

^^ — - — '     ftances  by  40  days  rcfidence  gain  a  fettlement ;   and  that  this  fcemed 

R.  v.IicRA-  equally  ^o  conclude  againft  the  claims  of  a  folc  next  of  kin, 

BiTAWTs  of       Lord  Mansfield.     This  cafe  ac  firft  ftfuck  me  as  being  like  that: 

St. Michael  [j^j  j  j^j^^  \^^   before  adcniniftfation  fuch  next  of  kin  does  not  gaio  a 

**    ^    '    fettlement.  \a\ 

Burrougb.  The  cafe  of  [^]  the  King  v.  the  Inhabitants  of  Nat^ 
iand,  which  will  be  infifted  upon  on  the  other  fide,  was  an  extra- 
judicial opinion  upon  the  circuit ;  and  when  before  this  court,  went 
off  without  argument  upon  the  point :  that  in  that  cafe  the  whole 
tf uft  was  for  the  benefit  of  the  children,  one  of  whom  the  paoper 
was ;  but  that  here  the  trufl:  was  not  at  all  for  the  benefit  of  the 
pauper,  but  wholly  for  that  of  the  creditors  :  that  even  if  the  pau* 
per  would  otherwife  have  had  a  right  to  refide  upon  the  premifes 
till  the  truftees  had  fold  them,  here  his  rcfidence  was  under  a  pof« 
teBRon  acquired  by  fraud  :  and  that  as  the  law  was  clear,  that  a  par* 
ty  ihatl  never  avail  himfelf  of  his  own  wrong,  fo  naither  (hould  the 
parifh  of  St.  Micbae/,  who  fet  up  a  right  under  the  pauper,  avail 
themfelves  of  his  own  wrongful  ad. 

Dunning.  Confidering  the  objeA  of  this  conveyance,  the  fi- 
lence ,  of  the  deed  upon  the  fubjeft  of  the  intermediate  profits, 
founds  the  fironged  prefumption,  that  the  whole  legal  and  cqui- 
table  eftate  was  meant  to  be  pafied  :  every  pofiefibry  right  and  title 
to  enjoyment. 

Gouid  and  Morris^  fuppprted  the  rule  to  quafli  thefe  orders*— 
Gould  infifted,  that  the  truftees  here  had  no  beneficial,  and  the  cre- 
ditors no  legal  intereft  :  that  the  creditors  had  nojm  in  r^,  but  were 
only  in  the  fituation  of  next  of  kin  without  adminiftration ;  that 
the  beneficial  intereft  was  certainly  in  the  grantor  till  fale :  that 
the  conveyance  to  the  truftees  was  fubjedl  to  a  mortgage  :  that  it 
was  clear,  that  a  mortgagor  in  pofiefiion  could  acquire  a  fettlement ; 
if  then  this  mortgagor  could  gain  a  fettlement  againft  his  mort- 
gagee, why  {hould  he  not  againft  his  truftee  ?  That  though  it  is 
ftated,  that  the  debts  new  exceed  the  value  of  the  eftate,  yet,  that 
the  cafe  does  not  find,  that  they  did  fo  at  the  time  of  the  convey- 
ance made  ;  that  if  it  had,  that  eftatcs  are  often  mortgaged  for  more 
than  they  are  worth,  but  that  thefe  arc  private  tranfadliohs,  into 
which  this  court  can't  enter :  that,  if  the  truftees  made  no  profit 


[tf]  FUe  Rfx  V.  Inhabiunts  of  North  Curry,  M.  22  G.  3.  1 781.  pod. 
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of  the  cftatc  for  the  benefit  of  the  creditors,  the  benefit  and  ufe  of     i78i# 
It  would  refuk   to  the  pauper:    that    being   in   poflefiion    of  his     ^ — w — ' 
own,  the  parifh  could  not  remove  him :  that  an  adtion  for  ufe  and  ^  ^  Inha- 
occupation  would  hot  lie  againft  him  :  and  that  the  truftees  could  BiTANTsbf 
not,  till  after  a  fale,   have  iiipported  an  ejedment  ag^ainft  him :   and  StMicHA»t 
he  cited  the  King  v.  Nat/and  as  m  point. 

Af(9rm  alfo  infixed,  that  an  equitable  intereft  is  the  fame  as  a 
legal  one  to  the  purpofe  of  a  fettlement :  (Lord  Mansfield.  Un- 
doubtedly fo,)  and  that  the  pauper  by  refidence  upon  fuch  a  pro- 
perty of  his  own  had  here  acquired  a  fettlement :  that  he  had  con- 
veyed away  his  legal  eflate  by  deed ;  which  is  precifely  the  fame 
thing  as  a  mortgage.  What  difference  is  there  then  between  the 
truflee  and  a  mortgagee  ?  Their  fituation  mud  be  the  fame  ;  and 
till  an  actual  fale>  thefurplus  muft  be  the  pauper's:  that,  if  fo,  the 
pofTcflion  of  thefe  premifes,  not  ufed  for  any  purpofes  of  the  trufl^, 
muft  clearly  be  a  furplus  :  that  this  cafe  was  not  like  that  of  the 
King  '0.  JVidworiby :  becaufe,  where  there  are  many  next  of  kin, 
till  adminiflration  is  taken  out,  no  one  has  any  title  either  legal  or 
equitable;  and  where  there  is  one  only,  from  what  dropped  frorti 
the  court  in  the  King  v.  Cold  AJhton^  it  feemed,  that  fuch  would 
gain  a  fettlement :  that  inr  the  King  v.  Pain/wick^  when  upon  the 
ground  of  its  being  an  equitable  eflate,  he  endeavoured  to  fupport 
the  widow's  claim  to  a  fettlement,  he  was  told,  that  dower  was 
barely  a  right  of  adlion,  and  that  fhe  was  a  trefpafTor:  that  the  pau- 
per here  might  at  any  time  have  faid  to  the  creditors  :  ''  Here  is 
your  money :  the  truftces  fhall  not  fell  i'  that  the  truflees,  until  a 
fale,  could  not  have  fupported  an  ejedlment  againft  their  cefiuy  que 
trufii  for  the  conveyance  to  them  was  only  for  the  purpofe  of  a 
fale :  that  afterwards  indeed,  that  upon  a  fale,  the  vendee  of  the 
truftees  might ;  but  that  no  other  perfon  could. 

Lord  Mansfield. 

If  a  man  reiide  forty  days  upon  his  own,  he  gains  a  fettlement. 
The  queftion  therefore  is,  whether  this  pauper  did  fo  or  not  ? 
whether  the  property  was  or  not  his  own  ?  In  judging  upon  thefc 
queflions  the  court  has  always  gone  upon  the  real  fubflantial  right 
and  truth  of  the  cafe,  independent  of  the  form  of  the  conveyance. 
If  then  the  eftate  be  fubftantially  the  pauper's  property,  whether 
the  title  be  legal  or  equitable,  whatever  the  exterior  of  convey- 
ancing,   this  is  fufficient ;  and  therefore,  in  the  cafe  of  a  mort- 
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i^^Sr.     g^g^t  either  the  mortgagor  ormortgdget  inpaSkffion  rhz^  acquire 

^^ — ^ — '     a  fcttlement :  the  mortgagor  mky,  for  the  mortgagee^  whatever  the 

R. v.Inha-  ^ovm  he,  has  no  more  than  a  chattel:  the  khortgagor  is  the  real 

BiTANTs  of  owner,  ahd  has,  in  equity,  the  property  of  thelahd«  What  intereft 

^':^*^"^^^  then  has  the  pauper  here  ?  He  is  not  a  mortgagbr ;   but  an  infoU 

vent,  who  makes  an  immediate,  eonveyatace  of  all  he  hits  in  tht 
worljd  to  truftees  for  the  benefit  of  his  creditors.  'Tis  true,^  the 
deed  fays,  that  the  furplus,  if  any,  (hall  be  paid  to  the  pauper ;  but 
the  cafe  ftates,  that  his  debts  greatly  exceed  the  valub  of  his  eftate^ 
At  moil  then  he  had  but  a  chance  of  fomethilig  i  and  the  fad  upon 
enquiry  {hews^  that  it  is  nothing.  This  differs  mod  materially  from 
the  cafe  of  1  mortgage*  A  mortgagor  has  ah  interefl,  and,  by  t)l# 
very  nature  of  the  con  trad,  t  right  to  pofleflion  till  default  fxiiife^ 
^nd  an  ejedlment  brought.  After  the  mortgagee  his  got  pofleifibn, 
he  too  may  gain  a  fetclement.  But  here,  the  pauper  has  no  right 
to  continue  a  moment  upon  the  eftate.  But  thtre  is  dill  another 
and  a  ftronger  ground.  The  truftees  vrere  in  the  adual  poflfeflion  i 
and  this  pc^efHon,  by  means  of  a  fraud  pradifed  upon  their  agetit» 
nvas  wrefted  from  them  by  the  pauper. 
£u//er,  J. 

To  make  this  like  the  cafe  of  a  nlortgagor,  to  which  it  bias  been 
compared,  a  cafe  mud:  be  (hewn,  in  which  the  mortgagee  has  been 
in  poifei?ion  and  hds  loft  it  again  by  the  firaodulent  entry  of  the 
mortgagor. 

fFi/Ies  md  AJhburft^  juftices>  concurring, 

Rule  tdifchiarged  and  botli 
Orders  affirmed. 


fide  the  caib  of  the  King  v,  the  Inh«bkiants  of  WiveUagham.     Tr.  21  G.  3.,  17»I.  poft. 
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Re^  Vf  Jpb.ai)itaiits  of  Northfielc).  mj^e/jaj. 

May  2^. 

W  O   ju dices  rexijiovc  4^igail  jones^  the  widow  pf   Jofepb  Marriages 
Jones^  from  the  pa^rifli  of  King's  Ncr tony  i/o   th^  county  of  ^»J?ce  the  26tk 
Jf^^cefier,  to  th^  parift?  of  ptorthfield,  in   the  iaw?  couaty,     Jhc  chapds'nJTt 
fcffions  on  appeal  qxufh  the  prder,  and  ftatc  the  following  cafe  :         havmg  cha- 

That  the  pauper,   4bigail  Jonef,  being,  wbilA  fole,  ?  ^ttlcd  in- {^^»«^^^^^ 
habitat  zi  King's  Norton^  j^  the  yc^  177 S*  intermarried   with  Jo-  to\hcm°and 
fepb  Jones^  a  fettled  in'habifa<nt  at  pjarthfield^  2it  Brier /y- Hi/I  jchapcl,  in  which 
in  the  p.arifh  of  KhgtmnfirJ^  in  the  county  of  Stafford}  which,  nor«>wA 
creac;d  ijp  the  year  1765^  w^s  ,thqn  duly  confecra,tc;d ;  and  in  >f^hich  though  they 
diyine  fcrvice  had  been  p^Wicly  apd  regularly  celebrated  eycr  fincc  ;  ^*^^  e/*'^* 
and  jvherein  banns  of  naarriage  had  been  often  pabliflicd,  ?nd  mar-  cd!"arel  Ljw 
ridges  celebrated  previpu^  jto  the  piarriage  in  queftion  :   that  the  faid  thi  conftruc- 
phaipe)  was  a  new  pne^  ercdlcd   iipce  the  n^arriage  aft;  and  not ''^?^f/^^^^* 
ereded  on  the  foundation  of  one  that  was  ancient ;  find  no  a£t  of  fettie'ment 
parliament, obtained  for  eredling  the  faid  chapel,  or  for  celebrating  can  be  gained 

rr«A«.t.;.«r*^«  *u^«^  uttdcr  them. 

marriages  there. 

Bearcroft  (hew^d  caufe  in  fupport  of  thefe  orders ;  and  halving 
flated,  that  this  was  a  queflion  upon  the  conftrudtipn  of  the  ift  and 
8th  fedtion  of  [a]  the  bt.  26  G.  2.  c.  33.,  cotnn[K)nly  called  the 
marriage  ^6t,  contended  ;  that  upon  the  fadts  (late^  in  the  cafe^  this 
was  a  legal  marriage:  th^t.Uiough,  in  the  cafe  of  [i]  the  King  v. 
.the  inhabitants  of  Prejion  pear  Faverjbam,  it  had  been  adjudged 
fthat  the  feflions,  without  any  previous  fentence  of  t^e  fpiritiial 
court,  or  having  the  parties  before  them,  rnig^t  in  this  collateral 
way  inquire  into  the  validity  of  a  niarriage,  entered  ^to  in  dir^ei^^ 
contravention  of  this  aft,  yet,  that  the  terms  of  this  finding  muft 
fatisfy  the  court,    that  the  prefent  cafe  did  rfot  fall   withifi  the  pror 


[a]  By  f.  I-,  it  is  is  cnaAcd,  "that,  from  and  after  the  25  th  of  March,  1.7  54*  all  banns  of 
matrimony  (hall  be  publiihcd  in  the  pariih  church  or  in  fome  public  chapel,  (in  'which  public  cha^ 
pel,  banns  of  matrimony  have  been  usually  publijbed)  of  or  belonging  to  the  parifli  or  thapelry 
wherein  the  peribns  to  be  narried  ihall  dwell ;  and  by  C  8.  that,  if  any  perfon  (hall,  (from  or 
after  the  date  above-mentioned)  folemnize  matrimony  in  any  other  place  t|ian  a  church,  or 
public  chapel,  where  banns  have  been  ufually  publifhed,  unlefs  by  fpecial  licence,  Wr.  every 
perfon  knowingly  and  wilfully  fo  ofending,  ^r.  (hall  be  deemed  guilty  of  felony,  (ffr.  and  all 
jnarriages  folemnized  (fr^rn  and  after,  &r.  j  in  any  other  place  than  a  church,  or  fuch  public 
chapel,  unlefs  by  fpecial  licence,  Hfc.)  Jhedl  be  null  and  njoid  to  ail  intents  and  purpo/es 'wbat/o* 
ever, 

[bl  M.  33  G.  2.  1759.  B^^***  ^^'^'*  Cafes,  486.     Vide  alfo  i  Blackfi.  Rep,  ipt. 
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viiions  of  it ;  and  that  this  finding  would  warrant  them  in  making 
a  confirudtion,  which  would  fupport^  as  it  was  their  avowed  wi{h 
R.v.  Inha-  ^^^^'  times  to  do,  the  fettlemenf  of  the  pauper  and  the  adl  of  the 
BiTANTsof  court  below ;  and  at  the  fame  time  prevent  ihofe  heavy  penalties. 
North,  which  muft  othcrwife  attach  upon  many  innocent  and  refpedlablc 
perfons,  as  well  as  other  confcquences  that  muft  deeply  affed  t^e 
peace  of  numerous  families,  and  probably  of  many  that  Were  yet  un- 
born :  that  the  cafe  exprefsly  found,  that  banns  have  been  pub- 
lished and  marriages  celebrated  in  this  chapel  often:  that  the  im- 
port of  this  word  might  be  well  confidered  as  equivalent  to  that 
of  the  word  u/ua//y,  the  phrafe  of  the  adl  :  that  the  ufe  of  a  chapel 
for  purpofes  of  this  fort  could  not  be  fuppofed  fo  regular  and  conftant 
as  that  of  a  mother  church  ;  but  that  the  adls  done  there  were  bona 
JiJe,  and  as  free  from  all  imputation  of  fraud  and  concealment,  the 
objeft  at  which  the  provifions  of  this  aft  were  aimed,  as  thofe 
done  in  the  parifh  church  :  that,  if  this  were  fo,  the  only  remain* 
ing  doubt  was,  whether  the  word  "  ufua/fy"  in  found  conftruftion 
muft  be  referred  to  the  time  of  celebrating  the  marriage  in  quqftion, 
or  to  the  time  of  pafling  the  adt  ?  that  this  aft  was  generally  under- 
ftood  to  have  been  drawn  by  a  very  eminent  perfon  [a]  ;  That,  had 
It  been  his  intention  to  confine  the  celebration  of  thefe  rights  to 
buildings  at  that  time  ufed  for  thofe  purpofes,  it  muft  be  prefumed^ 
that  he  would  not  have  failed  fo  to  pen  the  aft  as  to  take  in  hrs 
objeft ;  but  that  this  cafe  had  been  left  at  large,  as  plainly  not 
within  the  mifchief  or  policy  of  that  law  :  that,  as  the  firft  mar- 
riage celebrated  in  this  chapel  could  not  be  fupported,  (hould  it  be 
afked,  at  what  precife  period  the  illegality  of  fuch  afts  performed 
there  ceafed,  and,  their  legality  became  eftablifhed,  it  was  fufficient 
for  him  to  {he\V,  that  at  the  prcfent  it  muft  be  taken  as  eftablifhed 
by  ufage ;  that  ufage  having  been  uniform  from  the  time  of  its 
ereftion. 

fVal/ace,  Attorney  General,  and  Baft^  in  fupport  of  the  rule  to 
quafh  thefe  orders,  infifted  j  that  all  general  and  conjeftural  rca- 
foning  upon  the  policy  of  the  Icgiflaturc  in  framing  this  aft  were 
altogether  excluded  by  the  exprefs  words  of  the  8th  feftion ;  which 
declared  all  marriages,  not  folemnized  in  places  where  banns  have 
not  been  ufually  publiftied  on  the  2^tb  of  March  J  754,  to  be  void  :: 
that  a  fucceflion  of  illegal  ads  could  never  be  made  a  foundation  of 
legal  title :   that  no  length  of  time,  no  cuftom  could  ever  make  that 


i^"^iwi»«*^^i"i^ 


[/}]  Lord  Hardwicke*. 

kw 


> 


R.  V.  Ikha- 


FIELD. 


Eafter  Term   21  Geo.  3.  117 

law,  which  originated  in  oppofition  to  the  provifions  of  the  law : 
quod  ab  initio  non  valet ^  traSfu  temporis  non  convalefcit :  that  it  fpoke 
fo. plain,  that  no  one  could  pretend  not  to  underftand  it :  that,  the 
earned  debate  and  difcuflion,  that  it  was  ftatcd  on  the  other  fide  to  BiTAMTs'of 
have  undergone,  had  fo  univerfally  difFufed  the  knowledge  of  its  No»th- 
provifions,  as  to  make  it  dill  more  unreafonable  to  afFedl  an  igno- 
rance of  it  :  and  confequently  that  it  was  much  lefs  likely  to  entrap 
than  any  other  prohibitory  law:  that,  therefore  it  ought  on  every 
principle  of  juftice  and  good  fenfe  to  receive  the  fame  con(lru£tion 
now,  as  if  the  cafe  had  arifen  the  day  after  the  law  had  paflfed : 
that  fuch  was  the  received  conftrudion  of  the  adt,  was  evident  from 
the  line  of  condudl  purfued  in  Lincoln  s^ Inn,  Gray's^Inn,  and  other 
chapels  -,  where,  though  marriages  had  ufually  been  celebrated  in 
them  before,  upon  the  pafling  of  this  a£t  the  pradlice  was  difcon« 
tinued ;  and  that  it  would  be  abfurd  to  give  a  better  fituation  and 
larger  privileges  to  a  chapel,  erected  fince  the  date  of  the  a£t ;  and 
in  which  the  ufage  itfelf  was  not  of  fo  decided  a  charadter  and  fa 
correfpondent  to  the  requifitions  of  the  a£l. 

Lord  Mansfield. 

For  a  great  while  I  was  very  much  averfe,  in  fuch  a  queftion,  and 
between  luch  parties,  from  making  a  decifion :  but  upon  confide- 
ration  I  have  thought  otherwife.  If  there  has  been  error,  and  ill 
confequences  muft  follow,  we  ought  to  put  a  flop  to  it  as  early  as 
poflible:  left  it  (hould  pafs  as  if  a  doubt  had  been  entertained  by 
the  court,  where  they  had  no  doubt  at  all.  And  were  the  error 
under  fuch  circumflances  to  be  perfifted  in,  a  reproach  would  juftly 
lie  upon  the  court  for  not  having  declared  the  law.  To  be  fure 
there  may  be  irregular  ads,  that  length  of  time  will  cure ;  and  this 
flatute  does  not  take  away  the  evidence  of  prefumption  arifing  from 
cohabitation  :  but  where  the  evidence  is  clear,  that  any  of  the  le- 
gal requifites  are  wanting,  the  marriage  muft  be  void.  I  remember 
in  the  cafe  of  the  Savoy  chapel,  the  minifter,  after  the  pafling  of  this 
acfl,  perfifted  in  defiance  of  it,  to  celebrate  marriages  there.  He  in- 
fifted  that  he  had  a  particular  privilege  of  marrying  without  a  li- 
cence ;  and  availing  himfelf  of  a  difpute  then  fubfifting  between  the 
crown  and  the  duchy  of  Lancafier,  fheltered  himfelf  fometimes 
under  one  and  fometimes  under  the  other.  He  had  married  may 
hundreds  in  the  year  ;  but  it  was  neceflary  to  interpofe  and  check  an 
evil,  which  muft  otherwife  have  in  great  meafure  defeated  the  adl;  and 
when  Attorney-General,  I  profecutcd  and  convicted  him»    The  in- 
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terpofition  of  the  Icgiflaturc  [a]  may  confirm  the  aiaraage$  cclc*- 
brated  in  this  chapel ;  but  the  adt  clearly  meant  churches  or  cha- 
pels exiting  at  tbe  time,  and  in  which  banns  were  then  ufuajly  p.ub'- 
liihed.  k  alfo  fpeaks  [^j  of  **  the  church  or  chapel^  of  or  bcLoDg;- 
ing  to  the  parifh  or  chufelry^  within  which  the  ufuail  tlace  of  abode 
of  one  of  the  parties  has  been  &c/' ;  meaning  fuch  chapels  as  have 
a  diftridt  an'nexed  :  and  there  is  no  fuch  chapelry  here.  lf»  as  is  ad- 
mitted, the  firft  marriage  was  bad,  fo  muft  every  fucceeding  one  bc> 
A  number  of  indances,  all  void,  cannot  make  a  foundation  for  a 
legal  ufage.  This  cafe  comes  diredlly  within  the  provifions  of  .tlic 
ad,  and  the  marriage  is  void, 

Willes^  jljhburft,  and  Buller^  jufliceSj  concurring. 

Rule  abfolute,  and  both 
Orders  qua(hed. 


^a\  In  confequenceof  this  judgment  an  a£l,  21  G.  3.  c.  53.  paded,  giving  validity  to  all 
rinarriages  already  had- or  to  be  folemnizcd  before  Auguji  i,  I7^i»  in  all  churches  and  chapels 
ereftedfince  the  St.  26  G.  2.  c.  33.;  and  indemnifying  fuch  clergymen,  as,  before  the  10th 
iSiJiulyy  1781  •>  had  folemnized  fuch  marriages. 


Widni/daj, 
May  2 J. 


Rex  V.    Inhabitants    of  HuUand. 


TWO  ju  dices  remove  y^w^r^/  Bent/y,  Elizabeth  his  wife,  and 
their   tvro   children,   from    the  liberty  of  Hulland,  in    the 

county   of  Derby^  to  the  parifli  of  Bradley^  in   the  fame  county. 

The  feflions  on  appeal  quaQi  the  order^  and  (late  the  following 

craf^ : 
"^^^ofafer-  That  at  Wbitfuntide,  1768,  the  pauper,  who  was  then  a  (mgle 
vant,whohaI  man  and  a  blackfmith,  hired  himfelf  at  HuUand  for  a  year  to 
in  his  annual  Jofepb  Coptfiick^  blackfmith,  who  had  a  houfc  and  (hop  at  Brad-^ 
[cS^bhrw.*  ^^*  ^"^  another  houfc  and  (hop  at  HuUand  5  and  who  re(ided  oc- 
tant for  forty  cafionally  at  each  place;  but  whofe  family  refided  conftantly  at 
^d^'i"ifhcr'  ^^^^^^^  ^^^  ^^^^  ^hc  pauper  ferved  the  year— That  the  pauper 

is  determined 

by  the  lail  day's  legal  inhabitsaq^  in  any  of  thefe  parilhes. 

worked 
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worked  at  the  fhop  at  Hulland^  and  lay   there  five  nights  in   the     lySi. 
week  during  the  year,  except   three  weeks  together  in  the   latter     ^-^     ^ 
end  of  February  and  the  beginning  of  March  in  1769  ;  and  (on^e-  r^  ^,  Inha- 
times  a  night  or  two  befides,  when  he  lay  at  BradUyi  and,  on  the  bitantsoF 
Saturday  vind  Sunday  nights  the  year  through,  he  generally  lay   at  ^"^^^''^' 
Bradley^  and  never  at  Hulland  on   thofe  nights ;  that  the  pauper 
never  refided  forty  days  together  at  either   place,    but  he   refided 
more  than  forty  days  at  each  in  the  year ;  and  the  lafl;  two  nights 
of  the  year  he  refided  at  Bradley. 

Dunning  and  Coke  fliewed  caufe  in  fupport  of  the  order  of  fefiions 
and  infifted,  that  by  the  adt  of  the  i  ^  &;  14  of  Car.  2.  c.  12.  which 
was  an  explanatory  law,  fervants  were  to  be  removed  to  the  place, 
where  they  were  hji  XtgzWy  fettled  for  the  fpace  of  forty  days :  that 
a  iervant  is  fettled,  wherever  in  fuch  fervice  he  inhabits  for  forty 
days,  whether  they  were  fucceflive  or  not :  that  the  fefiions  had 
therefore,  under  the  circumftances  of  this  cafe,  purfued  the  only 
legal  courfe  in  their  power;  which  was,  counting  backward  from 
the  end  of  the  fervice,  and  fixing  the  pauper  in  that  pari(h,  ia 
which  they  firft  found  him  by  that  rule  to  have  been  a  legal  refi*- 
dent  as  a  fervant  for  forty  days  :  that  in  the  cafe  of  [a^  the  King 
V.  the  inhabitants  of  Lowefs,  which  would  be  relied  upon  on  the 
other  fide,  it  was  fo  far  from  true,  that  the  circumdances  of  the  lafi: 
day's  refidence  was  the  principle  that  had  governed  the  decifion,^ 
that  it  did  not  appear  from  the  report  upon  what  ground  the  court 
had  gone;  but  that  a  much  better  ground  of  decifion  was  fuggeiled 
in  the  cafe :  viz.  that  the  pauper  refided  molt  part  of  the  latter 
part  of  his  fervice  in  the  pariih,  in  which  he  alfo  happened  to 
have  lodged  the  lad  night:  that  the  pauper  here  had  lodged  the 
greater  part  of  the  whole  year  in  the  parilh,  in  which  he  had  not 
lodged  the  laft  night :  that  it  was  not  only  contrary  to  the  provi- 
fions  of  th^  a£t,  but  that  it  appeared  irreconcileable  to  common 
fenfe,  that  the  laft  day  of  the  year  fpent  in  one  parifh,  when  the 
inhabiiaAcy  throughout  the  whole  year  had  been  in  a  (hifting  and 
fluctuating  ftate  between  many  parilhes.  (hould  attach  upon  and 
fix  the  fenlement ;  and  that,  if  the  firft  thirty-nine  days  of  the 
year  were  fpeot  in  the  parifh  of  A<t  and  every  other,  except  the  lail 
in  that  of  fi,  that  the  laft  day,  which  at  fuch  an  interval  barely  com-t 


\a\  £•  16  G.  3.  i776«  Bon-.  Settl.  CaT^  8^5. 
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1781.     pleated  the  number  of  forty,  (hould   fingly  be  more  efFcdual  than 
' — ^ — ^     the  whole  antecedent  period,  confiding  of  fo  many  unbroken  forty,' 

R.  a;.  In  HA.  days. 

BiTANTsof  Ba^guy^  in  fupport  of  the  rule  to  qua{h  this  order,  infided  ;  that 
HvLLAwo.  ij^^  argument,  which  it  was  faid  the  cafe  of  the  K.  v.  Lowe/s  fup- 
ph'cd,  and  which  had  been  now  advanced  for  the  firft  time,_viz,  the 
refidence  of  the  pauper  for  the  greater  part  of  the  year,  could  not 
be  material ;  it  having  been  adjudged,  in  the  cafe  of  [tf]  theK.  v. 
the  Inhabitants  of  Hedfor^  that  a*  fettlement  may  be  gained,  in  a 
place,  where  not  an  hour's  fcrvice  has  been  performed:  that  the 
circumftance  of  the  iaft  day*s  refidence  was  the  principle,  upon 
which  the  court  determined  the  queftion  in  the  K.  v  Lowefs : 
that  this  was  the  point,  upon  which  the  counfel  on  the  other  fide 
had  refied  this  cafe;  and  that  the  counfel  for  the  pariih  of  Z^te^^ 
felt  the  weight  of  the  argument,  was  evident  from  the  manner  in 
which  he  attempted  to  evade  it ;  viz.  by  his  preGlng  upon  the 
court  that  that  fadt  Was  not  pofitively  alledged  in  the  cafe:  but 
that  this  cafe  was  in  point :  that  the  ground  was,  that  as  it  was  un- 
queftion^ble  that  the  fervice,  though  at  different  times  and  places, 
is  dill  the  fame  fervice,  and,  as  it  had  been  admitted  that  that  fer- 
vice need  not  be  fucceflive,  need  not  be  all  at  the  fame  time,  the 
court  mud  then  connedt  the  lad  fervice  with  the  fird  j  and  confe- 
quently  the  fettlement,  if  there  has  altogether  been  a  refidence  of 
above  forty  days,  is  where  fuch  lad  fervice  was  performed. 
miles,  J. 

In  a  cafe  like  this  It  is  abfolutely  necefiary  that  fome  leading  cir- 
cumdance  diould  be  feledted ;  and  condituted  a  governing  principle. 
Mr.  Dunning  has  produced  no  authority  in  fupport  of  his  pofition, 
that  the  larger  portion  of  time  in  any  part  of  the  year  [^]  ought 


jk. 
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[b]  In  the 
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the  King,<i/.  Lowejs,  the  pauper»  when  he  fird  came  into  that  pariih,  continued  to  fe- 

Sle  there  for  more  than  half  of  the  entire  year;  and  yet  this,  the  1  aft  day  having  been  ferved 
fewherc,  was  not  thought  fufficient  to  fix  him  as  an  inhabitant  there.  jiJIoH^  J.  indeed  at  iiT&, 
inclined  to  think,  that  the  pauper  was  fettled  in  that  parifh ;  that  being  the  only^  place,  in  which 
a  c^MtinueJ  forty  days  appeared  to  have  been  ferved :  but  he  afterwards  concurred  with  the 
court  in  adopting  the  principle,  upon  which  the  cafe  had  been  argued ;  and  which  has 
been  recognized  in  the  cafe  of  the  King  v.  the  Inhabitants  of /vf^on.  E.  23  G.  3.  1783.  pofl. 
^  It^  cafes  where  an  annual  fervice  confiils  of  refidences  made  up  of  broken  and  detached  pe« 
riods  of  time  in  different  pariihes,  if  upon  the  queftion  of  fettlement  the  duration  of  each  point  of 
time  iti  each  parifti  were  to  be  minutely  difculled,  each  of  fuch  points  of  time  would  be  in  the 
nature  of  a  diftindl  iifue.  It  fecms  therefore  that  the  number  and  expence  of  witnefles,  the 
idditional  uncertainty  of  the  event,  and  the  invitation,  which  the  calculation  and  adjuftment  of 
fuch  minute  portions  of  time  muft  give  to  a  litigious  fpirit,  are  abundantly  fufficient  to  evince 
the  policy  and  wifdom  of  reducing  this  queftion»  at  leaft  as  near  as  might  be,  to  a  fingle  point. 

to   ^ 
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to  be  the  rule.     Some  there  muft  be,  and  there  feems  to  be  good      1781. 
fenfe  in  that  laid  down  by  Mr.  Bafguy.  * — ^ — ' 

A/hburJl^  J.      ^  R.v.  Inha- 

A  certain  rule  is  defirable.     There  does  not  feem  to  be  much  biVants  of 
argument  either  way :  but  it  appears  from  the  report  of  the  King   Hullamo. 
V,  Lowefs,  that  ftrefs  was  there  laid  upon  the  circumftance  of  the 
laft  day's  refidence, 

BuiUr^  J. 

That  fouM  rule  fhould  be  fixed  is  much  more  material  than  what 
ihat  rule  is.  A  fatisfad:ory  rule  feems  eftabliihed  in  the  King  v. 
Lswefii  and  I  tluok  wc  ought  to  adhere  to  it. 

Rule  abfolute. 
Order  of  Se/Hons  qua(bed,  and 
Ocder  of  two  Juftices  affirmedi. 

»  * 

Lord  Manifitld  was  abfent« 
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Rex  V.  Ifihiibitaiite'  «f  Wivelingham.  j«r«r/«r. 

*  Jane  3o« 

TW  O  joftices  femof*e  Mary  Bittany»  othefwife  Bitten^  widow, 
and  Mary,  her  daughter,  from  the  parifli  of  Haddenbam,  iir  the 
ifle  of  Bh,  to  the  parilh  of  fFroeHtigBaftiy  in  the  cotinty  of  Cambridge  : 
The  feffirons  on  appeal  confirm  the  order,  and  fhitc  the  following  cafe: 

.  R   '      ■  That 
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jySi.         That  Ro5erf  Bit t any ^   the  late  hufband  of  Mary  Bittany^  one  of 

"^ — - — '     the  paupers,  came  with  the  faid  Mary^   and  Mary  their  daughter^ 

K  V  Inha.  ^""^^^  ^^^  parifti  of  Wivelingbam  in  th^  faid  county  of  Cambridge^  to 

BiTANTsof    the  hamlet  of  jildreth  within  the  parifti  of  Haddenham  aforefaid, 

WivELiNc  ^jjh  a  certificate  under  the  hands  and  feals  of  the  churchwardens 

and  overfecrs  of  the  poor  of  the  parifli  of  Wivelingbatn  aforefaid,  bear* 
Dcvifce  of  ing  date  the  12th  day  oiDec.  1750;  which  acknowledged  the  faid  Uo- 
^^^rtCx^^xt  of  i^rt  Bittany  and  Mary^  his  wife,  and  alfo  James  and  William^  their 
dcvifcd^in'thc  children^  to  be  inhabitants  legally  fettled  in  Wivelingham  aforefaid. 
firil  inftancc  That  the  faid  Robert  Bittany  continued  at  Aldretb  aforefaid  betwceii 
fei/ and  "a^°  fivc  and  fix  years  \  when  he  returned  to  Wivelingbam^  where  he  re* 
debts,  has  mained  between  twelve  and  thirteen  years  :  that  he  then  went  and 
fuchcquita.  rcfidcd  at  Aldretb^  upon  an  eftate  which  he  acquired  in  the  follow* 
thcrdnV^s  ^"8  manner.  One  Elizabetb  Bittany  aunt  of  the  faid  Robert,. 
wilibyrefi-  being  feifed  in  fee  of*  a^ ^copyhold  mefluage  or  tenement  ia 
foT'^Vdav?"  ^^^r^th,  in  the  pariQi  of  Haddenbam  aforcfaid,  haldc»  of  the- 
glv/afculc-  n^anor  of  Haddenbam,  duly  furrendered  the  fame  to  the  ufe 
meat.  of    her   will ;    and    being   alfo  feifed   of    a   freehold  dove-houfe- 

and  piece  of  land  in  Aldretb  aforefaid,  did  in  and  by  her  laft 
will  and  teftament  in  ^writing,  bearing  date  the  rjth  day  of  Aprit, 
17689  devife  in  the  words  following,  that  is  to  fay  :  '*  I  give  and  de-» 
^'  vife  all  that  my  copyhold  me^uage  or  tenement  wherein  I  novr 
^*  dwell,  with  the  appurtenances  t.heret^  belopging,  alfo  my  frce- 
'' hold  dove-boufe,- and  the  piece;  of  land  which  the  fame  now 
"  ftands  on,  unto  Tlomas  Sharp  oi  Aldretb,  in  the  parifli  of  fliw/- 
*•  denbam,  and  Richard  Webb  of  the  fame  place,  and  to  their  heirs;. 
*'  in  trufl,  to  behold  as  foon  as  conveniently  can  be  after  my  deceafe, 
•*  for  the  bcft  price  or  fum  that- can  be  .got  |br  |he  fame  ;  and  the 
*' money  arifing  by  fale*of  the^faid  nieffuage,  ddvc-houfc,  and  the 
•'  piece  of  land,  on  which  the  dove-houfe  now  ftands,  (over  and 
''  above  the  charge  and  expences  of  felling  the  fame)  to  be  equally 
•*  divided  between  Robert  Bittany  znd  the  three  daughters  of  fFiU 
••  Ham  Bittany  dcceafcd,  fliare  and  fliare  alike/'  It  alfo  appears  in 
evidence  to  this  court,  that  William  Bittany  in  the  faid  will  men- 
tioned, was  theelder  brotljcTr,  andjRtf^/^PiV/tfw^a  younger  brother; 
and  that  they  were  the  nephews  of  the  faid  teftatrix,  Elizabetb  Bit^ 
tany  ;  and  that  upon  her  death>  which  happened  about  twelve  jeara 
ago,  the  faid  Robert  Bittany  took  pofTeffion  of  the  faid  copyhold 
mc0uagc :  It  likewife  appears  in  evidence  to  this  courts  that  by  in«- 
dcntures  of  leafe  i^nd  i;elcafe,  bearing  date  refpcdiyely.  the  24th  and 
25tb  days  ot  May^  which  was  la  the  year  of^  our  Lord  1768,  the 

rcleafc 
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releafe  being  tripartite  and   made  between  the  faid  Thomas  Sharp     ly^i. 
and  Richard  Webby^  the  devifces  in  truft  aforefaid,  of  the  firft  part,     "^ — ^ — ' 
Jane  Bittany^   fpinfter,    John   jiungier  and   Mary^    his  wife,  late  r.  ^  j^ha- 
Mary  Bitt any ^  fpinfter,  and  Elizabeth  Bitt any ^  fpinftcr,  of  the  fc-  BiTANTsof 
cond  part:    and  the  faid  Robert  Bittany  hufband  of  the  faid  pau-  Wivelih<j* 
per,  Afurjf,  of  the  third  part,  reciting  the  will  of  the  faid  Elizabeth 
Bittany^  and  that  the  faid  Jane  Bittany^   John  Aungier  and  Mary^ 
his  wife,  Elizabeth  Bittany^  and  Robert  Bittany^  had  agreed  with 
the  confent  and  approbation  of  the  faid  Thomas  Sharps  and  Richard 
Webb^  that  the  laid  Jane  Bittany ^  John  Aungier^  and  Mary^  his 
wife,   and  Elizabeth  Bittany^  (hould  take,   and  (accordingly  they 
did  take,)  the  ready  money  of  the  faid  Elizabeth  Bittany^   amount- 
ing to  60  /•   (after  all  her  juft  debts  and  funeral  expences   were  fa-? 
tisfied,)   for  their  (hares  \    and   that  the  faid  Robert  Bittany  (hould 
take  the  faid  dove-houfe  and  piece  of  ground  for  his  (hare  ;  It  was 
by  the  faid  indenture  witneiTed,   that,  in  confideration  of  the  afore- 
faid  agreement,  the  faid  Sharp  and  Webb  did,  thereby  grant,  bar« 
gain,  fell,  and  convey,   unto  the  faid  Robert  Bittany^  the  faid  free-^ 
bold  piece  of  ground^   with  the  dove-boufe  thereon  ereSled^  (ituate  in 
Aldreth  aforefaid,  to  hold  to  the  faid  Robert  Bittany^  his  heirs  and 
ailigns  for  ever.     And  that  in  the  faid  indenture  was  a  covenant 
from  the  faid  Sharp  and  Webb  for  peaceable  and  quiet  enjoyment, 
and  to  make  further  affuranccs ;  and  that  there  then  followed  a  cove« 
nant  froni  the  faid  Jane  Bittany ^  John  Aungier^  and  Mary^  his  wife, 
and  Elizabeth  Bittany^   to  the  faid  Robert  Bittany^   his  heirs  and 
adigns,  that  for  the  further  performance  of  the  faid  agreement,  and 
for  quieting  the  faid  Robert  Bittany^    his  heirs  and  afligns  in   the 
peaceable' and  quiet  poffefiion  not  only  of  the  faid  freehold  piece  of 
ground,  dove-houfe,    and  premifes,  but  alfo  in  the  copyhold  mef-^ 
fuage,  and  premifes  with  the  appurtenances,  and  for  extinguishing 
any  claim  they,  or  any  of  them,  might  challenge  or  demand,  of, 
in,  or  to  the  fame,   as  heirefles  at  law  of  the  faid  Elizabeth  Bittanj^ 
or  oth^rwife  howfoevcr,  they  the  faid  Jane  Bittany^  John  Amgier^ 
and  Mary^  his  wife,  and  Elizabeth  Bittany  did  thereby  rcmife,   re- 
leafe, and  for  ever  quit   claim,    unto   the  faid  Robert  Bittany^  all 
manner  of  right,   title,   truft,  property,  claim,  and  demand  what- 
foevcr,  of,  in,  to,  or  out  of  the  faid  freehold  premif<.s,  and  alfo  of, 
in,  to,  and  out  of,  all   and  lingular  the  faid   copyhold   preniilcs  i 
and  did  thereby,  feverally  promife  to  do  any  further  ad:  or  deed,  for 
continuing   the  faid   copyhold  mefluage  and  premifts   to  the  faid 
Rdbert  Bittany:  that  it  does  not  appear  in  evidence  to  this  court, 

R  2  that 
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\';^i^     tlxat  any  fi>r|b«r  conveyance  of  the  faid  copyhpld  pircipifoB  in  the 

^^ — V— T^    (kid  indenture  mentioned,  wgs  made  by,  the  oth^r  parties  therein 

j^  ^,i^,„^  aawicd  to  th«  faid  Robert  Bittwiy ;  bqt  it  appears  that  at  a  coiicC 

iiTANTs  of  holder  for  the  manor  of  Haddenbifrm^  on  the  I7tb  day  of  AfrU^ 

WivExiNQ.  ^jjo^  he  the  faid  Ro^rt  Bitumyi  wa§,  adqaittcd  in  fee  to  the  faid 

^'^^'      inefluage  or  tenement  with  the  appqrtenanceSt  as  CQi>(in  and  heir  at 

Uw  of  the  faid  Elt-^detk  Wttuny^     1"h«  it  JUpewift  appeari  m 

evidence  to  this  courti^  that  the  f^id  Rdh^t  Biiiany  refided  in  th« 

iaici  qieflcrage,  and  contiaued  in  the  unint^rrgpied  poffeflipn  and 

quiet,  enjoyroqnt  of  the  faid  freehold  and  copyhold  eftateSj^  t^  tbe 

time  o^hi^  death/  being  aiboat  eleven  or  twelve  yeaFS«  and  was  do* 

ring  that  time>  aflcfled^  and  paid  to  the  hod  tax.  for  the  faid  pre- 

i^^i^s ;   bqt  that  the  faid  ar^ojifcs  were  not,,  at  any  time,,  of  the  va^ 

iMe  of  30/.  J  and  that  tney  aw  at  this  time  agreed  to  he  fold  for 

Hci'wortb  fhewed  caufe  in  fupport  of  theie  orders :  and  dated  the 
queftipn  to  be,,  whether  thei  tcfidenre  of  the  pauMr'shuiband  in,tbp 
parUb  of  ^addmbam  wa^  f^cb  a  rei^ence  upoa  his  Qwo  ei^atesn,  9$» 
by  difcharging  his  certi^cat.e,  would  enable  him  to.  acquire  a  (ea- 
tiement  ?  He  admitted,  that  an  ec^uita^hie  intereft  i it  lands  w  tene- 
ments is  as  effedual  for  the  pitrpofe  of  a  fettlement  as  a  legal  qm  ; 
"but  contendedj^  that  in  this  inilance  the  paii(>er'a  hufi>and.  had  taken 
DO  iptereft  of  either  kind  :  that  the  legal  eftatc  was  clear)y  in  the 
trufiees;  and  that  there  could  be  no  other  right  in  the  pauper's  hvf> 
band  than  that  of  caUing  upom  the  truftees  to  i^U  and  ma^e  diC*^ 
tribution. 

P ember t cm ^  Am  in  fiipport  of  tb«  rule  to  qu^^.  thcfe  ordetLS"  U^ 
lifted ;  that  the  pauper's  luiiband,  Bohert  Bittany^  whatever  might 
be  the  operation  of  that  part  of  his  legal  title  ^hich  he  derived 
under  the  truftces,  by  virtue  of  his  purcbafe,  had  cjcarly  an  cqwtr 
table  intereft  under  the  devife :  that  it  had  beem  eftabliihed  by  re- 
peated decifions  [tf],  that  if  any  part  of  an  eftate  becomes,  either  by 
dcfcent  or  devife,  /•  e^  without  any  pecuniary  con fideiation  paid  for 
it,  the  property  of  any  one,,  fuch  perfon,  by  a  rcfidence  of  40  days,, 
difcharges  his  certificate  and  acquires  a  fettlement :  that  there  wa^ 
an  additional  ground,  to  which,  if  nccejQTary  he  ihould  alfo  re(ort> 


[ii]  R.  V.  Inhabitants  of  Marwood^  H,  2^  C  2.  175$,  Burr.  Sctt|.  Cafes,  3S6.  R,  v. 
Inhatoants  of  Uffculme.  Tr.  30  &  ji  G.  2,  1757.  ib*  430»  R.  y.  Inhabitants  of  Inglcton^ 
£.^0.3.  1776%  ib*  560, 


«Mb 
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viz.  that,  by  ccafing  to  live  under  the  certificate  for  the.  fpace  of     f^Ss. 
twelve  or  thirteen  years  and  returning  and  refiding  during  the  whole    i_,-g-,j 
of  that  period  in  the  parish  certifying,  the  certificate  was  abandoned  ^^      . 
and  confcq^ucntly  difcharged :    and^    if  Co,  by  thefe  or  any  other  bitants  oT 
metne,  he  miBft  then  have  ganed  a  fettlement  by  having  paid,  and  Wiveling^ 
been  -alleiled  to,  the  land-tax.  "^^* 

Lord  Mansfield^  who  in  the  courfe  of  the  argument  had  referred 
to  the  cafe  of  \a\  Roper  v.  Radcliffe  and  another,  in  which  it  had 
been  determined  in  the  Houfe  of  Lords,  that  a  devife  of  the  furplus 
of  lands,  devifed  in  tryfl  to  be  fold  irv  the  fitft  f4aee  to  pay  debts 
and  legacies,  was  a  devife  of  a  profit  arifing  out  of  land;  and  that 
fuch  devifee,  by  laying  down  the  money,  might  in  equity  prevent 

X0C  xMe,  RO^V  ■Mv'9 

As  it  was  perfedtly  clear,  that  fuch  a  devifee  might  ele£t  to  have 
the  land  itfelf,  difcharging  the  incumbrances,  a  fettlement  may  be 
acquired  by  refidence  upon  fuch  an  equitable  edate ;  and  under  alt 
the  authorities  the  pauper  here  had  a  right  to  refide. 

VFilles,]. 

This  qoeftion  was  before  the  court  in  the  cafe  of  \ii]  the  King 
tf.  thclnbabitants  of  NatlanJ,  which  had  been  referred  ta  Gould^ 
J.  upon  the  circuit  at  Lancajler ;  and  the  court  there  recognized 
Iris  opinion,  that  a  title  ta  a  dtitributifve  (hare  of  the  money  to  be 
raffed  by  ia^Ie  of  lands  gave  a  fettlement  after  due  refidence  i  fbcb 
itfiden-t  not  being  during  that  time  removeabIe» 

^iwji%  and  BuJkr,  juftices,  cofK:i»ring» 

Rule  abfolure  and  bodi 
Orders  qjaa^ed. 

As  to  the  other  point  made  by  Mr.  PrmSerfon,  (the  avoidance: 
of  the  certificate  by  the  abandonment  (bted,.)  the  court  feemed^ 
to  think  it  had  Httlc  weight ;  but  gave  no  exprefs  opinion*. 


Fu'g  the  cafe  of  the-King^  or.  the  InhabitanCs  of  St.  Michael^s,  Bath^    E.  21  G^  3.  tjtik 


[a]  £.  13  Aim.  I7i4»  2  Peese  Will.  fo.  4.  5^.  9  Mod.  167.  181. 10  Mod.  231.  Bac,  Afar*. 
tit.  Fapifts.  vol.  3.  79J.  Brown's  Cafes  in  Farliament^^  vol.  i,  450.  And  in  (he  cafe  of 
FooHi  nf.  Blount »  Tr.  16  Cr.  3.  1776.  this  cafe  is  itacedand  recognized  by  Lord  MansJuUhi 
giving  the  juclgmeat  of  the  coort.     Cowp.  fo.  467* 

\^\  M,  15  G.  I*  1774.  Burr,  Settl.  Cafes,  793, 

Micbaelnus* 
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ZatmrJayt 


The  cxprcfe 
confent  by 
parole  of  a 
Arft  mailer  to 
a  fervice  with 
a  fccond*  is, 
for  the  pur- 
pofe  of  a  fet- 
tlement,  a  le- 
gal ailign- 
ment  of  an 
apprentice. 
Infant  pariih 
appi  entice 
ana  his  ro af- 
ter rannot  by 
themielves 
vacate  their 
indentures. 


Rex.    V.   Inhabitants  of  Langham. 

TW  O  jufticcs  remove  WUUam  Ellingwortb  from  the  hamlet  of 
the  Deanjbold  in  the  pari(h  of  Oakham  in  the  county  of  JRitf- 
land^  to  the  parilh  of  Langbam  in  the  fame  county.  The  fefliona 
on  appeal  confirm  the  order,  and  (late  the  following  cafe : 

The  pauper  was  bound  apprentice  by  indenture  of  the  i8th  of 
Marcb^  '773»  ^^^y  executed  and  allowed  by  two  jufticcs,  to  Benja>^ 
min  iStimJon^  of  Langtanif  weaver  and  woolcomber,  from  the 
churchwardens  and  overfeers  of  the  poor  oi  ih^  Deanjbold  in  the 
pari(h  of  Oakham^  to  ferve  till  the  age  of  twenty-four  years ;  under 
which  indenture  he  remained  in  fuch  fervice  four  years  and  up« 
wards,  when  the  faid  Stimfon  his  mafter,  failed  in  his  circum- 
ftances,  and  having  no  longer  employment  for  him,  told  his  faid 
apprentice  he  might  go  to  his  father,  Jobn  Ellingwortb^  at  Oakbam. 
Upon  the  apprentice  coming  home,  his  father  and  grand-father 
applied  to  one  JViiliam  Beecrojt^  of  the  faid  Deanjkold  in  Oakbam^ 
weaver  and  woolcomber,  to  take  the  faid  apprentice,  for  the  remain- 
der of  the  term.  The  father  of  the  apprentice,  then  went  to  5///W- 
fon^  who  was  at  home  and  under  confinement,  and  told  his  wife, 
that  he,  the  father  of  the  apprentice,  had  got  a  new  mafler  for  his 
fon;  upon  which  Stimfon  s  wife  went  up  to  her  hufband's  chamber, 
and  informed  him  that  the  father  of  the  apprentice  was  come,  and 
faid  to  her  that  he  had  got  a  new  mafter  for  his  fon,  and  dcfired  the 
indenture  might  be  given  up :  upon  which  Stimfon  gave  the  inden- 
lure  to  his  wife ;  who  delivered  it  up  to  the  apprentice's  father,  the 

iaid 
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fai-l  Stimfon  having  firft  madecroflcs  upon  the  indenture,  as  a  token      178  !• 
that  he  had  refigned  up  the  indenture  and  the  apprentice.     Obferve     ^-^'■■*^ 
that  at  this  time  the  pauper  was  under  age  and  is  yet  under  age.  1^.  ^.  Ikha^ 
Soon  after  Beecroft  went  to  faid  Stimfon  to  afk  him  whether  he  was  bitants  of 
willing  to  refign  up  his  apprentfce  and  to  turn  him  over,  as  he  was   ^^««h^*** 
going  to  lake  him  apprentice,  if  he  Stimfon  was  willing ;  and  Bee^ 
croft  told  him,  Stimfon^  that  the  apprentice  was  bare  of  cloaths,  and 
if  the  father  would  cloath  him,  he  would  take  him  :  Beecroft  fur- 
ther faid  to  Siimfofif  (if  things  came  about)  he  hoped  he  Sltmfortp 
would  never  fetch  him  again  :  to  which   Stimfm  replied,  he  never 
would ;  and  Beecroft  then  told  him  there  was  ho  occalion  for  a  deal 
of  trouble  in  turning  bim  bver^  if  he  Scimfon^  would  be  boneft  :  and 
upon  this  Stimfon  aflured  him  he  never  would  fetch  hrs  apprentice 
away  I  and  Beecroft  then  declared,  that  if  we  have  an   agreement 
drawn  to  our  fatisfadion,  it  will   be  better  th'in  having  fo  much 
trbuble  about  it :    and  Beecroft  immediately  went    away    fatisfied^ 
that  he  might  keep  the  apprentice  as  a  turn^over.     1  he  apprentice 
fiaid  with  William  Beicroft  three  years  and  a  half  by  virtue  of  the 
above  tranfa€tf6n,    and  an  agreement  entered  into  for  that  purpofe 
between   y^«  Ellingiifortb^  the   father  of  the  apprentice  and  the 
new  mafter,  teecrcft  j  which  agreement  was  made  in  the  prefence 
of  the   apprentice,  but  he  was  no  party  to  it :  and  the  pari(h  ofK^ 
ccfs  of  iht  Deanjhol J,  in   Oakham,  were    perfeft  ftrangcrs    to   ir^ 
The-  new  m&fter  kept  the  agreement  and  the  original  indenture; 
'Tis  admitted  by  both  the  appellants  and  refpondents  that  at   the 
time  the  indenture  waS'  delivered  up  to  the  pauper's  father,   Stimfon^ 
the  firft  mafter,.  confidered  the  pauper  perfcdiy  at  liberty  ;  and  that 
his  indenture  was  fo  given  up,  that  he  might  make  any  frcfli  agree- 
ment, and  looked  upon  him  to  be  quite  at  large. 

Dunning  (hewed  caufc  in  fupport  of  thcie  orders  ;^  and  he  aifumed 
it  as  a  clear  propofition,  that^  in  this  cafe,  at  the  time  of  the  pau- 
per's entering  into  the  fecond  fervice,  he  was  not  fui  juris :  thar^ 
whatever  the  mailer  and  apprentice  might  have  intended,  and 
though,  in  general  and  in  the  cafe  of  adults,  drawing  a  pen  through 
the  indentures  and  delivering  them  up  might  amount  to  a  vacating 
of  them,  yet  that  fuch  an  intention  could  not  during  the  infancy  of 
a  pariih  apprentice  be  legally  carried  into  execution  without  the 
affent  of  the  jufticcs  and  pariih  officers :  he  cited  the  cafes  of  [a\  the 


[/i]  &.  6  G.  3.  1766.  Boif.  Settle  Cafes^  56^.  alfo  in  i  Blackft.  592. 


JCiDg^ 


%. 


•  f  IV 

*  » 


13,8  Michaelmas  Term  aar  Geo#  3. 

178].     ^^^ff  ^«  *^^  Inhabitantt  of  Ecclefal  Bifrlow  in  SbefieUi  and  [«]  the 

King  a;,  the  Inhabitants  of  Aufireyi  and  it  fecn^d  to  be  admitted 

'^ — ^^ — '    both  upon  the  bench  and  at  the  bar^  that  the  indentures  of  an  in« 

^'i-^Avr^oi  ^^^^  pari(h  apprentice  cannot  be  diffoWcd  but  under  the  confcnt  of 

Lakcham.    all  parties  concerned   [t].     He   then  ftated   the   queftioa   to   ho, 

whether  the  fervice  of  this  apprentice  could^  at  the  time  he  went  to 
{cvve  hi6  fecond  matter^  be  confidered  as  a  continuance  of  his  ier« 
vice  under  his  original  indenture  ?  and  he  contended^  that  as  to  be 
£6  confidered^  it  muft  be  a  carrying  on  of  the  bu&nefs  of  the  firft 
mafter  [c],  Rti^  v.  Inbabitanta  of  St«  Luki\  in  Middltfix,  there 
wag  not  a  fingle  circumftance  io  the  cafe^  thsit  did  not  in  the 
flrongefl:  ix^anner  negative  the  idea  of  its  being  a  continnatioa  of 
the  old  ieriiiKre :  that  the  declarationa  of  the  old  mailer  were  aft 
firong  to  this  tSkt/Qk  aa  his  aAs>  for  he  bad  faidy  he  never  would  re- 
claim his  apprentice  as  well  as  had  cancelled  the  indenturea« 

Fartridgt^  in  fupport  of  the  rule  to  qua(h  thefe  orders^  infiflied^ 
tiiiat  the  queftion  was  aot  fingly  that  which  had  been  Aatcd  hy 
Mr  Dunning,  but  rather  that,  which  wa«  flatted  hy  XxMd  Man^fietU^ 
in  giving  judgment  in  the  cafe  cited  [d] :  '^  The  indcndure  ikb- 
fifted  :  and  is  tl>e  fervice  to  be  confidered  eitSer  aa  a  fervice  of  the 
^&  npaftor  or  as  an  ajfignment  ?*'  that  thts  was  not  only  in  fubftaoce^ 
but  in  equivalent  terms^  an  ailignmeni;  for  Uiat  turning  htm  nwr 
was  the  expreflion  ufed  iA  the  treaty  between  ibc*  two  OMiiefft: 
that  this  objed  was  manifeA;  and  the  ibte  di^uUy;  they  hadt  wait 
^nly  whether  an  afligmnent  by  parole  would  prove  ia  law  aa-  ef^ 
fedual  fccurify  to  the  fecond  mafter?  and  that  t4it6  had  beca  ie 
eftablilhed  in  the  cafe  of  \e\  the  King  v.  the  p«ri(h  of  AJil^ 
Hallows. 

That  alfo^  as  the  confent  of  an  aflignee  had  been  holden  &ffi« 
cient  without  that  pf  the  original  maAer^  [/]  Rex  Vw  Inhabitants 
of  T^oFvifiock,  it  might  be  contended^  that  tbe  confent  of  the  father 
to  the  fecond  fervice  for  forty  days  was  fufikient,  as  including  that 
of  the  original  mafter ;  who  by  fending  the  apprentice  booie  to  kill 
father,  had  given  his  father  authority  to  difpofe  of  him. 

-  -    -* 

fa]  H.  31  G.  2.  1758.  Burr.  Settl.  Cafes,  441. 
b'\  Vide  the  cafe  of  Rex  v.  Inhabitants  of  >?/eddington.  E.  14  G.  j,  1774-  Burr,   Settt, 
Cafes,  766, 

[f]  Tr,  5  G.  3.  1765.  Burr.  SettJ.  Cafes,  542.  Bott.  169.  alfo  in  i^Blackll.  553.   i 
-    \d\  li^t.  8e«h  Caies,  fo,  544. 

[<]  Tr.  9  G.  Bott.  178.  it  is  there  cited  from  Cafes  of  Law  and  Equity.  i69«  In  this 
book,  10  Mod.  1  neither  find  any  fuch  term  or  cafe.  The  cafe  occurt  in  1  Str«  554*  l  %iL 
Cnf._l7f;.  Cafes  of  Settlement,  11 6. 

[f[  Tr.  7  G.  3.  1767.  Burr.  Settl.  Cafes,  78,  alfo  in  i  Blackft.  635. 

X  Lord 
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Lord  Mansfield.     There  is  no  difficulty  in  this  cafe.     The  in- 
denture continues  in  force  ;   and  the  only  queftion  is,  whether  the 
fervice  of  the  fecond  was  with  the  confent  of  the  firft  mafter  ?  for,  «       ikha. 
if  fo^  it  is  a  fervice  under  the  indenture.     Of  this  there  can  be  no  bit  ants  of 
doubts  for  lie  confents  exprefsly :    he  cancells  the  indenture  and   LANOHAMt 
direds  it  to  be  delivered  to  the  father  of  the  infant  apprentice,  who 
came  to  him  for  the  purpofe  of  this  affignment;   and  he  undertakes 
to  the  fecond  cnafter,  that  he  would  not  reclaim  him. 

jijkhurftj  J.  This  differs  from  the  cafe  cited  by  Mr.  Running  t 
for  there  the  original  mafter  knew  nothing  of  his  apprentice,  or  with 
whom  he  worked :  here  is  an  exprefs  confent  to  the  particular 
fervice. 

Buller^  J.  This  diftindtion,  that  an  exprefs  and  Explicit  leave  and    ' 
confent  by  the  maAer  of  an  apprentice  to  the  particular  fubfequent  ' 

fervice  is  a  requifite  not  to  bedifpenfed  with,  was  taken  in  the  King 
V.  Avfir^y ;  and  agam  in  a  later  cafe.  \a] 


Willes^  J.  concurring. 


Rule  abfolute,  and  both 
Orders  qua(hed. 


\jk\  This  I  conceive  to  Be  the  cafe  of  the  King  v,  the  Inhabitants  of  Ideford,  H.  i6  G.  5. 
1776.  Barr.  Settl.  Cafes,  S21  ;  in  which  it  was  adjudged,  thatm#r^  knvwledgi  in  a  mafter,  of 
tBe  faA,  ivith  Whom  an  apprentice  lives  during  his  term,  is  not  fwithoui  con/ent  fufficient  to  make 
a  legal  fervice  under  the  indenture.  But  thisfeems  to  be  fo  fettltd  in  cafes  only,  where  all  re* 
lotion  between  the  raafter  and  apprentice,  as  far  at  leafl  as  lies  in  the  power  of  the  mafter,  ceafet : 
for  if  the  mailer  continue  to  derive  any  advantage  from  the  labour  of  the  apprentice,,  or  if  it  it 
oriI)P  4i^r»#^  between  them  that  he  fhall,  it  had  in  the  preceding  year  been  deternlined,  that 
nmrt  Imoiulttigixs  MIoxAtXiX,.  Rex  v.  Inhabitants  of  Offerton.  H.  15  O.  3.  1775.  Burr.  Sett* 
Cafes,  S02. ;  and  it  was  faidin  thatcafe  by  AJtM^  J.  ^'  I  don't  fee  the  neceihty  oiaajjucbfrivityp 
whefe  under  a  general  leave  the  mailer  receives  a  profit.*' 


Rex  V.  Inhabitants  of  Wcftmeon. 

TW  O  jaftices  remove  Robert  White  and  Rebecca^  his 
from  the  parifh  of  Wefimeon^  in  the  county  of  Hants^  to  the 
pari(h  of  Hartley  in  the  fame  county.  The  feflions  on  appeal  qua(h 
the  order^  and  ftate  the  following  cafe : 

S  That 


BaturdtPf^ 
Nov.  17, 
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lyBi.  That  on  the  loth  day  of  OSfoier,  in  evtfry  year  {except  when  the 

V— .^ — ^     fame  falls   on  a  Sunday]   a  fair  for  hiring  of  fervants  is  holHcn  at 

Chichjler  in  the  conniy  of  Si/^^x,  and  when   the  fame  falls  on   a 

R.    .In  HA-  i^ifj^^^y   fhcn  fuch  fair  is  holdcn  on  the  next  day:   that  in  the  year 

B 1 T  A  N  T  S  0*  ^  J  0  . 

Wbstmeok.  I779f  the  t  cth  day  oiOSiober  happened  on  a  Sunday  5  and  that  dn  the 

day  following  (being  the  day  of  holding  fuch  fair)   the  pauper   Ro'^ 
Ulffiorln  ^^^^  ^*^>^  being  legally  fettled  in  the  pariQi  of  Hartley,  in    the^ 
ofFcnce,         county  oi  Southampton,  and   being   (ingle  and  unmarried,  was  *hired 
"^^'Ihfscom.  *^y   "3^^^   Gibbs,  of  the  parifli  of  Tapton,   in  the  county  of  Suffex^ 
pleating  his     farmer,  to  ferve  him  as  a  carter  for  one  year,  at  the  wages  of  eight* 
fervicc,  au-     guineas :   that  the  faid  pauper  entered  into  the  fervicc  of  the  (aid 
charcrby  hil  ^^^^^  Gibbs,  on  the  fame  day,  and  continued  therein  in  the  pari(h  of 
mafter,  and     Tapton^  xxTiUW  Friday  the  6th  day  of  O^ober,  1780:  that  on  the  faid 
prevents  his    Prtday  the  faid  pauper  was  taken  into  cuftody  by  virtue  of  a  war-' 
ticmenu^     '  ^^^^  iflued   againft  him  by  a  juftice  of  the  peace  for  the  county  of 

Suffix,  on  the  voluntary  examination  before  him  of  Rebecca  Heber-*' 
den,  a  (ingle  woman,  charging  the  faid  pauper  with  having  gotten 
her  with  child  ;  which  was  born  a  baftard,  about  (ix  months  before 
the  faid  6th  day  of  OSiober  ;  and  of  which  faid  baflard  child  the  faid 
Robert  White  was  the  father:  that  the  faid  pauper  was  carried  by 
the  officer  who  took  him  into  cuftody,  to  an  inn  at  Chichejier,  at- 
tended by  the  parifli  officers  of  IVeJimeon^  and  from  thence  carried 
to  Wejlmeon  :  and  there  by  the  faid  officers  kept  in  cuftody  until  the 
loth  day  of.  OSiobtr  laft  aforefaid  :  that  on  Sunday,  the  8th  day  of 
OSiober,  the  faid  Robert  White  was  married  to  the  faid  Rebecca  £fe- 
herden  at  Wejlmeon:  that  the  faid  "John  Gtbbs  on  the  faid  6th  day  of 
OSiober  laft  aforefaid,  at  the  faid  inn  in  Cbicbejler,  fettled  with  the 
faid  pauper  his  account  of  wages^;  faying,  that  he  might  not  fee 
him  again  :  and  the  faid  mafter  deduced  from  his  wages  the  fum  of 
one  (hilling  on  account  of  his  not  ferving  hini  to  the  end  of  the' 
year:  that  his  mafter  thereupon  faid,  that  '^though  he  had  no  ob« 
*'  jedion  to  the  pauper's  gaining  a  fettlement  in  the  parifh  of  Tap^ 
*'  ton,  yet  perhaps  the  other  farmers  might:*'  that  the  faid  mafter 
did  not  in  any  other  manner  aftent  to  or  dift'ent  from  the  faid  pau- 
per's abfence  from  his  fervice,  from  the  time  of  his  being  fo  taken 
into  cuftody  for  the  remainder  of  the  year,  for  which  he  was  fo 
hired  as  aforefaid  :  that  the  faid  pauper  from  the  time  of  his  being 
fo  taken  to  Cbichejler  did  not  return  to  the  fervice  of  the  faid  "It^n 
Gibbs. 

Howortb 


r.;.  • 


s  • 
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Howortb  and  Watfon  flicwed  caufe  in  fupport  of  the  order  of  {^^^ 
dons;  and  they  ftated  the  queftion  to  be,  whether  getting  a  wo- 
man with  child  previous  to  the  commencement  of  his  fervice,  was  j^  ^  j^ 
fuch  an  offence  in  a  fervant  as  could  give  his  mafter  a  legal  authority  bitants  of 
to  difcharge  him :  and  2dly,  whether,  if  the  law  did  give  that  Westmeon, 
power,  the  mafter  in  this  inftance  cxercifed  the  power,  and  dif- 
folved  the  contraft,  upon  that  principle  and  for  that  reafon  ?  And 
upon  the  firft  point  they  contended,  that  this  was  neither  any  of- 
fence at  common  law  or  by  ilatute,  unlefs  the  child  became 
chargeable ;  but  that,  however  this  'might  be  confidered,  it  was 
unjuft,  it  was  impoflible,  to  make  a  fetrofpedt  beyond  the  period  at 
which  the  relation  of  mafter  and  fervant  commenced :  that  that 
was  the  firft  moment,  at  which  the  fervant  could  be  confidered  as 
under  any  obligation  of  accounting  to  his  mafter  for  his  condu£t: 
that  the  fadt  here  muft  have  been  committed  many  months  before 
this  relation  fubfifted  :  that,  upon  this  as  well  as  other  grounds, 
this  cafe  did  not  refemble  that  of  \a\  the  King  v.  the  Inhabitants  of 
Brampton  \  in  which  the  caofe  of  difcharge  muft  have  originated 
during  the  fervice:  but  if  being  once  father  of  a  baftard  child  au« 
thorifed  this  mafter  in  the  difcharge,  it  would  alfo  apy  fubfequent 
mafter  throughout  the  whole  of  the  fervant's  life  :  that  alfo  in  that 
cafe  the  woman,  who  was  fix  months  gone  with  child,  was  lefs 
able  to  perform  the  duties  of  her  fervice;  and  that  her  appearance 
was  to  every  decent  perfon  a  vifible  matter  of  offence.  But  that,  as 
to  the  2d  point,  as  the  mafter  did  not  give  this  reafon  for  the  dif^ 
miftion  of  the  fervant  at  the  time^  he  ftiould  not  be  permitted  to 
refoit  to  it  now  :  that  the  reafon  given,  and  no  doubt  the  true  one, 
was,  left  he  ftiould  gain  a  fettlement  in  the  parifti :  that  in  many 
cafes  [^J  it  had  been  holden  that  a  difcharge  with  fuch  a  view 
(bould  not  prevent  a  fettlement,  and  that  the  fervice  continued  by 
conftrudtion  and  in  point  of  law  :  that  nothing  was  to  be  coUedted 
from  thecondudt  of  the  fervant,  that  looked  like  an  acquiefcence  in 
the  diftblution  of  the  contract;  that  the  dedudlion  from  his  wages 
was  made  without  his  confent :  and  that  the  court  would  lean  iti 
favour  of  fettlements. 

Lawrence  and  Burrougb  zvgucd  in  fupport  of  the  rule  to  quaff)  this 
order :   and  Lawrence  infifted,  that  to  a  fettlement  by  fervice  it  is 


[«]  jH.  17  G.  3.  1777.  jinte,  p.  II. 

[^J  yiJe  Ealliand  and  Welthorfley,  i  Str.  526.  Tr.  8  G.  Rex  v.  InhabitanttJe  IJlip  in  com* 
Oxon.  E.  7  G.  ib  423.  Cales  of  Settlement,  97.  and  in  a  cafe  infinitely  llronger.  Rex  v.  In- 
luhicants  of  Potter  Heigdam.  Tr.  j  1  G.  3.  1771.  Burr.  Settl,  Cafes^  690. 

S  2  neceifary 


L 
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l/S;.     ceccGary  there  ^ouM  be  a  coniiniuuice  and  abiding  during  a  whole 

V    '    ycu:    thai;    this  is  negatived   by   the  finding   of  the   preTent -ca&i; 

R«v.  IifKA.  which  ftates  exprcf$ly>  that  in  point  of  Ja6i  the  pauper  was  nat  in 

•iTANTsof   his   fcrvice  dui:ing  the  four  )aA  days.     What  circuxnflances  were 

wiiTMBov.  ij^gpg  jj^^^  jQ  iaduce  the  court  to  fay,  that  he  was  (o  by  conJiruQion  t 

It  wa^  true,  that,  where  this  power  was  exercifed  with  a  ^w  to 
in)pore  unreachable  conditions,  or  was  otherwLfe  fraudolent,  tbe 
court  h.ad  interposed  to  prevent  the  fcttVenaent  from  beiag  dcfcUedj 
^ut  that  this  court  will  not prejume  fraud,  if  not  found  by  the  court 
^elow :  that  it  was  not  fo  found  here :  that  indeed,  if  it  was  ap-^ 
paiicat,  the  court  would  take  notice  of  it ;  bat  that  here  on  the 
con,trary  the  cnafter  bad  afligned  aahooeft  reafoo  for  his  coodiiifk: 
''  that;  if  he  djid  aot  do  ihat^  wbicb  he.  had  a  right  to  do,  others^ 
who  were  interefted,  would  fay  he  bad  a^cd  iajurioufly  towards 
^en^  ic^  tjhrQwing  upon,  them,  a  burthen  unnecclTarily  and  impro- 
Qqrly :"  tb^t  not  objcdi^g  to  tlibe.  dedudion  made,  waa^  acknow- 
ledging its  jWUcQ  and  propriety  f  and  that,  had  the.  pauper  thought 
ptherwiff^,  he  would  have  fcru pled  to  accept  the  remaindei::  that 
th^ftatutes.  tH  Eliz.  c.  3.  6c  6G.  2.  c«  31.  though,  they  inflidl  no 
ppiuiihmfint^  unlcfs  wherea  burthen  is  throwa  upon  the  pari&»  coo* 
fidct*  the  condud:  of  parents  ot  haftard  children  as  criminal :  that 
ConfequeQtLy,  whether  the  deduction  were  made  with  or  withoat  the 
fervant's  confent^  the  mafkcr  was  juftifkil  in.  faying,  ^^you  have  by 
yptn*  own  imqiioirality  put  yourfelf  in  a^iituatioa,  th^  incapacitates 
yQU  fjrom  performing  your^  contracfl:  that,  though  the  abfeoce  hera 
WiSLSi  na  more  than  four  days,  yet  there  was  no  drawing  the  liiM^i 
^nd  that  the  reafoning  was  the  fame,  as  if  the  commitment  Iwd 
l^e^O;  earlier  in  the  feryice,  and  the  abfence  of  as  many  montfiis* 

BurT(mj^:in6{hd9  that,  the  dcu^ine  of  favour  in  the  cafe  of  iet- 
tlementa  was.  merely  referable  to  the  conftradion  of  the  ftacoteg 
upon  the  fubj:e]£t ;  and  that  this  was  fo,  bccaufe  tfaofei  ftatutes^  intro* 
din ced  fbttlc meats :  but.  that,  whecef^er  a  qiieOion  arofe  upoa  the 
COQtfadts.  of  any  parties,  fuch.  contra<5b  were  to  be  expounded 
oquftlly  and  indificreotly,  andi  b^i  the  rules  of  the  coonrnMn  taw  r 
that  the  ground  of  the  difcharge  in  this  cafe  was  the  impoflibilitjF 
of  the  feivaot's  performing  the;  duties,  of  his  iei^v ice  ;  that  impof- 
fibility  having  been  created  by.  lus  owa  mifcondutft :  that  upo(ii 
this  obvious  motive  the  mafter  adted  inftantly :  that  there  was  not 
the  fmalleft  pretence  upon  which  fraud  could  be  imputed  :  that  tbe 

£  court 


EON. 
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court  never  prefiimed  fraudj   [a]  (hat  did  not  phinly 'appew^ ;  aftd      lySi^ 
had  refofcd    to  do  fo  in   cafes,    where  it  feemed  to  arife  by  very     '^ — ^ — ^ 
ftrong  implication  :    as  in  [^}  the  King  v.  the  Inhabitants^  of  Pref^  ^  ^  ifcax- 
$on,  [c]  Rex  v.  the  Inhabitants  of  JVejloriy  and  [//]  Rex  v.  rnbdhitantts  yi&irKHrs  of 
^  Haugbton  :  that  fraud  being  out  of  the  cafe,  the  Krng  v.  Bramp--  MfBsTM 
/^«  applied  :   that  the  principle,    upon  which   that  cafe   went,  was 
that  foch  a  condu(fl  wae  contra  bonos  mores  \    and  that   this  applied 
equally  in  the  cafe  of  a  man  or  woman  fcrvant :  that  in  the  cafe  of 
[^J  the  King  v.  the  Inhabitants  of  IVelford^   the  cafe  of  a  man  fer* 
vant,   where  it  was  only  byporhertcally,   and  not  pofitivcly  dated, 
that  he  was  the  father  of  a  badard  child,    the  only  doubt  viras  upon 
the  uncertainty  of  the  finding ;    and  it  was  fent  back  to  be  fe«(Vatcd 
for  DO  other  purpofe  than  that  of  ascertaining  the  fa£t. 

Lord  Mansfi'U. 

To  be  furc,  they  are  both*  within  the  fatne  rule. 

Burrougb.  This  faft  was  afterwards  pofitively  ftated  fogether  with 
anoil^r,  upon  which  fome  argument  might  have  been  founded  ;  but 
ft  vns  not  thought  advifeabli^  to  bring  it  forward  again  :  that  if  thid 
fervant  could  not,  as  againft  his  matter,  during  the  imprifomiiefiti 
which  he  had  brought  upon  himfelf,  fupport  an  afHon  upon  a  guan-'  • 
tsim  meruit  for  his  wages,  he  could  not,  as  againft  the  parifb,  claim 
a  fettlement :  that,  if  he  was  intitled  to  a  recompence  in  either  cafe; 
hewastpbofh;  but  that  there  was  clearly  m>  pretence  for  it  ill 
cilRCf. 

Lord  Mansfield. 

It  is  not  necefTary  to  enter  into  the  queflion  how  far  this  is  a 
crime ;  becaufe  the  mader  has  not  difcharged  the  pauper  Upon  that 
ground*  That  it  is  wrong  and  an  offence,  no  man  will 
deny;  but  whether  ta  be  animadverted  upon  both  by  the  etrcfefi- 
adical  and  common  law  is  not  material  here.  To  be  (tire,  \t  Wds 
not  punidiable  as  a  crime  at  common  law  ^  and  the  datutes  feem  \J  } 

only 


lAtf 


[fl]  Brixton t  Deverell  and  King's  Weffcwrood,  T.  6  G.  3.  Held,  wherfe  fadlj  are  cquhrocaf; 
and  only  evidence  of  fraud,  the  fraad  itfdf  mnft  be  ftated  in-  the  ordef :  bHit  where  a  fad  is 
fraud  apparent,  the  court  will  iay,  it  is  fraud.  .  Wynnt^^  Analyfis  of  the  Law  cbnteming  pard« 
chial  provifion  forthe  poor,  1767.  p.  43*  W  ibw  p^  5c..  The  ftatc  of  this  cafe  and  its  proper  title; 
Hex  01.  inhabitants  of  Frome  Selwood,  is  given  in  Bdrr.  Setel.  Caf.  565. 

\ii\  H*  4  G.  z^Bott.  3ix%  alfa  ftated-  dfgu^nslo  in  Burr.  Settl'.  Caf.  fo*.  69V 

[f]  Tr.  14  and  15  G.  2.  1741.  Burr.  Settl.  Caf.  166.  2  ^iti  1136.  2  S^ff.  Caf.  1^89; 

D<ii  R*  4  G.  I.  Scr.  83.  fol.  137.  10  Mod.  392, 

M  Tr.  18  G.  3.  1778.  dnti  p.  57. 

[/]  Whether  under  the  conftrudion  of  St.  34  E»  3.  independent  of  the  confidcration  of  in- 
demnity to  the  pari(h>  this  is  or  is  not  to  be  confideied  an  offence  in  fome  fort  againft  the  peace  ?  FiJf 
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only  to  go  to  the  puniQitnent  of  the  parents,  for  the  par« 
pofe  of  fecuring  an  indemnity  to  the  pari(h.  But  here  this  offence 
BiT^NTs"of  ^^  ^^^  afligned  as  the  rcafon  for  difcharging  the  fcrvant ;  and  if  it 
Westmson.^  were,  I  have  no  difficulty  to  fay,  that  I  think  a  mafter,  hiring  a 

fervant  after  an  offence  committed,  and  that  not  in  his  own  houfe, 
Hiall  not  at  the  clofe  of  the  year  difcharge  him  under  this  pretence : 
it  is  not  a  debauching  of  his  fervant,  or  turning  his  houfe  as  it  were 
into  a  brothel.  I  do  not  go  on  that  ground,  nor  upon  the  confent 
or  implied  agreement  to  go  before  the  end  of  the  year ;  for  there 
was  none :  it  was  againft  the  intention  of  both  parties,  that  it 
fhould  affed  the  fettlement :  and  if  the  cafe  were  to  go  upon  that, 
it  ought  to  be  returned  to  the  feflions  to  have  that  faift  Hated.  There 
was  no  fraud  intended,  becaufe  there  was  no  agreement :  nor  did 
the  mafter  mean  either  to  prevent  or  promote  the  fettlement ;  but 
he  dedudts  a  fomething,  to  leave  that  queftion  open,  which  it  was 
the  objed  of  other  perfons,  who  were  ioterefted,  to  have  difcufled* 
The  true  point  then  is,  fuppofing  no  wages  paid  and  no  agreement^ 
here  are  four  days  wanting  in  the  fervice ;  and  it  is  by  means  of  hit 
own  adl,  that  the  fervant  becomes  incapable  of  compleating  it* 
His  condud  is  an  offence  againft  morality  and  the  laws,  in  what 
jurifdidlion  foever  thofe  laws  are  adminiftered ;  and  the  confequencet 
of  it  are  equivalent  to  a  wilful  abfence :  I  therefore  think  be  did 
not  gain  a  fettlement.  It  is  well  put,  that  had  an  adtion  beea 
brought  for  his  wages,  he  could  not  have  recovered  upon  a  ^i^a^ 
tam  meruit  for  thcfe  four  days,  .    ? 

Jifiburfi,  J.  , 

There  is  no  drawing  the  line  :    if  four  days  may  be  difpenfed 
with,  four  months  may. 


in  the  affirmative  13  H.  7.  10.  Dalt.  c.  1 1.  and  124.  1  Hawk.  P.  C.  132.  3  Salk.  190.  In  the 
negative.  Lamb.  118.  4  I  nit.  181. 

Whether  it  is  to  be  confidered  as  fuch  underthecon(lru6Uonof  St.  18  Eliz.  c.  3.  and  thereby 
fabjedting  the  offender  to  puni(hment  (corporal  punifhment.  1  Roll.  Abr.  3;.)  Fidi  iv  the 
affirmative,  2  Inft.  733.  3  Keble  708.  WiJmot  J.  in  the  cafe  of  theKingi^.  Allen  Taylor,  late 
Bent,  £.  5  G.  3.  1765.  3  Burr.  fo.  1681.  In  the  negative,  Crompton,  p.  196.  f.  8.  Dalt.  c* 
11.  1  Roll.  Abr.  tit.  A£l.  fur  cafe  37,  2  Bulft.  St.  343.  Comb.  434.  4  Black.  Comm.  65* 

Whether  it  is  to  be  confidered  at  common  law  as  of  a  mixed  nature,  not  merely  fpiritual,  hot 
in  fome  fort  as  an  offence  againft  the  peace  ?  Vidt  97  H.  8. 14,  Fitzh.  and  I  H.  7, 6.  Crompion. 
p.  1961  f.  8.  Lambard.  117,  119. 

Buihr, 
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Biiller,  J.  ,781. 

There  muft  be  a  fervice  for  a  year,  cither  adual  or  implied.  Now  "^ — ^r-^ 
here  is  no  adual  fervice  5  and  the  cafe  affords  no  circumftance  that  r.^.  i«ha. 
will  warrant  an  implication.  bitants  of 


WssTiifOii« 


WilleSi  ].  concurring. 

Rule  abfolute,    the 
Order  of  Seffions  quaflicd,   and 
Order  of  two  Juftices  affirmed. 

Pidi  the  cafe  of  the  King  v.  the  Inhabitants  of  North  Cray.  H.  25  G.  3.  1785.  Pofi. 


Rex  V.  Flifher,  et  Rex  v.  Towill.  SfmrJaj^ 

Nov.  24. 

TWO  juftices  nominate  and  appoint  Thomas  Towill  and  iV/- 
cbolas  Flijher  and  others,  overfcers  of  the  poor  of  the  parish  of 
Taunton  St.  Mary  Magdalen^  in  the  borough  and  town  of  Taunton  in 
the  county  of  Somer/et.  Upon  the  feveral  appeals  of  the  two  refpon- 
dents  to  the  court  of  quarter  feflions  for  the  county,  the  court 
qua(h  thefe  appointments,  and  ftate  the  following  cafe. 

That  overfeers  were  appointed  by  James  Hare  and  Thomas  Foy,  Toftateopon 
who  claimed  to  be  mayor  and  juftices  of  the  corporation  of  Taun^  that^hofi' 
ton.     On  an  appeal  againft  fuch  appointment,   to  the  general  quar- againft  whofe 
tcr  feftions  of  the   county,    the  jurifdidlion   of  the   feffions   was  a^syoacom- 
queftioned  by  [a']  the  refpondents  upon  the  ground  of  their  having,  jj^,"  i^fo  for 
as  a  corporate  body,  an  ex<:lu(ive  jurifdidtion  :    in  order  to.  prove  anadmiffion 
this,  they  produced  to  the  court  a  lift  of  nanies  (in  which  number  ^i^^"'J"'*^* 
were  thofe  of  James  Hare  and  Thomas  Foy)   as    members  admit* 
ted  into  the  body  corporate,    written  in  a  book  ufually  kept  by  the 
tpwn  clerk  for  fuch  purpofe,  in  which  there  were  no  ftamps.     No 
evidence  was  offered  of  an  admiffion  of  James  Hare  and  Thomas 
Foy^  or  of  any  other  perfon  claiming  to  be  of  the  body  corporate, 
upon  flamped  paper. 


[*]  The  parifli. 

QjiCiliofi 

.1 


t       • 
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178 If  Queftloit  for  the  opinion  of  the  court  of  King's  bench,  whether 

"^^ — V — '    evidence  of  admiffion  upon  unftampcd  paper  ought  to  have  been 

R,  V.  FtisH.  received  by  the  feflihns  ? 

i^^ndR.  V.  Gou/J  and  Franklin  fljewcd  caufe  in  fupport  of  the  order  of 
Towuu  fcffions,  quaftiing  thefc  appointments;  and  relied  upon  the  ft.  5 
and  6  W.  and  M.  [a]  which  requires  a  ftamp  of  one  (hilling  upon 
every  admifllon  to  a  corporation  ;  and  contended,  that,  to  fupport 
their  jurifdi(5lion,  the  magiftrates  of  the  borough  ought  to  have 
ihewn  a  good  title  to  their  offices  :  that  they  had  not  done  this 
upon  the  appeal,  and  confequently  that  their  adls  were  void. 

Wallace^  Attorney- General,  in  fupport  of  the  rule  to  qua(h  the 
order  of  feflions,  infixed;  that  this  was  nothing  lefs  than  an  at* 
tempt  to  try  two  or  three  quo  ivarrantos  at  the  fcflions  :  that,  by  ft. 
43  EHz.  [A]  the  juftices  of  corporate  towns  are  authorifed  and  re- 
quired to  appoint  overfeers  within  their  jurifdicftions  :  that,  under  St. 
17.  G.  2.  \c'\  where  there  are  not  four  juftices  in  fuch  towns  corpo- 
rate, and  any  perfon  was  aggrieved  by  the  rate,  or  any  part  of  the 
€6ndudib  of  the  oveHeers,  be  mrgfat  m  JMcb  csje  appeal  to  tbe 
county  fcffions  1  hut  that  no  other  juftices  are  in  any  other  cafe  to 
enter  or  meddlr  there  [d] :  that  this  bad  been  adjudged  in  a  culk 
from  this  very  parifli,  \e\  tbe  King  9.^  St«  Mary*%  in  Taunton  :  that, 
in  anfwer  to  ibe  objeddon,  that  for  wanir  of  ftamps  it  did  not  \t^^ 
gaily  appear  that  thofe  who  had^  madb  tbia  afpointi8»at  were  oor«^ 
porate  officers  or  }uAices,  it  was  not  necei&ry  to  bai^  pro()Qoed  a 
lift  enteDcd  by  the  proper  officer  ia  the  corporation  boek  :  that  pa« 
role  evidence  of  their  having^  aAedas  fuch  [/  \  would  have  been  fiif-^ 
ficicnt :  iuit  that  it  was  decifive  upon  tbe  queftion,  that  the  appettl^ 
had:  been,  nade  eo  nwune  as  againft  an  oinder  of  juftices:  that  tbit 
cbava^ee  therefore  could  not  be  denied  them  by  rbeappdlaors^r  that 
tbterefore  the  appointment  itfelf  fbewe  the  appellants  to  be  over*, 
feera,  and  the  appeal  proves  the  officers  of  ohe  corporation  ta  be 
juftices  ;  which  if  they  were  not,  they  bad  najuriididtion,  and  the' 
a]»peal  muft  be  iwid  i  being  againft  their  ad,  a»  an^  order  of  jafticc«» 
Lord  Mansfield. 


[a]  c.  21.  f.  3.  and  made  perpetual  by  St.  9  and  10  W.  3.  c»  25.  f.  i.  and  27^ 
yf]  ^*  2.  f.  1,  8  &  lo. 

\c     C.  38.  f.  5. 

[^J  43  ^^^*  c*  >•  ^*  9* 

P]  Bi  u-  G.  Bott.  57,  aod  ^di  R.  v.  Polly.  Tr.  27  and  28  G,  2.  Bott*  26. 

[/]  nii$  Vin.  tic*  Evid.  A,  b,>7.  4.  p.  132. 

Tbcre 
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There  can  be  no  appeal  to  the  quarter  feflions  from  the  ads  of     1781. 
perfonsy  calling  thcmfelves  jufticcs  and  who  are  not  fo.  If  perfons  ex-     ' — ^^ — ' 
ercife  a  jgrifdidiiony  who  are  not  intitled^   the   whole  is  a  nullity,  r.  v.  Flxsh- 
and  the  party  aimed  at  need  not  pay  any  regard  to  it.  ^^  ^"^  ^-  '='• 

mj/es,  J.  ^^^''''•• 

In  their  notice  they  ftate  them  to  be  juAices. 

Bulkr^  ].  The  appeal  is  made  becaufe  the  juftices  have  ap« 
pointed;  upon  the  ground  of  jurifdidion:  and,  at  the  hearing  of 
the  appeal,  you  fay,  they  have  no  Jurifdidlion.  You  have  concluded 
yourielves. 


AJhbiirJi^  J.  concurring. 


Rule  abfolute  and 
Order  of  Seflions  quaflied 


Vide  I  Str.  300.  E,  6  G.  Between  the  pariihes  of  All^righton  and  Skipton. 


Rex  V.    Inhabitants    of  North  Curry.  satur^m . 

Nov.  24. 

TW  O  juftices  remove  hetiy  Winttr^  widow,  and  her  four 
children  from  the  parifh  of  North  Curry^  in  the  county  of 
Somerfet^  to  the  parifh  of  Ruijhton^  in  the  fame  county.  The  fef- 
fions  on  appeal  qualh  the  order,  and  (late  the  following  cafe : 

That  yobn  IFinter^  late  hufband  of  the  pauper,  Betty  Winter^  and  vvithoutad- 
father  of  her  four  children,  did  before  his  marriage  duly  gain  a  fet-  miaiilracion, 
tlcment  in  the  parifli  of  Ruijbton.   by  hiring  and   fervice  for  three  *  ^^'^^J^^^J^* 
years  according  to  the  Oatutes  in  that  cafe  made  and  provided  :  that  h/but  in 
on  the  25th  t^ St pt ember ^  ^773»  ^^  intermarried  with  the  faid  Betty^  whom  the 
his  now  widow  ;   and  foon  afterwards  purchafed  a  cottage  and  gar-  aow^norveft^ 
den  lying  in   the  faid  parish   oi  North  Curry  of  the  yearly  value  of  for  his  own 
20/.   of  Join  Co//ins,E{q;  for   14/.    145.:    who  by  Icafc,   dated  "^^'C^noo' 
the  8th  of  March,  ^77 $•  demifed  the  fame  to  the  faid  John  Winter,  acquire Tfet- 
his  executors,  adminiftrators,  and  adigns  for  the  term   of  ninety-  tiemenc. 
Jiine  years,    if  the  faid    '^obn  IVinter   and  Elizabeth^    his  wife,  and 
James,  his  brother,  or  any  or  either  of  them  Oiould  fo  long  live, 
under  the  yearly  rent  of  2i. :   that  the  faid  John  IVinter  foon  after- 
ward#  entered  into  poflefHon  of  the  faid  cottage  and  garden,  which 

T  was 
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1 78 1,  was  Aever  rated  to  the  land-tax  or  any  parochial  taxes ;  and  be  ind 
^ — ^r-r^  his  faid  wife  rcfidcd  therein  from  thence  till  about  the  26tb  of 
May,  1780 ;  when  the  faid  jfobn  Winter  died  intedate,  leaving  the* 
BiTANTs  of  f^i^  Betty,  bis  Widow,  and  their  faid  four  children  j  who  foon  af- 
NoRTH  terwards  became  chargeable  to  the  faid  pari(h  of  North  Curry  : 
Curry,  |^^^  ^j^^  overfccrs  refufcd  to  relieve  her,  unlefs  (he  would  go  into  the 
work-houfe;  whereupon  fhe  and  her  faid  children  about  the  mid- 
dle o{  January  17&1,  quitted  the  pofreflion  of  the  faid  cottage  and 
garden,  and  went  into  the  work-houfe  of  the  faid  parifh  of  North 
Curry,  and  were  there  relieved  and  maintained  by  that  pari(h  till 
the  24th  oi  February,  1781  ;  when  the  faid  order  of  removal  was 
made  for  removing  them  from  I^ortb  Curry  to  Ruijhton  :  in  con- 
fcquence  of  which  all  the  paupers  were  accordingly  removed  to 
the  faid  parifli  of  Ruijhton,  who  entered  an  appeal  therefrom  at  the 
Eafter  fcflions  24th  of  jlpril  178 1,  which  was  then  adjourned. 
The  faid  Betty  Winter  foon  afterwards  returned  to  the  faid  tene- 
ment and  refided  there  till  the  28th  oi  April  1781  ;  when  the  faid 
cottage  and  garden  were  purchafcd  of  her  by  ihomas  Humphreys  of 
ISorth  Curry,  aforefaid,  for  the  refidue  of  the  faid  term  of  ninety- 
nine  years  for  the  fum  of  6/.  6  j.  and  no  more;  and  by  indenture 
dated  the  28th  of  April,  1781,  ihe  afligned  the  fame  to  him 
accordingly.  After  making  this  alignment,  v^  wit,  on  the  nth  day 
oi^uly^  178 1,  being  thc'day  after  the  firft  day  of  the  prefent  fef- 
(ions,  the  faid  Betty  Winter  fued  out  letters  of  adminiflration  of 
the  goods,  chattels,  and  cfFeAs  of  the  faid  John  Winter,  her  late  de- 
ceafed  hufband. 

Gould  (hewed  caufe  in  fupport  of  the  order  of  feflions  ;  and  dated 
the  queilioh  to  be,  whether  a  perfon,  having  a  fole  right  to  admi* 
niftration,  could  by  a  refidencc  of  forty  days  acquire  a  fettlement, 
before  adminiftration  adually  taken  out  ? 

Buller,  J.  Can  you  diftinguifh  this  from  the  cafe  of  \a]  the  King 
1;.  the  Inhabitants  of  Widv>orthy  ? 

Gould.  I  fubmit  that  they  are  different :  that  though  there  are 
children  here,  who  are  equally  intitled  with  the  wife  (the  pauper) 
to  diAribuCion,  yet  the  admini(lration  durante  minori  atate  can  only 
be  granted  to  the  wife ;  for  the  children  are  infants  :  that  in  the 
cafe  of  [/(]  the  King  v.  the- Inhabitants  of  Cold  AJhton,  it  is  faid; 


[a\  Tr.  10  and  11  G.  2.  1737.    Borr.  Sett).  Cafes,  109.  and  Fid$  Andr.  4. 
[Jf]  H.  31  G.  2.  1758.  Burr.  Set tl.  Cafes,  lb.  450. 

•♦  there 
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R.  v  Inha- 


CURRT. 


•*  there  is  a  great  difFerence  between  a  fole  next  of  kin,  and  where 
feveral  perfons  in  equal  degree  have  all  an  ^^trj/  right:  he  infixed, 
that  the  difFerence  confifted  in  this ;  that,  in  both  cafes,  the  clai- 
mant had  an  intereft  verted,  but,  in  one^  he  had  an  inicrcft  verted  biVants  of 
in  the  fpecific  fl:ate :  that  here  no  one  had  an  equal  right  with  the  North 
wife  to  admtnirtration ;  which  the  ordinary  could  not  grant  to 
any  other :  that  in  a  note  which  he  had  feen  of  the  cafe  cited.  Lord 
Mansfield  had  faid,  ^*  that  a  fole  next  of  kin  is  as  a  cefiuy  que  truji : 
that  the  St.  of  dirtributions  [a]  verted  an  equitable  right  in  fuch 
trurtee,  an  interert  tranfmirtible  to  his  reprefentatives;  and  therefore, 
and  as  the  next  of  kin  had  no  interert  in  the  thing  itfelf,  but  only 
in  the  accidental  (hare  of  the  dirtribution,  that  the  ordinary  murt 
ftand  in  the  nature  of  a  truftee  for  her,  who  had  this  fuperior  and 
fole  right ;  that  in  fitutations  of  this  (brt  the  ufual  criterion  is. 
Whether  removeable  or  not  ?  That  here  the  widow,  having  before 
adminirtration  a  fpecific  right  in  the  thing,  could  not  be  removeable : 
that  here  there  was  only  a  ceremony  neceffary  to  make  the  aflign* 
ment.to  her  indefeafible:  that,  if  (he  could  artign^  her  artignee  was 
not  removeable;  but  that  the  next  of  kin,  upon  whom  no  fuch  in- 
tereft attached  on  the  inftant  of  the  intcftate's  death,  were  remove- 
able  :  that  as  they  could  not  have  removed  her  from  the  tenement, 
though  to  give  a  colour  to  what  they  had  done  they  had  inticed  her 
to  the  u^ork-houfe,  the  law  was  the  fame,  and  the  drtifice  would 
not  avail  them :  that  the  cafe  of  [^]  South  Sydenham  and  Lamer- 
^tm,  and  that  of  JVidwortby^  would  be  relied  upon  on  the  other  fide  : 
that,  in  the  firrt,  though  it  is  vrtated  by  Dr.  Burn  from  Cafes  of 
Settlement,  that  the  queftion  had  been  determined  againrt:  next  of 
kin,  it  appeared  from  the  fame  cafe  reported  in  Strange  znd  Lucas, 
that  no  opinion  was  given  by  the  ebun  upon  this  point :  that,  in 
the  other  cafe,  the  pauper  was  not,  as  here,  folely  intitled  to  ad- 
minirtration, but  jointly  with  his  brother:  that  to  determine  the 
prefent  quertion  againrt  the  claim  of  the  widow  would  be  going 
much  further  than  any  authority  had  yet  done ;  and  tjbat  if  the 
fale  of  this  property  upon  the  inchoate  right,  ratifiedand  madecom- 
pleat  afterwards  by  adminiftration  taken  out,  gave  a  legal  title  to  the 
parchafer,   it  ought  alio  to  give  a  fettlement  to  the  pauper. 

[a]  22  and  23  Can  2.  c.  10.    Fidi  Grice  v.  Grice  in  the  note  3  P.  Will.  50. 

1^.]  Tr.  3G.  1.  Str.  57.  10  Mod.  388.  Cafcsof  Settlement,  79.     From  theftatcof  the 

le  at  large  in  fol.  8i.  and  Bott.  356.  it  appean  to  have  been  the  cafe  of  a/0/r  next  of  kin. 


ca 
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Howortb  and  Lawrence,  in  fupport  of  the  rule  to  quadi  the  order 

of  feffions,  infided;  that  the  Kingr.  Widwortby  was  in  point :  that 

R.  V.  Jkha-  ^^  ^^^  there  adjudged,  that  **an  order,  good  when  made,  could  not 

BiTANTsof   be  quathed  upon  a  matter,  which  happened  ex  pojl  faSlo^  upon  an 

North      adminiftration  afterwards  taken  out"  that  in  this  cafe  the  eftatc  was 

fold  before  letters  of  adminiftration  were  taken  out ;  that,  admitting 

the  diflin^OQ  between  a  fole  next  of  kin  and  many  in  equal  de«- 

gree,  that  which  had  been  caught  at  as  falling  from  Lord  Mansfield 

in  the  King  v.  Cold  AJl^ton^  applied  only  to  the  cafe  of  a  fole  next 

of  kin,   in  whom  the  whole  veded  for  his  own  ufc :  but  that  here 

the  children  were  in  titled  to  (hares  with  the  widow* 

IjQxd  Mansfield. 

Don*t  lay  ftrefs  upon  that ;  for  here  the  children  are  all  infants, 
the  elded  only  fix  year^  old :  it  would  otherwife  be  material. 

Lawrence. 

She  has  no  legal  edate ;  and  to  the  extent  of  the  diftributive 
(hares  of  her  children,  not  being  more  than  truftee,  (he  has  no  fole 
equitable  interefl: :  that,  in  the  cafe,  of  [0]  the  King  v.  the  Inhabi- 
tants of  Lower  Swells  Aflon^  J.  then  at  the  bar,  was  Xo  clearly  of 
opinion,  that  the  point  now  argued  was  not  tenable,. that  he  avoided 
enterioginto.it. 

Gould.  What  is  more  material,  the  point  was  not  touched  by 
the  court  $   whofe  judgoient  went  upon  a  different  ground. 

Buller^  J.     It  don't  apply.        ; 

Lord  Mansfield. 

In  thefe  cafes  we  (bould  avoid  a  nicety  of  di{lin(fiion.     This  is 
not  materially  different  from  the  cafe  oi  fVidwortby.     As  the  chil* 
dren  were  in  titled  to  two  thirds,  the   widow  is  not  properly  and  in 
the  fenfe  of  the  cafes,  the  fole  next  of  kin. 
'     mUes,].  /    .    • 

The  widow  wa^  left  in  ncceilitous  circuniflances,  and  a  fit  Qbje£t 
for  removal  to  the  poor-houfe.  There  is  no  pretence  for  imputing 
improper  motives  in  fo  doing.  The  children  had  an  intere(]^ 
though  they  could  not  have  adminiftration. 

Ajhburfl,]. 

I  adhere  to  the  authority  of  the  cafe  of  Widworthy^  which  is  not 
(haken :   for  at  mod  more  has  not  at  any  time  been  faid  by  the 


[fl]  M.  31  G.  2,  1757.    Barr.    Scttl.  Cafes,  436. 

court. 
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court,  even  in  the  cafe  of  one  folcly  intitled  in  every  fenfc,  than      1781. 
^hit  fuch  cafe  would  defervc  confideration. 


Buffer^  Jufticc,  concurring. 


Rule  abfolute  and 
Order  of  Seffions  quaflied. 


R«  V.  Inha* 

BITANTS  of 

North 

CURRT. 


FU€  tht  cafe  of  the  King  v.  the  Inhabitants  of  St.  Michael  in  Bath,  ante,    1 10.  and  alfo 
the  cafe  of  the  King  v,  the  Inhabitants  of  Wivelingham,  anu,  121. 


»      'm 
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22  GeOt  3o     1782. 


R.  V.  Inhabitants  of  the  Holy  Trinity  in  Wareham. 


Satunfrnj, 
Jan.  26. 


TW  O  jufticcs  remove  Elizabeth,  the  wife  of  James  SampfoHt 
then  abroad  beyond  fea,  and  their  five  children  from  the 
parifh  of  Saint  James^  in  the  town  and  county  of  Poole,  to  the  pa- 
ri(h  of  the  Holy  Trinity^  in  Wareham^  in  the  county  of  Dorfet. 
The  feffions  on  appeal  con6rm  the  order  and  ft  ate  the  following 
cafe: 

That  it  was  proved,  that  the  pauper's  hufband  was  born  in  the  ^^igYit  evi. 
of  Beer  Regis,  in  the  county  of  Dorfet :    and  it  was  alfo  proved  by  dencc,  un. 
the  pauper,  Elizabeth  Samp/on^  that  her  hufband  was  abroad  beyond  contra^acd, 
fea,  and  had  been  fo  for  two  years  pad,  if  alive  i  that  to  her  know-  the  court  to 
Jcdge  he  lived  in  the  capacity  of  an  oftlcr  with  Mrs.  Lee,  of  the  prefamc  a 
parifti  of  the  Holy  Trinity,  in  Warebam,  fome  years  fince  deceafed,  Jj^^fay  evi- 

dence  from  a 
wife  of  the  declarations  of  her  hufband,  living  abroad^  re(pe6ting  his  fettlemcnt,  are  admiilxble;  when  fop* 
ported  by  ilight  circumflances. 

at 
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ftl  her  houfc  there  about  two  years,  where  (he  had  ften  him  brew ; 
but,  whether  there  was  any  agreement  or  hiring  relating  to  fuch 
R.  v.Inha-  fcrvice,  was  not  proved  :  but  that  (he  had  heard  her  hufband  fay,  he 
BiTANTs  of    was  fettled  in  the  parifh  of  the  Ho/y  Trinity^  in  Wareham. 

the  Holy         Hoivorfb  (hewed  caufe  in  fupport  of  thefe  orders;    and  in(i(led, 
Warxham.   ^h^^  ^f^^r  two  years  fervice  and  a  pofitive  declaration  by  the  huf- 

band,  at  a  time  when  fuch  declaration  could  be  under  no  influence 
or  fufpicion,  the  court  would  prefume  that  it  had  been  made 
upon  a  good  foundation ;  and  confequently  that  the  fervices 
flated  had  been  done  under  a  legal  hiring :  that  in  the  two  cafes, 
that  might  be  cited  on  the  other  fide,  the  King  v.  the  Inhabitants 
of  [a]  fVeyhill,  and  the  King  v.  the  Inhabitants  of  [^]  St.  Peter*^ 
in  Dorcbefier^  the  fa<fl  of  a  hiring  was  exprefsly  negatived. 

Dunning  and  Bond  M,  it\  fupport  of  the  rule  to  qua(h  tbcfc  or- 
ders, infilled ;  that  a  hiring  for  a  year  was  indifpenfably  necefiary 
to  afettlement  \c\  wtiatever  number  of  years  of  fervice  might  have 
pafied :  that  in  the  cafes,  that  have  gone  furthefi,  there  have  ever 
been  fome  circumfiances,  though  Oight,  from  which  a  hiring  might 
be  ihferred  :  that  the  leading  circumftance  here,  the  fituation  of 
the  pauper's  huiband  in  his  mtfirefsV  family,  the^  nature  and  cha- 
racter of  his  fervice,  afforded  a  firong  argument  the  other  way  :  that 
nothing  was  more  notorious,  than  that  it  was  not  ufual  to  hire 
oftlers  by  the  year;  and  that,  aware  of  this  and  for  the  purpofe  of 
letting  in  a  pofiible  prefumption  of  a  different  fpecies  of  fervice, 
the  circumfiance  of  his  having  been  once  feen  to  brew  was  intro- 
duced :  but  that  nothing  could  fupply  the  want  of  all  evidence  of 
a  hiring ;  and  that  the  King  v.  Weybill  was  in  point. 
Lord  Mansfield. 

The  fe(nons  have  drawn  their  conclnfion,  that  he  was ; hired; 
and  I  think  they  have  done  right. 
Buller,  ]. 

Though  the  evidence  is  flight,  there  is  nothing  to  contradidt  it. 
Willes  and  AJhburJi^  juftices,  concurring, 

Rule  difcharged  and  both 
Orders  affirmed. 


W  -H.  33  G.  2.  1760.   Burr.  Scttl.  Cafes,  491.  alfo  in  i  Blackft.  206, 
m  M.  4  G.  3.  1763.    Bnrr,  Settl.  Cafes,  513.    alfo  in  1  Blackft.  443. 
M  St,3  W.  andM.  c.  ii.f.  7.  ^  -^^ 

%  In 
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In  cafes^  where  the  perfon  under  whom  the  pauper  claimed  has       1782, 
been  dead^  hearfay  evidence,   from  his  widow  or  from  other  perlons,     v-->v**-"* 
of  his  declarations  rcfpedllng  his  fettlemcnt  have  frequently  been  j^  ^  ikha- 
received :    R.   v.    the  Inhabitants   of  Greenwich.      M.    18  G.   2.  bitants  of 
J744.  Burr.  Settl.  Cafes,   243.    R.  v.  the  Inhabitants  oi  Nut  ley,     tiiH,^^y 
E.    12   G.   3^   1772.  ib.  701.;   but    till  the  prcfent  inftance  the  vVARtHAM? 
court  has  on  no  occafion,   (fuch  a  cafe  has  indeed  been  dated  to 
^hem,  where  there  has  been  compleat  proof  without  it,  R.  v.  In- 
Iiabitants  of  St.  Michael  in  Bath.  H»   13  G.  3.  1773.  Burr.  Settl. 
Oafes,  731.)  permitted  fuch  hearfay  evidence  to  be  recei^^ed  during 
mhe  life  of  the  perfon,  under  whom  the  fettlement  is  claimed.     In 
mhe  firfl:  cafe,  that  of  death,  it  may  be  well  prefumed,  that  all  evidence 
of  the  fettlement  is  lofl  with  the  perfon  claiming  it :  but  in  the 
other,  if  hejurvive,  he  may  return  the  next  day  and  fticw  a  difFc- 
rent  fettlement  in  another  pariih.     In  this  event,  the  fettlement  of 
thofe  who  have  an  original,   and  thofc  who  claim  derivatively  un- 
der that  original  fettlement,  muft  be  at  different  places.     To  be 
fure  the  cafe  of  a  wife  will  not  involve  this  difficulty,   becaufc  it 
has  been  repeatedly  adjudged,  (Fide  the   note  in  the  cafe  of  the 
King  V.  the  Inhabitants  oi  Ryton^  H.  18  G.  3.  1778.  ante,  fo.  41. 
and  the  cafes  therein  referred  to)  that  the  removal  of  her  in  that 
charader  is  legal  notice  to  the  oppoiite  parties,  that  the  fettlement 
of  the  huiband  is  meant  to  be  brought  in  ifTue  :  but  this,  it  is  con- 
ceived,  it  will  be  impoflible  to  coAtend,  upon  the  removal  of  many 
defcriptions  of  perfons,  who  may  chance,   at  the  hearing  of  an  ap- 
peal, to  reft   their  cafe  upon  a  derivative  claim  :  confequentty  the 
original  fettlement,   that  of  the  mdividual  who  acquired  it,  mud 
again  be  open  to  difcuflion,  and  the  determination  in  many  inftances 
neceilarily  different. 

VUi  the  cafe  of  the  King  *u,  the  Inhabitants  of  Norton.  H.  12  G.  2.  I738,  Burr.  SettL 
Cafes,  I22«  Andr.  307.  Vin.  i>eul.  of  the  poor.  E.  8.  p.  376.  2  SefT.  Caf.  323.  and  the 
King  t;.  the  Inhabitants  of  St.  Botolph's  without  BiOiopfgate.  H.  28  G.  2.  1755*  Burr.  SettU 
Caf.  i6-j. 
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Wi:hifdaj.  •  Rex   V.  Inhabitants  of    Keel. 

Feb.  6. 

T^'WO  juAiccs  remove  Jane  Peak^  from  the  pari (h  of  Bed^ 
worthy  in  the  county  of  IVarwick^  to  the  parifli  of  Keel  in  the 
county  of  Stafford.  The  felllons  on  appeal  confirm  the  order,  and 
ft  ate  the  following  cafe  : 

Pauper vo-  That  Jane  Peai^  the  pauper,  was  born  in  the  pari(h  of  Bed' 
Icavbg^thc  'voortkt  where  her  father  and  mother  refided  under  a  regular  certi- 
pariih,  to  ficatc  from  the  parilh  of  Keel :  that  fome  few  years  after  £he  was 
which fhe  was  bom,  her  father  and  mother  died  at  Bedwortb  aforefiid,  where  (he 
and,  after 'an  remained  after  their  death,  till  (he  was  about  feven  years  of  age,, 
abfence  of  with  her  brother,  who  was  named  in  the  faid  certificate ;  and  then 
durin  ^which  voluntarily  went  to  the  faid  parifli  of  Keel^  where  flic  remained  till 
ihe  is  feverai  flic  was  fourteen  years  of  age ;  during  which  time  flie  was  main* 
times  hired  -  fained  by  the  faid  parifli  of  Keel,  and  then  hired  hcrfelf  for  a  year, 
Tyt^lTi\'^t  ^"^  (^rved  the  faid  year  and  two  or  three  others  in  the  faid  parilh 
parifh  certi-  oi  Keel i  at  thc  expiration  of  which  laft  fcrvice,  ftie  returned  vo^ 
fying.  W«».  luntarily  to  the  faid  parifli  of  Bedwortb,  to  her  faid  brother's  hoiife, 
ing'^to'^the^'  ^^  BeduoTtb  aforefaid ;  and  was  afterwards  hired  to  one  I'bomas 
fame  houfc  Parker  of  the  faid  parifli  of  Beiiworth^  for  a  year  and  ferved  him 
^"^^^ficatcd^  fuch  year  in  the  faid  parifli  of  Bedwortb,  and  was  then  hired  for  and 
to  and  to  a  ferved  another  vcar  with  Eufebius  Holmes  in  the  faid  parifli  of  Bed- 
branch  of  the  worth:  thc  faid  certificate  was  produced  in  court,  and  brought 
^h  whillf'   from  the  parifli  church  of  Bedwortb^  where  it  remained  ever  fincc 

ihehadbefore   it  WaS  given. 

^h^^^^^fi^^*^         //6w^r/Z>  flicwed  caufc  in  fupport  of  thefe  orders;  and  ftated 
doesnot^^'  the  queftion   to  be,   whether  under  the  circumflances  of  this  cafe 
thereby  va»     the  Certificate  was  to  be  confidered  as  having  been  abandoned  ? 
^w^c^^"'    and  infifted,  that  a  certificate  was  an  acknowledgment  by  the  pa- 
rifli giving  it  of  that  folemn  nature,   that  no  voluntary  abfence  of 
the  pauper  for  whatever  length  of  time,   of  itfelf  and  independent 
of  other  confiderations,   could  avoid  :  that  the  court  had  in  no  in- 
fiance  holden  a  certificate  to  be  be  deferted,  in  which  there  were  not 
very  ftrong  circumflances,   upon  which  to  found  that  concluiioii  : 
ihat  there  were  only  three  cafes  upon  this  fubjed :  that  indeed  one 

of 
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of  them,  [a]  the  King  v.  the  Inhabitants  of  Sowerfy,  though   the      1782. 
point  was  (tated  to  the  court,  could  hardly  be  fo  called  ;  as  the  dc-     ^^ — ^'"-^ 
cifion  went  upon  a  defcdl  in  the  indenture  :  that  in  the  cafe  of  [^j    j^  ^  Uha* 
the  King  v.  the  Inhabitants  of  Taunton  St,  Mary  Magdalen^  there  bitants  of 
were  a  great  variety  of  cirf  umftanccs  ;  above  half  a  century  and  fc«  *     Keel. 
veral  generations :  that  in  the  cafe  of  [^]  the  King  v.  the  Inhabi- 
tants of  Spotland^  where  there  had  been  an   abfence  of  feveral  yearSg 
it  had  been  adjudged,  that   **  where  the  removal   is  voluntary,    the 
certificate  fubfids  :"  and   that  the  pauper   herfelf  certainly  did  not 
coniider  the  certificate  as  vacated  ;   for  (he  had  returned    to  the 
hoafe,  in  which  (he  had  formerly   lived,  and  in  which  her  brother 
at  that  time  continued  to  live,  under  the  certificate. 

Dunning  and  Gougb,  in  fupport  of  the  rule  to  quafh  thefe  orders, 
contended;  that,  though  there  was  no  cafe  which  had  gone  upon 
length  of  time  fingly,  yet  it  had  been  flatcd  by  the  court  in  the  cafe 
of  [//]  the  King  v.  the  Inhabitants  of  Irampton  upon  Severne^  that 
the  principle  of  abandonment  by  difufe  had  been  long  eftablifhed, 
and  was  to  be  found  in  the  Taunton  cafe :  that  abandonment  was 
the  folc  -queftion  in  the  prefent  cafe:  thaxthe  court  did  by  no 
means  intend  to  lay  it  down  as  a  rule  in  the  Taunton  cafe,  that  no 
Icfs  a  period  than  fifty^four  years  [^]  fhouid  be  rieccfTary  to  found 
this  conclufioit  upon :  that  there  was  no  reafon  why  (even  years 
ihould  not  to  this  purpofe  be  equivalent  to  feventy :  that,  as  to  the 
objedtion  of  the  removal  not  having  been  compulfory,  it  was  ftated, 
that  the  pauper  had  for  the  feven  years  of  her  refidence  there  been 
relieved  by  the  certifying  pariHi ;  that  confequently  (he  had  not 
been  in  a  fituation  to  lupport  herfelf,  and  muft,  had  (be  continued 
in  the  pari(h  certificated  to,  been  liable  to  be  removed ;  that,  it 
being  her  own  adt,  that  had  rendered  this  impofTible,  her  own  a(ft 
under  fuch  circumftances  (hould  be  confidered  as  equivalent  to 
the  ad  of  the  parifh  certificated  to:  and  that  an  inclination  to 
prolong  the  duration  of  certificates  was  inconfiftent  with  that 
maxim,  from  which  the  court  never  departed,  of  leaning  in  favour 
of  fettlements. 

Gougb  alfo  infixed,  that  the  pauper,  having  after  her  return   to 
the  certifying  parifh,   acquired  another  fettlement  there  by  hiring 


[a]  Fi^gTr.'zgsLnd  30  G.  2.  1756.    Burr.  Scttl.  Cafes,  408. 
[i]  Tr.  29  and  30  G.  2.  17^^*    Burr.  Scttl.  Cafes,  402. 


c]  H.  5  G.  3.  1765.  Burr,  Settl.  Cafes,  J27, 
Wj  Tr.  20  G.  3.  1780.    Jmtf,  97. 


e 


i\  Vidi  the  cafe  of  the  King  <v.  the  Inhabitants  of  Birdham.  H.  25  G.  3,  1785.  pofl. 

U  and 


Keel, 
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lySz.      and  fe'rvice  after  the  date  of  the  certificate,   the  certificate  was  dit* 

''"■"^^'     '     charged:  that  the  authorities  indeed  went  only  to  cafes  of  fettle* 

R. «w.  Inha.  ments  acquired  in  third  parifhes  [a];   but  that   the  principle  wzs^p 

BiTANTs  of   the  acquiring  of  a  new  fituation,  a  new   fettlement :  that  it  was 

perfectly  immaterial  where,  provided  it  was  fubfequent  to  that  ad, 
which  by  its  legal  operation  it  had  been  adjudged  to  avoid :  and 
that  it  had  been  decided  in  the  cafe  of  [A]  the  King  v.  the  Inha- 
bitants of  SJberiorne^  that  the  St.  of  [c]  9  &  lo  W.  3.  '•  provides 
for  the  fecurity  of  that  pariQi  onlyt  into  which  the  certificated  per- 
fbns  come  to  refide  by  virtue  of  fuch  certificate  :  but  that  it  did  not 
exclude  the  children  of  a  certificated  man  from  gaining  fettlementa 
in  other  parishes  in  the  fame  manner  as  any  body  elfe  might  do/' 

But  Dunning  admitted,  that  no  new  fettlement,  properly  fpealt-* 
ing,  could  be  acquired  in  a  pari(h,  in  which  a  man  is  before  fettlfed  t 
and  that  it  is  not  gaining  a  new  fituation,  fo  much  as  it  is 
flrengthening  and  confirming  an  old  one  by  additional  titles^ 

Lord  Mansfield. 

The  queftion  is,  whether  the  pauper  returned  to  the  certificated 

pari(h  under  the  faith  of  the  certificate  ?  and  to  this  point  the  rea^ 

foning  in  the  cafe  oi^Frampton  is  material.     It  ftrikes  me  thatihc 

eturnid  independently  and  zsfui  Juris,  rather  than  to  her  old  home 

nd  pariih,  and  under  the  certificate^ 

Willts,]. 

It  is  the  misfortune  of  thefe  cafes,  that  each  mufi:  (land  upon  its 
own  circumftances.  The  enquiry  here  muft  be  whether  the  cer- 
tificate was  functus  officio  ?  The  fa£t  is,  that  the  pauper  returns  and 
returns  voluntarily^  to  the  houfe^  in  which  (he  bad  before  refided 
under  the  certificate,  which  ever  fince  had  belonged  and  which 
then  belonged  to  her  brother,  who  was  at  that  time  refident  there 
under  the  certificate.  It  certainly  was  not  difcharged  as  to  him ; 
and  there  do  not  appear  to  me  to  be  circumftances  in  the  cafe  fuf- 
ficient  to  warrant  us  in  faying,  that  it  was  fo  with  refped  to  the 
pauper. 


^j  E.  15  G.  2.  1742.  Burr.  Seitl.  Cafes  182;  /^/ViV  alfo  the  cafe  of  the  King  ^v*   the  In* 


[a]  Burr.  Settl.  Cafes»  381.  385.  428,  429. 

f^j  E.  15  G.  2.  1742.  Burr.  Seitl.  Cafes  1 
habitants  of  St.  Peter's  in  Nottingham.   E.  29  G.  2.  1756*  ib.  391. 

[r]  c.  11.  *<No  perfon,  who  (hall  come  into  any  pariih  by  any  fuch  certificate,  (hall  be 
adjudged  by  any  adl  whatfoever  to  have  procured  a  legal  fettlement  va/mb  parifh>  unlefs  he 
.  fhall,  &c.  mjuck  pariih." 

Lord 
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Lord  Mansfield. 

I  am  fatisficd.     The  voluntary  return  to  thchoufeof  her  brother, 
vrho  was  ihcn  rcfident  under  the  certificate,  had  efcaped  me.  r.  ^^  l^„^. 

BXTANTS    of 

A/hhurft^  J.  concurring,  ^^^^• 


Rule  difcharged  and  both 
Orders  affirmed. 


'    Bttller,  J.  was  abfcnt« 


Rex.  V.   James  Rodd.  Widm/day, 

Feb.  6. 

TW  O  juftices  allow  a  rate  made  for  the  relief  of  the  poor  of 
the  borough  and  pari(h  of  Bridgeivattr  in  the  county  of 
Somerfet. 

Upon  the  appeal  of  James  Rodd^  alleging  that  he  was  aggrieved  An  uninter- 

-by  being  rated  or  afleffcd  the  fum  of  four  (hillings   in  rcfpedt  of  his  r"F««i  "^ag« 
pergonal  property  or  ftock  in  trade,  within   the  faid  borough  over  43  eiiz.  of 
and  above  what  he  is  therein  charged  or  afTeficd  as  occupier  of  bis  fating  dock 
dwelUng-houfe  and  Ihops,   and  that  he  was  not  liable  to   be  rated  J^jj^hf^^  p^. 

« or  ntCitkA  in  refpedt  of  his  faid  ftock  in  trade  over  and  above  his  rifh  to  the 
dwell ing-houfe,  (hops  and  other  real  property,  the  feiCons  con-  poorcfia- 
firm  this  rate,  and  ftatc  the  following  cafe.  ^j^^  Ylq\Lts 

That  the  faid  borough  of  Bridgewater  is  an  antient  incorporated  of  this  pro- 
borough,  and  fends  two  members  to  parliament,  who  are  chofen  by  Ff'^^^^^r^* 
the  inhabitants  of  the  faid  borough,  paying  fcot  and  lot.     That  by  fefTedfork' 
the  charters  and  conftitution  of  the  faid  borough  there  are  within  in  fuch  pa^ 
the  faid  borough,  a  mayor,  recorder,  deputy  recorder  and  two  al-  "^' 
dermen  for  the  time  being,  who  are  the  only  juftices  of  the  peace 
in  and  for  the  faid  borough  and  parilh  ;  and  the  mayor  and  recorder 
or  deputy  recorder  and  one  of  the  alderman  have  power  to,  and  re- 
gularly hold  the  general  quarter  feflions  of  the  peace  in  and  for  the 
faid  borough  and  pari(h.     That  within   the  faid  borough  it  hatb 
been  ufual  and  cufiomary,  from  the  43^  year  of  the  reign   of  her  late 
majefty  ^een  Eiizabeth  and  ever  Jince  the  exijience  of  rates  jor  the 

.  ^^^Hf  of  the  poor^  to  rate  and  a/Jefs  the  inhabitants  of  tb^faid  borough^ 

U  2  and 
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1782.  and  amongfl  them  fuch  as  have  been  of  the  fame  trade  and  in  fi« 
'^ — y — '  milar  circum (lances  with  the  appellant,  James  RodJ^  for  and  in  r^- 
R.  V.  ]Kyk\%fP^^  ^f  their  perfonal  property  or  Jiock  in  trade  in  the  faid  borough 
RoDD.  towards  the  relief  of  the  poor  of  the  faid  borough  and  parish;  and 
fuch  inhabitants  fo  rated  and  afTcffed  for  their  perfonal  property  or 
flock  in  trade  only,  as  well  as  other  inhabitants  of  the  faid  borough^ 
rated  thereto  in  refpcdt  of  real  property,  have  had  a  right  to  votc^ 
and  have  conftantly  voted  as  inhabitants  of  the  faid  borough  pay« 
jng  fcot  and  lot  in  all  eledtions  of  members  to  ferve  in  parliament 
for  the  faid  borough  :  that  the  faid  James  Rodd  for  many  years  be- 
fore and  at  the  time  of  making  the  faid  rate  was,  ever  fince  hath 
been,  and  dill  is,  an  inhabitant  and  fubftantial  hou(holder  witbia 
the  faid  borough,  and  was  and  is  a  butcher,,  and  kept  and  flill  keeps 
an  open  butcher's  Hiop  therein,  carrying  on  his  faid  trade  of  a 
butcher,  by  purcha(ing  whild  living,  and  killing  and  felling  dead» 
within  the  faid  borough^  about  the  quantity  of  one  ox  or  heifer 
and  two  calves  and  two  fheep  or  lambs  weekly,  one  week  with  aDO<» 
ther,  throughout  the  whole  year;  and  he  pays  and  lays  oat  about 
twenty  pounds  every  week  in  the  purchafe  of  fuch  ox  or  heifcft 
calves,  (heep  and  lambs :  that  though  he  actually  has  anrd  lays  out 
the  faid  fum  of  twenty  pounds  or  more  every  week  in  buying  fuch 
live  cattle,  yet  as  he  receives  the  ready  money  and  the  profits  in  trade 
thereupon  back  again  in  the  courfe  of  the  fame  week  or  foon  after  by 
the  fale  thereof  dead,  it  is  but  about  one  twenty  pounds  employed 
in  the  whole  year,  which  he  fo  turns  in  his  faid  trade  ^very  week  ; 
he  buying  and  paying  for  the  faid  live  cattle,  killing  the  fame  foon 
after^  and  in  his  faid  (hop  within  the  faid  borough  vifibly  and 
openly  expoiing  to  fale  and  felling  the  meat  in  fmall  pieces ;  and 
alfo  the  tallow,  fkins,  hides  and  other  produce  thereof;  whereby 
he  receives  a  return  of  the  money  for  the  fame  with  the  profits 
thereupon  in  the  courfe  of  the  fame  week  or  foon  after  as  aforefaid  ^ 
and  by  and  out  of  the  profits  arifing  from  this  trade  the  faid  James 
Rodd  maintains  himfelf  and  his  family,  pays  all  his  necefifary  ex- 
pences  and  flill  keeps  and  preferves  his  capital  in  manner  aforefaidr 
That  by  the  faid  rate,  being  one  of  five  rates  made  for  the  relief  of 
the  poor  of  the  faid  borough  and  pariih  in  the  faid  year  1 7811.  the 
faid  James  Rodd  is  rated  and  afiefled  the  fum  of  four  (hillings  as  hi^ 
(hare  or  contribution  towards  the  relief  of  the  poor  of  the  faid  bo- 
rough and  pari(h,  in  refpe£t  of  his  (lock  in  trade,  or  perfonal  pro* 
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1782.      5  Burr;  2634.  and  Tr.  17  G.  3    1777.  Rex  v.  Francis  Hill.  Cowp. 

'^ — w — ^     to;   618.:   though   a  late  lesirned  judge  has  delivered  his  opinion, 

R.  v.  Jamis  "  ^^^^  ^^  ^^^  thing  were  pradicabic,  if  the   fad:  were  fairly  ftated 

RoDD,       upon  an  appeal^  the   general  queftion   of  the  liability  of  perfonal 

property   might  there  be  difcufled."      AJlon^  }•    in    Rex  v.    the 

churchwardens  of  Andover.  W.   ly  G.  3,  1777.  Cowp.  fo.  565. 

Certainly  the  general  bearing  of  the  authorities^  till  a  very  mo- 
dern period  at  leaft,  ftrongly  favours  the  aflSrmativc  of  the  propor 
fition  upon  the  queftion  at  large  :  fince  that  period  to  be  fure 
doubts  have  been  darted  ;  the  queftion  has  frequently  and  in  van 
rioQs  (hapes  been  agitated^  and  the  principle  of  thcfe  authorities  has^ 
undergone  very  folemn  and  elaborate  diicuftion,  with  fome  diffet^- 
cnceof  opinion.  It  is,  however,  equally  certain,  that  the  general 
prdSlice  or  ufage  down  to  the  prefent  hour  is  as  ftrongly  in  favour ' 
of  the  negative  of  this  propofition ;  and  upon  this  it  is  that  the 
principal  arguments  on  that  fide  of  the  queftion  have  bcea  founded. 

In  fiUpport  of  it,  it  has  been  urged,  that  there  exifts  no  fingle 
authority  in  which,  contrary  to  the  ufage,  \a\  thi»  fpectes  of  pro* 
perty  has  ever  yet  been  rated  ;  that  the  fa^  of  this  fpecies  of  pro- 
perty not  having  been  made  the  fubjedt  of  charge  at  the  time  of 
palling  the  adl  of  43  Eliz«  or  in  either  of  the  two  fubfequent  reigns, 
(the  period  of  the  firft  great  extenlion  of  our  commerce  and  con- 
sequent increafe  of  perfonal  property)  muft  be  taken  as  a  conteoi- 
porary  expofition  ;  and  that  the  immenfe  amount  of  this  property 
in  fucceeding  times,  created  fuch  an  intereft  in  the  holder  of  every 
other  fpecies  of  property,  that  it  was  not  poftible  that  it  could  for 
near  two  centuries  have  been  generally  overlooked  under  any  other 
idea,  than  that  it  was  not  a  legal  objed:  of  taxation. 

In  anfwer  to  thefe  arguments  it  has  been  infifted,  independent 
of  the  feries  of  authorities,  that  for  many  years  after  the  paffing  of 
4his  law  and  during  the  two  reigns  immediately  fubfequeot,  per* 
fdhal  property  had  not  become  throughout  the  kingdom  an  ohjeA 
of;  fuch  ferious  regard ;  that  the  influx  of  wealth  through  the  me- 
dium of  commerce  would  not  fhew  itfelf  in  its  influence  upon  the 
habits  and  modes  of  life  in  a  -progrefs  fo  rapid  as  had  been  fug- 
gefted  ;  and  thatv  \i  the  internal  commotions  of  this  country  had 
not  for  near  half  of  that  period  proved  an  efFcSual  obftacle  to  fuch 
a  change  of  manners,   a  change  fo  material,  as  to  alter  the  ftate  of 


la]  Scd  ride  tKc  coTc  of  the  poor  of  WUkbam.    M.  27  Car.  2,  1675.    Frrm.  419. 

vifible 
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vjfibic  property  throughout^'the  realm,  could   not  in  the   natural      1782. 
courfc  of  things  have  been   cxpeded  till   the  period  about   which     ' — - — ' 
it   aflually  happened,    the  reign   of  Charles   the  SeconJ ;    but  that  j^.^,  j^^^g^ 
the  ability  of  the  trader  to  pay,    (which   upon  the  whole  of  the     '  Ropd. 
queftion  was  the  only  true  criterion,)   was    not    here,  and   in    this 
particular  view  of  the  fubjed,    the  true  or   fair  point  in  which  it 
caght  to  be  confidcred  ;    that  the  only  true  interpretation    of   the 
3dls  of  our  anccftors  muft   be  drawn,   not  from  the  refinements  of 
Speculation,  but  from    what  came  home  to  them,   from  the  bur- 
thens they  actually  and  in  pra<Siccfelt;   that  the  enormous  amount 
€)f  the  contributions  now  levied  in  fupport  of  the  poor  was  of  very 
TOodcrn  date,  not  much  earlier  than  the  aera  of  the  doubts  that  had 
l)cen  lately  ftarted  upon  the  fubjedt,  and  utterly  unknown  to  our 
anccftors  in  the  laft  century.     Viner's    Abr.   Tit.  Poor.   426.   H^    - 
5  Ann.  1706.  in  the  note  to  the  cafe  of  the  Q^  v.  the  Inhabitants  of 
Barking  of  Needham ;  that  the  landed  intereft  therefore  of  thofc 
times  not  feeling  the  preflurc  of  that  grievance,   which   has  fince 
grown   almoft  intolerable,   were  not   fo   adlivc  as  they  otherwifc 
might  have  been,  and  did  not  attempt  to  throw  upon  the  fliouldera 
of  others  part  of  that,  which  altogether  they  found  no  weight  upoa 
their  own  :   that  **  who  was  liable   to  be  aflefled"  was  an  inquiry^ 
which  probably  to  this  hour  had  never  been  made,  if  **  what  that 
aflefloieot  amounted  to  ''  had  continued  to  be  a  matter  of  indiffer- 
ence to  thofe  who  paid  it ;   and  that  whether  this  be  fo  or  not,  01% 
whatever  foundation    the   ufage  may   be  fuppofed    to  have  ftood^ 
AJion^  J.   in  the  Andover  cafe  above  cited,   had  laid  that  confidera- 
tion   entirely  out  of  the  cafe ;   **  for,  notwitbjianding  the  ujage^   if 
upon   the   general  queftion,    which    they  are    now   aiming   at,   it 
(bould  turn  out  to  be  the  law  that  perfonal  property  is  rateable,  if 
that  is  the  la\y,  it  muft  be  rated  then^  though  it  never  ivas  before  J* 
Cowp.  fo.  565. 

That  it  had  alfo  been  afked  on  this  fide  of  the  queftion,  as  the 
court  had  in  feveral  inftances  and  as  a  matter  of  courfe,  confirmed 
all  rates  of  fuch  perfonal  property  in  all  places  where  it  appeared 
ufualfy  to  have  been  afleflcd,  upon  what  other  principle  could  this 
have  poflibly  been  done  than  that  of  alt  perfonal  property  being 
fubje<fl  to  fuch  charge  by  the  general  law  ?  that  it  muft  have  been 
fo  ;  for  that  on  no  other  foundation  could  perfonal  property,  focir^ 
cumjianced^  be  made  liable  :  that  it  was  not  in  the  power  of  pa- 
rifties  merely  by  continuing  one  mode  of  affcflment  from  one  ge- 
neration to  another  to  fubjedl  any  individual  of  the  next  generation 

to 
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to  the  ncceflity  of  adopting  it  :  that  fuch  a  courfc  of  procccdrog 
could  be  no  more  than  private  contradt ;  matter  of  perfonal  agree- 
ment and  accommodation  :  temporary  arid  not  of  any  permanent 
Rodd!*^^  obligation  :  that  nothing  could  be  the  foundation  of  a. legal  ufage, 
vyhich  had  not  a  legal  origin  ;  and  that  a  pari(h  could  then  only 
.  make  a  valid  bye  law,  when  it  was  as  well  for  the  better  execution  if 
the  fubfijiing  laws  as  for  the  furtherance  of  the  public  good.  That 
as,  on  the  other  hand,  the  minds  of  men  would  have  been  by  a  de« 
ciGon  again  ft  the  rateability  of  this  property  at  once  quieted^  fources 
of  litigation  infinite  as  the  various  branches  and  combinations  of 
traffic  would  have  been  done  away,  and  a  wafte  of  expence  from 
time  to  time  monftrous  in  its  amount  would  have  been  fayed  to 
the  public,  it  Avas  not  eafy  to  fugged  why  fo  much  caution  and  re« 
ferve  (hould  have  attended  the  deliberations  of  the  court  upon  this 
fubjedl,  if  the  exemption  contended  for  could  have  been  fupported. 

To  the  arguments  ab  inconvenienti  znA  the  di£Bculties  darted  as  to 
the  mode  of  levying  this  affefTment,  it  was  anfwered,  that,  as  no 
fuch  difficulties  had  occurred  at  the  time  when  fubfidies,  to  which 
(he  land-tax  fucceeded,  were  levied,  and  as  this  tax  was  now  ac« 
tually  raifed  in  many  of  the  moft  populous  and  trading  towns  [^J 
in  the  kingdom,  it  was  fuppofing  an  objedlion  contrary  both,  to  the 
evidence  of  hiftory  and  the  experience  of  the  prefent  hour. 

But  leaving  the  principle  of  this  important  controverfy  where  I 
found  it,  it  feems  to  belong  to  the  plan  of  this  work  to  deduce  the 
hiftory  of  the  decifions  that  fall  within  the  period  comprifed  in  this 
volume,  and  which  could  not  be  publiffied  at  large  without  inter- 
fering with  the  labours  of  thofe  who  have  already  given  a  com« 
pleat  view  of  them  :  and  in  doing  this  it  will  be  ufeful  to  the  coun« 
try  magiftrate  at  leaft,  and  is  in  itfelf  in  fome  degree  neceffary,  to  re- 
view the  whole. 

It  feems,  that  no  perfons  whatfoever  or  at  leaft  no  fubjeBs  arc,  in 
refpedt  of  their  landed  property,  fo  privileged  as  to  be  exempt  from 
this  contribution. 

Neither  are  any  places  exempted,  unlefs  as  being  appropriated  to 
fome  public,  or  charitable,  or  religious  purpofes :  for  it  has  been  ad- 
iudged,  that  a  Bijhop's  palace  is  not  proteded,  nor  will  any  prc- 
fcription  exempt  it.  H.  27  Car.  2.  1675.  ^^^  pariflh  of  5^^- 
deanry  againft  the  mayor  of  Chichejier.  3  Kcb.  572.  It  is  upon  the 
ground  of  their  being  cxtraparochial  only^  that  moft  of  the  old  col^ 
leges  are  exempt;   and  the  charitable  purpofes  of  thofe  inftitutions, 

{a\  Lynnc,  Norwich,  Frome,   Trowbridge,  Wanninfter,  Bcwdley,  Blandford,  in  many 
parifhes  of  London,  and  particularly  Whitcchapel. 

it 
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it  is  conceived,  were  in  fome  degree  the  confideration,  that,  in  the      1782. 
cafe  of  thefe  foundations,  induced  the  court,  after  an  immemorial     ^^ — ^ — ' 
enjoyment  of  the  exemption,   to  favour  this  prefumption  :    Tr.  14  j^  ^  j^mei 
G.  3.-  1774-  R-  V.  Gardner^  Cowp,  fo.  84;    and  it  might  be  fup-       Rodd. 
pofed  to  have  been  upon  this  or  fome  fuch  principle,  that  even  the 
royal  palaces  are  exempt ;  for  lands,  newly  taken  in  and  added  within 
time  of  memory  to  premifes  in  the  aftual  occupation  of  the  crown, 
are  in  fome  inftances  rated:  H.  17  G.  3.   1777.  Rex  v,  Mathews, 
antey  p.   i.;    though  it  rather   feems,  that    the  King,   not  being 
named  in  the  St.  43  Eliz.  cannot  be  fubjedled  to  any  of  its  provi<> 
fions :    and  indeed  the  principle  in  this  cafe  feems  to  be  more  exten-* 
five,  and  not  to  depend  upon  any  of  thofe  maxims,  that  ferve  for  the 
regulation  of  private  property :  for,  when  the  public  purpofes,  which 
conftitute  the  great  ground  of  exemption,  are  no  longer  anfwered,  they 
no  longer  retain  this  privilege  ;  and  it  has  been  ruled,  that  when  they 
are  demifed  to  a  fubjedt  for  any  permanent  interefl:,  they  are  liable  to 
be  aflcfled  :  the   Duke  of  Portland  v.  the  parifli  of  St.  Margaret^ 
Weftminfier,  at  Nifi  Prius  after   H.  T.  33  G,  2.     Wynne's  Analyfis 
of  the  law  concerning  parochial  provifion  for  the  poor,  1767.  p.  6o» 
ante^ip.  3- i^^  note   [j].     The  true  ground,    upon  which  bofpitah 
are  exempted,  appears,  from  what  is  (aid  of  the  principle  of  the  de- 
cificn  of  the  King  v.  the  Inhabitants  of  St.  Bartholomews  the  Lefs^ 
Tr.  9  G.  3.  1769.  in  Cowp.  fo.  83.,  to  be  their  appropriation  to 
charitable  purpofes :  {bofpital  lands  indeed,   as  throwing  otherwifc 
too  large  a  proportion  of  parochial  burthens  upon  the  other  parts 
of  the  parifh,  have  not  been  confidered  as  intitled  to  this  exempt 
tion.     Anonymus,  E.  i  Ann.  2  Salk.  527.)     Upon  a  fimilar  prin- 
ciple in  the  cafe  of  the  King  v.  Peter  Waldon  Tr,  23  G.  3.   1783* 
pojl.  a  boufei  built  and  applied  to  the  purpofe  of  educating  poor  girls 
and  qualifying  them  for  fervices^  was  holden  not  liable.     But,  where 
a  profit  arifes,  of  whatever  nature  the  inflitution  be,  the  party  be- 
aiefited  (hall,  in  proportion  to  the  advantage  he  derives,    be  afTeffed 
to  the  poor :  and,  though  it  has  been  holden  long  fince,  H.  13  G.  2« 
Dominus  Rex  verjus  tnhabitantes  St.  Thomas  in  Soutbwark.  2  Str.  745^ 
Settl.  Cafes  12^.  2  Sefl'.  Cafes,  58.,  upon  the  principle  of  the  in- 
tereid    which   the  public  has  in  every  religious  inftitution,  that   a 
€onven tide/ in  which  no  profit  was  made  of  the  pews,    vvas  not  li- 
able, ye%lt  has  been  lately  adjudged,  agreeable  to  the  fpirit  of  the 
above  d'ecifion,    that  a  building,  demifed  for  a  term,   under  the 
name  of  a  chapel  and  to  be  ufed  folely  for  the  purpofes  of  religion, 
but  with  a   rent  refirved,   was  liable.     Tr.  23  G.   3,  1783.  Robjon 
V*  Usde.  pofi.     Though  the  court  in  fome  of  the  above  cafes  ap- 
^    ^'  ^  X  pears 
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1782.     pears  to  have  adverted  principally  to  the  end  and  obje£l  of  the  in- 

^ — V — *     flitutions  thcmfelvcs,  they  fcem  in  general,  and  it  is  perhaps  the  true 

R.  V.  James  ^*^^  ^^  ^^^  fubjedl,  to  havc  conlidered/that  all  real  property,  of  which 

RoDD.      an  occupier  can  be  founds  is  rateable,  R.  v.  Gardner^  Cowp,  jrg. : 

and,  where  a  profit  has  arifen,   and  the  other  circum fiances  nave 

warranted  it,  they  have  even  confidered  a  keeper  of  a  prifon,  as  fuch, 

liable*    Rex  v.  Eyles^  warden  of  the  Fleet.  H.  24  G.  3,  1784.  foft. 

The  fame  meafure  feems  to  have  guided  the  difcretion  of  the 
court  with  refpedt  to  tl)e  officers  of  all  thefe  eJeemofynary  foundations  i 
and  confequently  fuch  of  their  neceiTary  agents  as  detive  from  their 
lodging  and  falaries  a  mere  fupport,  and  may  in  fair  and  found 
conflrudlion  be  confidered  as  partaking  of  that  charity  to  which 
they  are  ftridly  no  more  than  affiftants,  have  never  yet  been  adjudged 
objeds  of  taxation.  Rex  v.  Occupiers  of  St.  Luke*%  Hofpital.  M* 
I  G.  3«  1760.  2  Burr.  fo.  1064.  i  Blackfl:.  249.  Rex  'o.  Inhabitantir 
of  St.  Bartholomew^  the  Lefs.  Tr.  9  G.  3.  1769,  4  Burr.  2435. 
Bott.  48V:  but  in  the  cafe  of  apartments,  though  without  falaries 
annexed,  built  upon  a  fcale  equal  to  the  occafions  and  fituations  in 
life  of  fuperior  officers,  and  occupied  feparately  and  with  families,  the 
court  has  confidered  the  holders  of  fuch  property  as  not  intifled  ta 
exemption  \  though  their  perfonal  attendance  is  indifpenfably  necefiary 
to  thefe  inftitutions,  and  their  refidence  is  bona  fide.  M.  i  G.  3.  1760* 
Rex  a;,  occupiers  of  St.  Luke's  Hofpital.  2  Burr.  1053.  i  Blackft; 
'  249.  Eyre  v.  Smalpace  &  al.  £•  23  G.  2.  1750..  2  Burr.  fo.  1659; 
Bott.  39.  And  indeed  falaries  in  general,  as  in  the  cafe  of  an  of* 
ficer  of  the  fait  works,  are  not  confidered  as  liable,  being  "  a  par- 
ticular fpecies  of  property,  not  within  the  words  or  meaning  of 
the  adl,  and  not  perfonal  property ;  which  is  th«  furplus  of  a 
man's  eflate  and  e^eds  after  payment  of  debts,  the  maintenance 
of  his  family  and  neceffary  cxpences.*'  R.  n).  the  Inhabitants  of 
Sballfleet'j  Sherrington's  cafe.  H.  7  G.  3,  1767.  4  Burr,  201  iv 
Bott.  46. 

With  refpeft  to  rents  and  profit s^  ground  rents  have  been  adjudged 
to  be  liable.  M.  3  Jac.  2  Comb.  62.  Whether  quit  rents  were  liable 
appears  to  have  been  unfettled  in  M.  3  Jac.  Hull*s  Cafe.  Carth.  14.1 
&  in  Tr.  6  W.  &  M.,  tho'  there  had  been  one  adjudication  that  they 
were  liable,  different  opinions  were  entertained  upon  the  fubjed. 
Comb.  264.  But  that  tbefe  and  the  cafual  profits  of  manors  are  not  liable 
has  been  determined  in  the  cafe  of  the  K.  v.  Fandewall^  Efq.  E* 
33  G.  2.  1760.  2  Burr.  991.  1  Blackft.  212.  And  yet  no  other  argti- 
ments  appear  to  have  bcea  ufcd  in  the  judgment  upon  that  cafe, 

but 
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but  thofc  drawn  from  ufage  and  ai  inconvenientt  $  and,  though  the 
Cheltenham  Spa ^  Rex  v.  Miller.  Tr.  17  G.  3.  1777.  Cowp.  619. 
was  not  adjudged  to  be  liable  eo  nomine  as  profits^  but  collaterally  ^  ^  j^„„ 
only,  and  alio  nomine^  (the  fpring  being  confidered  as  part  of  the  Roddf. 
produce  of  the  land),  yet  in  Rowls  v.  Gell  &  al.  E*  16  G.  3. 
Cowp*  4^1.  the  profits  of  lead  mines,  which  arc  themfelves  not 
liable.  Governor  and  Company  for  fmelting  down  lead,  &c.  v. 
Rhcardfon^  Efq.  and  others.  M.  3  G.  3,  1762.  3  Burr.  1341. 
I  Blackft.  389  )  were  holden  liable  in  the  hands  of  the  leflee  of 
the  crown  ;  he  letting  them  again  to  the  adventurer,  and,  without 
any  rilque  to  himfclf,  receivipg  a  ftipulated  proportion  of  the  acci- 
dental profits  or  value.  The  toll  alfo  of  markets^  though  againft 
an  immemorial  ufage,  has  been  adjudged  to  be  liable.  The  cafe 
of  the  poor  of  Wickham.  M.  27  Car.  2.  1675.  Freem.  419. 
Nelfon's  Edit,  of  Dalt.  1727.  c.  73.  p.  218.  3  Kcb.  540.;  and 
from  the  cafe  of  the  King  v.  Brograve.  M.  10  G.  3.  1770* 
4  Burr.  2491.  Bott.  31.  the  law  feems  to  have  been  admitted  to 
have  been  the  fame  as  to  the  toll  of  fairs.  The  toll  of  Jluices  on 
navigable  rivers  is  alfo  liable.  Rex  v.  Inhabitants  of  Cardington, 
E.  17  G.-3.  1777.  Cowp.  581.;  as  the  toll  of  ligbtboufes^  if  it 
arifcs  within  the  pari(h,  is.  King  v.  Reiow,  Efq,  M.  12  G.  3.  . 
^  1772.  Bott.  384.  Cowp.  fo.  583,  Tie  profits  of  a  weighing 
'  machine,  belonging  to  the  corporation  of  Gloucefier,  were  alfo 
holden  liable.  E.  23  G.  3.  1783.  Rex  v.  Inhabitants  of  St. 
Nicholas,  Gloucejler,  Poji.  A  queftion  has  alfo  been  before  the 
coxirt,  but  has  received  no  decifion,  upon  that  fpecies  of  profit, 
vhichis  called  the  herbage  and  pannage  of  a  fore  ft  %  which  is  the 
furplufage  above  the  fufficient  pafture  of  the  game  therein.  The 
form  indeed  of  the  aflfeffmcnt  was  upon  the  lodge  and  lawn  ;  but 
from  thence  it  feems  that,  as  far  as  the  form  applies,  this  cafe  falls 
*within  the  authority  of  that  of  the  Cheltenham  Spa ;  where  the 
court  held,  that,  that  not  being  a  rate  upon  the  profits,  but  upon 
jfour  acres  ofland^  and  the  value  arifing  partly  from  the  buildings  and 
partly  from  the  fpring,  the  profits  of  the  fpring  are  part  of  the  produce 
^the  land,  and  as  fuch  clearly  liable.  And,  as  far  as  the  authority 
of  the  cafe  in  Keble  might  fcrve  to  remove  difficulties,  the  authority  of 
Freeman  and  the  concurrent  teftimony  of  Nclfons  edition  o(  Daltcn^ 
together  with  the  immemorial  ufage  of  the  place,  as  ftated  in  Douglas 
fo.  292.  fcem  to  eftablifh  that  point.  Jones  v.  Maunjcll, 
M.  20  G.  3.  lyyg.  Douglas  289.  The  lad  queftion  of  this  fort, 
and  which  ijoderwent  very  folemn  difcuffion,  arofe  on  the  lub« 
jcdt  of  the  profits  of  the  London  water-works.     It  had  fce^n  twica 

X  2  argued 
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1 782.     argued  in  the  court  of  King's  Bench,  and  that  court  being  divided 

^^■v— J    in  opinion,  judgment    by  confent  was  taken  for  the   plaintiff^ 

R. V.James  ^^^   the   purpofc    of    removing    it    in  courfe  of  appeal   to   the 

RoDD.  court  of  Exchequer  Chaofiber.  The  queftion,  as  dated  in  favour  of 
the  exemption,  was,  whether  projedls  of  very  hazardous  adven- 
ture, requiring  in  the  firft  inflance  a  vaft  capital,  and  continually 
in  every  fubfequent  (lage  fubjed  to  very  heavy  expences  and  lofTea, 
were,  contrary  to  all  ufage,  fit  obje&s  of  taxation  ?  But  the  court  of 
Exchequer  chamber  gave  judgment  upon  another  ground  ;  and,  it 
being  an  adion  of  trefpafs  upon  a  diftrefs  taken  under  i  G.  i .  ft,  z. 
c.  5.,  commonly  called  the  Riot  A£l,  in  which  the  damages  reco- 
vered are  directed  to  be  levied  on  the  inhabitants  of  the  hundred  ia 
the  manner  prefcribed  by  the  St.  27  Eliz.  c.  13.  in  cafe  of  a&iona 
againft  the  hundred  by  perfons  robbed,  they  held  ;  that  under  the 
condrudlion  of  that  aSi^  which  fpeaks  of  ability  generally,  with«» 
out  fpecifying,  as  the  St.  43  Eliz.  does,  any  particular  taxable  ob- 
je<ft,  (and  this  lad  a£l  not  being  at  all  referred  to)  all  perfons  hav- 
ing taxable  property  within  the  diflridt  afTeiTed  were  inhabitants^ 
aod  as  fuch  liable.  Davis  &  al.  v.  Aikins  &  ah  M.  25  G.  ^ 
1784.     Vide  Tr.  23  G.  3.  1783.  pojl. 

There  are  not  wanting  authorities  of  a  recent  as  well  as  a  more 
«arly  date  to  fliew,  that  Jiock  in  trade  in  general  is  rateable  to  the 
poor :  but  there  is  no  clear  and  exprefs  authority,  either  of  more 
antient  or  modern  times,  in  the  inftance  of  any  one  trade,  adjudging; 
the  ftock  in  that  particular  trade  to  be  liable :  except  in  thofe  places 
in  which  an  ufage  to  affels  fuch  ftock  has  been  proved  :  though  in 
many  boroughs  the  ftock  in  all  trades  has,  immemorially  and  even 
from  the  very  date  of  the  St.  43  £//«.,  been  in  point  of  fadt  rated* 


^aturJ^,        ^  Rex    V.    Morgan. 

Feb.  9.  o 


Juftices  either 
of  the  county 
from  which 


UNDER   the  Stat.  11  G.  2.  c.  19;  \a\  for  the  more  efFe(aual 
fecuring  the  payment  of  rents  and  preventing  frauds  by  te- 
tenants  frau-  nants,   two  jufticcs  of  the  county  of  Hereford^  reciting  that  yobn 

dulently  re-  MorHs 

move  goods, 

or  of  that  in  which  they  are  concealed,  may  convift  the  offenders  in  their  refpeilive  counties.  Unlefs  fa£ts  are 
ilated  tomake  the  contrary  appear,  the  court  always  prefumes  in  favour  of  the  ads  of  inferior  jurifdifUons* 


r     {a)  If  any  tenant  or  leflee  for  life  or  lives,  term  of  years,  at  will,  fufferance,  or  otherwife, 
^f  any  meifuages,. lands,  tCDemciiuof  herediuunents,  upon  the  demife  ox  holding  whereof  any 

Jtnt 


1 
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JH/f^rh  of  Llanbeder  Painfcqfile^  in  the  county  o£ Radnor,  had  fraodu*-     1782* 
lently  and  dandeftinely  removed  and  conveyed  away  certain  goods  and     * — ^^— ' 
chattels  not  exceeding  the  value  of  fifty  pounds  from  off  the  farm  of  j^^  ^^  ^^^^ 
Tainfcajile^  &c.  to  prevent  his  landlord  or  his  agent  from  diftraining      can. 
for  rent,  ^c.  and  alfo  that  John  Morgan  of  Michael  Cburcb  in  the 
county  of  Hereford^   had  knowingly  and   wilfully  aided  and  aflifted 
the  faid  John  Morris  and  his  fervants  in  concealing  and  fecreting 
the  faid   goods  and  chattels  at  Michael  Cburb^  &c.  of  the  value  of 
twenty  one  pounds ;  and  that  they  the  faid  juftices  had  in  the  prefence 
of  the  faid  John  Morris  and  Jobn  Morgan  examined  the  fad  and  all 
proper  witncffes  upon   oath,  and  that  it  was  fully  proved  before 
them  that   the  faid  yohn  Morgan   was  guilty,  &c.  convidt  him  of 
this  office;    and  order  him  to  pay  forty* two  pounds,    being  double 
the  value  of  the  faid  goods  or  chattels  to  the  landlord  or  his  agent* 

It  had  been  objedted  at  the  feffions,  that,  it  appearing  upon  the 
face  of  the  convidlion,  that  it  had  been  made  by  two  juflices  of  the 
county,  in  which  the  goods  were  found,  and  not  of  the  county  from 
whence  they  were  removed,  that  court,  upon  the  ground  of  a  defe<^ 
of  jurifdidlion  and  that  the  judices  of  one  county  could  have  no 
cognizance  of  a  matter  arifing  in  another,  quaflied  the  convidlion. 

Thefe  proceedings  being  now  removed  by  certiorari.  Dunning 
and  Phillips,  in  fupport  of   the  order  of  feffions,    contended,  that 


TCnt  is  or  fliall  bcrefcrvcd,  due  or  made  payable,  (hall  fraudulently  remove  and  convey  awaf 
]iis  or  her  goods  or  chattels  to  prevent  the  landlord  or  lefTor,  landlords  or  lefTors^  from  dif- 
training  the  fame  for  arrears  of  rent  fo  refcrved,  due,  or  made  payable,  or  if  any  perfon  orper- 
fons  fhall  wilfully  and  knowingly  aid  or  afllft  any  fuch  tenant  or  leffee  in  fuch  fraudulent  con- 
veying away  or  carrying  off  of  any  part  of  his  or  her  goods  or  chattels,  or  in  concealing  the 
fame;  all  and  every  perfon  and  perlbns  fo  oiFending  fhall  forfeit  and  pay  to  the  landlord  or 
landlords,  leflbr  or  leflbrs,  from  whofc  elbtc  fuch  goods  and  chattels  were  fraudulently  carried 
off  as  afbrcfaid,  double  the  value  of  the  goods  by  him,  her,  or  them  refpedively  carried  off  or 
concealed  as  aforefaid  to  be  recovered,  ^c.  f.  i.  and  3. 

Provided,  that  where, the  goods  and  chattels  fo  fraudulently  carried  off  or  concealed  fhall  not 
exceed  the  value  of  fifty  pounds,  it  fhall  and  may  be  lawful  for  the  landlord  or  landlords,  from 
whofe  cftatc  fuch  goods  or  chattels  were  removed,  his,  her,  or  their  bailiff,  fervant,  or  agent 
in  his,  her,  or  their  behalf,  to  exhibit  a  complaint  in  writing  againft  fuch  offender  or  offenders, 
hefore  fwo  ormore  jnftices  of  the  peact  of  the  j'ame  county,  riuingy  or  divijionoffucb  county,  refid;ng 
ntar  the  place  'whence  fucb  goods  and  chattels  luere  removed ,  or  near  the  place  avhere  the  fame  ^wert 
J'oundy  not  being  intcrcfted  in  the  lands  or  tenements  whence  fuch  goods  were  removed  ;  who 
may  fummon  the  parties  concerned,  examine  the  faft  and  all  proper  witneffes  upon  oa:h,  or^ 
if  any  fuch  witneffes  be  one  of  the  people  called  quakers,  upon  affirmation  required  by  law; 
and  in  a  fummary  way  determine,  whether  fuch  perfon  or  pcrfons  be  guilty  of  the  offence,  with 
which  he  cr  they  are  charged  ;  and  to  enquire  in  like  manner  of  the  value  of  the  goods  and 
chattels  by  him,  her  or  them  refpeAivcly  fo  fraudulently  carried  off  or  concealed  as  aforefaid  ; 
and,  upon  full  proof  of  the  offence,  by  order  under  their  hands  and  feals,  the  faid  juftices  ot 
peace  may  and  Ihall  adjudge  the  offender  or  offenders  to  pay  double  the  value  of  the  faid  goods 
and  chattels  to  fuch  landlord  or  landlords,  his  her,  or  their  baililF,  fervant  or  agents  at  fuch- 
idme  as  the iaid  juftices  (hall  appoint,  f.  4* 

the 
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^e  leglflature  had  conffined  the  exerclfe  of  this  authority  to  the  jof* 
iices  of  the  county  within  which  the  offence  originated ;  and  cited 
the  cafe  of  [a]  Talbot  v.  Hubbie^  to  (hew,  that  the  circumftance  of 
xefiding  near  the  place»  &^.  does  not  give  a  jurifdiAion»  which  the 
Juftices  would  not  have  without  it. 

But  WilleSf  ].  intimated,  and  it  feemed  to  be  agreed  by  the  courts 
that  the  Stat,  gave  an  authority  to  thejuftices  oftherefpeflive  coun- 
ties ;  within  which  either  offence  under  this  a£t  was  proted  to  have 
been  committed. 

But  the  court  thought,  that  the  conviction  was  bad  on  another 
ground;  as  no  evidence  was  ftated  in  it.  And,  as  no  fpecial  cafe 
was  returned,  they  held,  that  it  muft  be  taken,  that  the  convidion 
Mras  quaihed  at  the  feH^ons  for  that  defeA  i  for  that  the  law  prefumes, 
that  an  inferior  jurildidion  adts  rightly,  unlefs  the  contrary  ap- 
pears :  and  Howortb^  who  was  to  have  fupported  the.  rule  to  qoaih 
the  order  of  feilions,  admitted,  that  this  objedion  was  tatal« 


Per  curiam^ 


Rule  difcharged  and 

Order  of  Seflions,  qua(hing  the 

convidlion,  affirmed. 


\a\  Tr.  14   G.  2.   1751*    2  Str.  1154. 


Feb.  9* 


TheJcffions 
have  nopowcr 
to  vary  the 
proportion  s« 
in  which  the 
jcounty  rate 
has  u/ualiy 
been  afTeffed 
.00  the  feveral 
parifhes. 


Rex  V.  Inhabitants   of  St.   Paul,    Coven t  Garden* 

* 

TH  E  court  of  quarter  feflions  for  the  county  of  Middlefex^xxn^ 
der  the  St.  12  G.  2.  c.  29.  aflefs  the  pariih  of  St.  Paul^  Co^ 
vent  Garden^  at  the  fum  of  69/.  5/.  jdAzs  their  proportion  to- 
-wards  the  general  county  rate.  Upon  the  appeal  of  the  pari(b  to 
[a\  the  next  general  fefHons^  alleging  that  their  afTefTnient  was  un- 
equal and  unjuft,  the  fefllons  confirm  the  rate^  and  ilate  the  fol- 
lowing cafe:  . 

MiadlefiX. 

At  a  general  fcffion  of  the  peace,  Gfr.  holden  for  the  county  of 
MiddleftXy  at  Hicks  Hall^  in  St.  Johnjireet^  in  the  fame  county, 
on  Tutjday  the  29ih  day  of  Afej,  in  the  twcnty-firft  year,  Gfi*.  aiid 


k  « 


[«]     S,    12. 


frOjBi 
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from  thence  continued^  G?r.  until  this  day  to  wit,  Thurfday^  the  31ft      ijZz. 
day  of  the  fame  month  of  May,  and  on  the  fame  Tburfday^  holdcn     ^ — ^^-^ 
by  adjournment  aforcfaid,  at  Hicks  /fo// aforefaid,  before  William  r.^.  Imha-. 
Mainwaring^iQ^\^c.  bitantsoF* 

Whereas,  at  the  general  feffion  of  the  peace  begun  and  holden  for   ^I.-  Paul, 
the  faid  county,  t§c.  on  T'uefday^  the  18th  day  of  May^-  in  the  nine-    Gardiit,. 
teenth  year,  ^c.  and  from  thence  continued,  Gfr.  and  holden  on 
Tburfday  the  20th  day  of  May^  &c.  before  Sir  John  Hawkins,  Knt. 
&c.   the  churchwardens  and  ovcrfcers  of  the  poor  of  the  pari(h  of 
St.  PJiil,  Coven t  Garden^  within  the  liberty  of  fVeJlminJier,  exhi^ 
bited  to  the  juilices  of  our  faid  Lord  the  King  lad  above  mentioned, 
their  petition  and  appeal  fetting  forth,, that  the  faid  parifh  of  St. 
Taul,  Covent  Garden,  is  charged  to  the  county  rate  which  was  made 
at  the  general  fcflion  of  the  peace,  holdcn,  G?r.  on  Tburjday  the  i8th 
Azy  oi February  laft,  with    the  fum  of  69/.   5^  yd.  |.;   although 
the   annual  rents  or    value  of  the  lands  and  tenements,    therein> 
charged  or  afTefTed  to  the  poor's  rate,  do  not  amount  to  the  fum  of 
32,coo/. ;  and  that  the  parifh  of  St.  Mary  le  bone  in  the  faid  county 
of  Middle/ex,    was   afltffed    to   the  fame  county  rate  the  fum  of 
J  I.   ^  s.   10  d,  only:  although  the  annual  rents  or  value  of'the  lands 
and  tenements  in  that  parifh  charged  with   the  poor's  rate  amounted 
to  140,000/.  or  thereabouts  :  wherefpre  the  petitioners,  conceiving, 
the  faid  county  rate  fo  made  upon  them  as  aforefaid  to  be  unequal^ 
declared  themfelves  grievoufly  opprcflcd    thereby,  and   did  appeal^ 
againft  fuch  part  of  the  faid  rate,  as  did  then  and  yet  does  affedt  the 
laid  parifli  of  St.   Pau/,  Covent  Garden,  praying  relief  in    the  pre- 
mifes :  which    faid    appeal    ftood    duly   adjourned  until   the   then 
next  general  quarter  feflion  of  the  peace,  to  be  holden  for  the  faid 
county;  to  wit,  the  general  quarter  feflion,  &c.  holdcn  on  TburJ*^ 
Jay,  the  8th  day  of  Jufyt  in  the  fame  nineteenth  year,  &c.  before 
Sir  yobn  Hawkins^  &c.:  at  which  faid  general  quarter  feflion,  &c. 
upon  hearing  the  faid  appeal  and  what  was  alleged  by  the  church- 
wardens and  overfcers  of  tjie  poor  of  the  pari(h  of  St  Paul,  Covent 
Garden  and  their  counfel,  it  appeared  to  the  court,  that  the  allega- 
tions, contained  in  their   faid  petition  and   appeal,  were  true;  but 
the  court,  having  confldered  thereof  and  conceiving  that  they  were 
not  authorifed  by  the  ftatute  paflcd  in  the  1 2th  year  of  the  reign  of 
his  late  Majefty  King  George  the  Second,  or  by  any  other  law  to> 
vary  the  proportions  of  the  county  rate,  as  it  hath  continupd  in  ita 
prefent  form  ever  fince  the  year  1739,  did  therefore  difmifs  the  faid 
appeal^   and   the   faid  appeal  wa&  thereby  difmiflfed  accordingly  r 

whereupon^. 
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1782.  whereupon,  afterwards,  to  wit,  on  the  3d  day  of  Decemier^^ 
"" — ^ — ^  ^779»  ^^s  Majefty's  writ  of  certiorari ,  dated  on  the  29th  day 
R.  V.  Inha-  oi  November /\n  the  20th  year  of  his  prefcnt  Majeily's  reign,  was 
BiTANTsof  brought  for  the  removal  of  all  and  fingular  the  orders  madp 
St.  Paul,  at  the  general  quarter  feflion  of  the  peace  holden  in  and  for  the 
clVinv.  ^^Jd  county  on  Tburjday  the  8th  day  of  July  then  laft,  on  appeal 
of  the  Inhabitants  of  the  parifti  of  St.  Paul,  Covenf  Garden,  againft 
a  certain  rate  made  for  the  faid  county,  into  his  Majefty's  court  of 
King's  Bench;  which  faid  order  was  returned  into  the  court  of 
King's  Bench  accordingly ;  and  whereas  in  Hilary  Term  in  the 
2oth  year  of  the  reign  of  king  George  the  thirds  the  matter  of  the 
faid  petition  and  appeal  coming  on  before  the  faid  court,  it  W98 
ordered,  that  the  Xaid  order  fhould  be  fpnt  back  to  the  feffions  to  be 
re-ftated,  and  that  on  the  nth.  of  Fr^r2//?ry  following  the  faid  order 
was  returned  to  the  feffions  accordingly;  now  in  obedience  to  the 
faid  rule  this  court,  having  fearched  ifito  and  infpedted  the  ri> 
cords  of  the  feffions  of  the  peace  for  this  county  and  the  feyec^l 
adls  of  parliament  refpeding  county  rates,,  it  appears,  that  by  yir«- 
tue  of  an  a<El  of  parliament  made  and  pafted  in  the  12th  year  of  the 
late  King  George  tbe ,Secor?d,  entitled,  •'an  adt  for  the  more  caly 
'*  aflciling,  colleding,  and  levying  of  county  rates,"  Jufticcs  of 
the  peace  in  that  part  of  Gr^^/ iSr/'/jm  called  £;7^/^;7y,witbio  the 
refpedive  limits  of  their  commiffions  at  their  general  or  quartet 
feffions,  or  the  greater  part  of  them  then  and  there  affit:Qfibledf 
have  full  power  and  authority /r^/^  time  to  time  to  make  one  general 
rate  or  affeffinent  for  fuch  fum  or  fums  of  money  as  they  in  their 
difcretion  ffiall  think  lufficient  to  anfwer  all  and  every  the  ends 
and  purpofes  of  feveral  a(fis  of  parliament  in  the  faid  aA  recited^ 
inftead  and  in  lieu  of  the  feveral  feparate  and  diftindt  rates  diredled 
by  the  faid  recited  aAs  to  be  made,  levied,  and  colleded ;  which 
rate  is  to  be  afieiTed  upon  every  town,  pari(h,  or  place  within  the 
refpedive  limits  of  their  commiffions,  in  fucb  proportions  as  any 
of  the  rates  thentofore  made  in  purjuance  of  the  /aid  feveral  recited 
a£fs  bad  ufually  been  ajjeffed.  And  by  the  faid  ad  there  is  to  be 
but  one  rate  made  and  afTefled,  by  the  juftices  of  the  peace  for  the 
county  of  Middlefx  in  the  faid  county  and  the  city  and  liberty  of 
JVeJiminJler,  for  the  feveral  purpofes  therein  mentioned. 

That  by  an  ad  of  parliament  of  the  2 2d  of  Henry  the  eighth^  en* 
titled,  **  for  bridges  and  highways,*'  (one  of  the  ads  recited  \x^ 
the  ad  abovementioned,)  juftices  of  the  peace,  for  the  repair  of  de- 
cayed bridges  in  the  highways,  where  it  could  not  be  know^  ao4 

X  s  proved 
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proved  what  perfons  ought  to  make  and  repair  fuch  bridges,  , with 

the  affiftancc  and  aflent  of  the  conftables  of  the  coiinty.  or  two  o^ 

the  moft  honcft  inhabitants  in  every  pari(h  of  the  county^   had  j^  v.Inha- 

power  and  authority  to  tax  and  fet  every  inhabitant  within   the  bitants  of 

limits  of  their  commiffions  and  authorities,  to  fuch  reafonatile  atd    ^^\  ^^^^» 

and   fum  of  money,   as  they  (hould  think  by  their  difcrction  con*     oribilif, 

venient  and  fufficient  for  the  repairing,  re-edifying,   and   atiiend- 

ment  of  fuch  bridges  ^  which  a6l  of  parliament  alfo  requires,  that 

the  juftices  (hould  caufc  the  names  and  fums  of  every  particular  per- 

fon  fo  by  them  taxed  to  be  written  in  a  roll  indented,  but  no  fuch 

rolls  are  at  this  time  to  be  found  amongd  the  records  of  the  feniortb 

of  the  peace  for  this  county;  the  entries  of  fuch  taxations  previqujb 

to  the  year  1695,  being  for  the  grofs  fum  required,  atid  not  ttfti^ 

biting  the  fpeciiic  afTeffment  on  particular  parishes.     Th^C  in  the 

faid  year  1695,  a  rate  for  459  A  6  s.  bd.  was  made  upon  the  wholie 

county  for  repairing  Cbertfey  and  other  county  bridges,  and,  the 

grofs  afleiTment  upon  each  parifh  being  fet  down,  the  pari(h  of  St. 

Pauts  Covent  Garden^  was  charged  5  /.  and  the  pari(h  of  St.  Mdry 

U  Bone  zL  \zs.  zd. 

And  it  further  appears  to  this  court,  that  by  an  aift  of 
parliament  of  the  ifk  oi  Ann:  St.  !•  c.  i8.  entitled  ''  An 
adl  to  explain  and  alter  the  adt  made  in  the  22d  year  of  king  Henry 
the  8th,  concerning  repairing  and  amending  bridges  in  the  high- 
way," (another  of  the  flatutes  recited  in  the  12th  of  the  late  kihg,) 
juftices  of  the  peace  had  full  power  and  authority  to  aOlefs  upoa 
every  town,  parifh,  or  place  within  their  refpedtive  commiffions,  in 
proportions  upon  each  refpedive  town  and  pari(b,  as  they  had  been 
ufually  afTeffed  towards  the  repair  of  bridges:  that  the  fird  afleiT- 
ment  under  this  (latute  was  in  the  year  1 709,  and  that  the  ahiount 
thereof  was  the  fum  of  600  /. ;  which  afleflment  was  inade  for  the 
purpofe  of  repairing  a  County  bridge,  called  Cbertfey  bridge,  and 
that  in  the  faid  afleffment  the  parifh  of  St.  Paul  Covent  Garden ^ 
is  charged  15/.  4/.  od.\  and  the  pari(h  of  St.  Mary  le  Bone^ 
2/.  3/.  10//.  i  and  in  the  like  proportions  in  the  feveral  rates  made 
for  the  repairs  of  bridges  fince  that  time  to  the  1 2th  of  the  late  - 
king  Gecrge  the  Second. 

And  it  further  appears  to  this  court,  that  bv  the  ftatute  of  the 
45d.  of  Eliz  entitled,  *«  an  aft  for  the  relief  ot  the  poor,"  (another 
or  the  adls  recited  in  the  aft  of  the  12th  of  the  late  king)  (juftices 
of  the  peace  of  every  county  are  direfted  to  rate  every  parifli  to  fuch 
a  weekly  fum  of  money  as  they  (hould  think  convenient,  fo  as  no 
parifli  fliould  be  rated  above  the  fum  of  6d«  nor  under  the  fum  of 

Y  a  half. 
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i^Sz.     a  halfpenny,  weekly  to  be  paid,  and  fo  as  the  total  Aim  of  fuch 
"^ — V — '     taxation  of  the  pari/hes  in  every  county  did  not  amount  to  above 
j^  ^  I^„^^  the  rite  of  2d.  for  every  parilh  within    the  faid  county;    which 
BiTA/iTsof   fums  rfo  taxed  were  to  be  yearly  affefled  by  the  agreement  of  the 
St.  Paul,    pariftiioners  within  themfelves  5  or  in  default  thereof  by  the  church^ 
Garden,    war^^ns  and  petty  conftables  of  the  fame  pariCh,  or  the  more  part 
pf  ttiem ;  or  in  default  of  their  agreement^  by  the  order  of  fuch 
ju(Uce  or  juftices  of  the  peace  as  (hould  dwell  in  the  fame  paridi^ 
or  (if  none  £bouId  be  there  dwelling)  in  the  parts  next  adjoining ; 
the  money  fo  raifed  to  be  applied  to  the  relief  of  the  poor  prifon- 
'ers  of  the  King's  Bench  and  Marfhalfea^  and  alfo  of  fuch  hofpitals 
ariid/alnSshoufes  as  (hould  be  in  the  faid  county.     That  in  thefirfl: 
rate  udder  the  above  ftatute  appearing  among  the  records  of  this 
couhiry,  the  parifh  of  Si.  Paul  Covent  Garden^  is  charged  6d.  per 
week,  and  the  parities  of  Mary  le  Bone  and  Paddington  are  jointly 
taxed  iat  3d.  per  week,  and  in  like  proportions  in  every  rJite  for 
the  like  purpofes  made  by  the  jui!lices  under  the  faid  a£t  of  parlia- 
ment. 

.  And  it  further  appears  to  this  court,  that  by  the  ftatute  of  the 
iithand  iz^  o{  William  \W  c.  19.  entitled  ^' An  ad  to  enable 
juftices  of  the  peace  to  build  and  repair  gaols  in  their  refpedivb 
counties/'  (another  of  the  faid  recited  adts)  juftices  of  the  peace 
were  authorized  within  the  limits  of  their  commifTions  by  warrant 
under  their  hands  and  feals,  by  equal  proportions  to  diftribute  and 
charge  the  fum  or  fums  of  money  to  be  levied  for  the  buildings  fi- 
niOiing  or  4'epairiiig  the  public  gaol  or  gaols  belonging  to  the 
county  upon  the  "feveral  hundreds  tSc.  of  the  faid  county,  ^c. :  that 
four  rates  appear  to  have  been  made  under  this  ad:  of  parliament; 
all  which  rates  adopt  as  their  ftandard  the  bridge  rate  of  1709: 
the  fourth  was  remove^  by  d,  Writ  of  certiorari  into  the  court  of 
King's  fiench,  aind  there  quired  upon  exceptions :  the  exceptiods 
do  not  appear  upon  record,  but  were,  it  is  prefumed,  on  account  of 
theexprefs  exclufion  of  the  city  and  liberty  of  fFeJiminJier^  and  the 
liberty  of  the  Tower  out  of  fuch  rate. 

And  it  further  appears  to  this  court,  that,  by  an  adltof  the  z  i^ 
and  12th  oi  William  IIL  entitled  *•  An  ad  for  the  more'eftedual 
puniftiment  of  vagrants  and  fending  them  where  by  law  they  ought 
to  be  fent,"  (another  of  the  ads  recited  in  the  12th  of  the  late 
king)  the  expences  incurrejd  in  executing  the  ad  were  to  be  de« 
,  frayed  out  of  the  gaoland  IVlarflialfea  money  ;  whiph  aft  was  con- 
tinued for  three*  years  by  an  a<lp^  }&,[Qi.4nni  aod'-by.an 

'3  '  aia 
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aft  of  the  5th  oi  Ann^  c.  32.  entitled  •*  an  aifl  for  the  continuance      1782. 
of  the  laws  for  the  punifhment  of  vagrants,  and  for  making  fuch     "^ — ^— ' 
laws  more  cfFeaual/   the  faid  adl  of  the  i  ith  and  12th  of  fPi/Iiam  ^^  ^  j^„^^ 
IIL  was  continued  for  feven  years,  and  t|ie  juftices  were  by  the  faid  BiTiNTsoF 
Aatute  of  the  5th  of  j4anf  impowered  to  aflefs  upon  every  i^own,    ^\'  ^^"^» 
parifli  or  place  within   their  commiflions  fuch  fum  and  fuips  of    Gawbn. 
.  money  as  they  in  their  difcretion  (hould  think  reafonable  for  fa^ 
tisfaftion  of  the  allowances  made  to  condables  and  others  for  their 
lofs  of  time  and  expences  in  pailing  of  vagrants ;   and  that  the  mq-r 
ney  fo  afTeffed  fhould  be  levied  and  colledied  according  to  the  rules 
and  methods  prefcribed  by  an  aft  of  parliament  then  in  force  for 
the   levying  and   collefting  of  money  for   the  repair   of  county 
bridges  :    the  firfl  rate  appearing  to  have  been  made  by  the  juftices 
for  Middlefex  under  the  ilatute  of  William  lad  above  mentioned  wa^ 
made  in  ^uly   1700,  for  43/.  41^  bd.  wherein  St.  Paul  Covent 
Gardea  is  afTeiTed   1  /.  6  /•  od.  and  the  pariChes  of  Mary  le  Bo^ 
and  Paddington  together  at  i^Sm     That  in  January  1701,  anpthec 
rate  was  made  under  the  fame  ftatute  for  the  futp  of  303  A  %s.  10  4. 
in  which  St.  Paul  Covent  Garden  is  charged  8  A  the  parifh  of  Sr, 
Mary  le  Bone  2  /.  the  pari(h  of  Paddington  i  /•  10  s.  and  the  pariQi 
of  St.  Ann^   8  /•  That  in  O^ober  1702,  a  rate  was  made  for  the  fui^ 
of  154/.   1 2  J.  2</. ;   in  which  St.  Paul  Covent  Garden.  U  ch^^vge^ 
4/.  the  pari(h  of  St.  Ann,  4/.  and  that  of  St^  Mary  le  ^one  i  /•  ; 
t^f  like  proportions  as  the  laH::    and  in  Aprid  17031   another  foj^ 
492/.   15/.  in  which  St.  Paul  Covent  Garden  is  aflefled  16/.  and 
Mary  le  Bone  3  /.  and  in  the  next  1704,  another  for  400/.  in  which 
St.    Paul  Covent  Garden   was  charged   9/.    197.   j  d.^  St.    Ann'^ 
1^1.   1 5  J.  gd.  znd  Mary  le  Bone  1 1,  ys.     In  the  year  1705,  \hf 
whole  amount  of  the    rate   was  400/.   1/.  tdki    hut    the  funos 
charged  on  each  of  the  Wejlminjler  pariihes  in  that  year,  vary  from 
4the  (ums  charged  in  the  lad  year ;  although  the  variations  in  thp 
refpeftive  inftances  are  not  great.     Between  the  year  1705,  and  thp 
1 2th  of  George  II.  fourteen  rates  were  made  for  the  like  purpofqs 
upon  the  fame  proportions,  as  that  lad  above  mentioned. 

And  it  further  appears  to  this  court,  that  in  the  year  17391  that 
is  to  fay,  in  the  12th  year  of  the  late  king,  the  county  rate  ^ft 
pa4red,  and  that  in  the  fame  year  a  general  rate  was  made  upon  the 
county  of  Middlefex  by  virtue  thereof,  wherein  the  like  proportiops 
yiexc  obfcrvcd  as  in  the  laft  rates,  that  were  refpeftively  made  for 
repairing  bridges,  paffing  vagrants,  and  repairing  gaols ;  and  fince 
the  year  1705,  the  fame  proportions  have  been  obferved  in  the  fer 
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veral  rates  made  under  the  faid  a£t  of  parliament  to  the  prefent 
titni. 

R.  1/.  Ikha-       And  it  further  appears  to  this  court,  that,  fincc  the  beginning  of 
BiTANTsof  the  reign  of  James  XL'  1685,  feveral   diftinft  parts  of  the    pa* 
St.  Pacl,    j.jQj  ^  g^^  Martin  in  the  Fie/Js,    have  been  fcparatcd  from  the  faid 
Garobn.     parifhi  and  coHftituted  diftindt  and  feveral  pariftics,  'viz.  St.    Paul 
Cedent  Gardeni  St.  ylmil    St,  yames^  St.    George   Hanover  Square ; 
but  that  the  proportions,    rated  upon  each  pari fh,  in   the  feveral 
rates  before  mentioned  (excepting  thofe  for  the  relief  of  poor  pri- 
foners,  &cJ  under  the  43  E/fe.)   not  being  afcertaincd   by   any  of 
the  records  of  this  court,   previous  to  the  year  1694,   which  was 
about  the  eight  year  of  the  fubfequent  reign,  it  cannot  be  difcovered 
what  alterations   the  juftices  made  upon  thefe  feparations  :    and 
that  with  i'efpcd:  to  the  poor  of  St.   George  Hanover   Square^    the 
fame  having  been  conftituted  a  ^arifh  in   1724,    the  pari(h  of  St. 
Martin  in  the  Fields^  fince  that  time,   hath  been  abated  one^third 
in  the  proportion  theretofore  ufually  lard  upon  the   faid    pari(h  ; 
whicl)  third  has  beeh  charged  upon  and  paid  by  the  pariih  of  St. 
George.     Now  in  regard  there  has   been  no  variation   in  the  pro- 
portions rated  upon  each  parifh  in  any  of  the  rates  levied  upon  the 
country  fince- the  yeir  1709,  and  by  the  (latute  12   G:o.  II.  1739 
the  juftices  are  reftrained  in  making  of  county  rates  to  fuch  pro- 
portions, as  any  of  the  rates  thentofore  made  had  been  ufually  afTelicd; 
knd  the  firft  county  rare  after  that  ftatute  having  been  made  acccM«> 
ing  to  the  proportions  obferved  at  the  time  of  paiTing  the  faidlaft^ 
and  which  have  never  been  varied  from  that  to  the  prefent  time^ 
this  court  is  of  opinion,  they  have  no  power  to  vary   the  proper- 
tions  in  which  the  bounty  rate  is  now  affeiTed  on  the  feveral  parilhea 
within  the  fame. 

Bearcroft  and  Davenport  (hewed  caufe  in  fupport  of  thefe  orders  of 
fefiions;  and  infifted,  that  nothing  more  was  neceflary  on  their  part 
than  to  read  the  cafe  ftated,  which  would  fufficicntly  (hewt  that 
there  had  been  no  alteration  in  the  rate  fince  the  ftatutc  was  made  ; 
nor  indeed  was  the  rate  then  adopted,  a  new  one,  but  the  bridge  rate, 
as  it  had  cxifted  from  1705:  that  this  ufage,  coupled  with  the 
words  of  the  ftatute,  was  conclufive  againft  the  power  of  jthc  ma- 
giftrates,  whatever  the  circumftances  of  the  cate  might  be  :  and 
that  the  words  "  from  time  to  time,"  applied,  not  to  a  change  of 
the  proportions^  but  to  the  power  of  raifing  competent  fums  nvben^ 
ever  they  (hould  be  wanted. 

Lord  Mansfield  now  called  upon  the  other  fidcj  {Wallace,  Attor- 
Jiey-GencraU  Howortb^  Dunning,  and  Z^^  were  in  fupport  of  the 
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rule  to  quafh  thefe  orders)  and  added,  that,  after  the  cafe  in  [a]      lyBzm 
Ltord  Ch.  Baron  Parker's  Reports,    the  cxiftence  of  a  difcretionary     ^^ — ^ — ^ 
power  in  the  juftices  was  too   much  to  contend  for;  as  the  court,  j^  ^  j^ 
unlefs  that  cafe  was  diflinguifhed  froni  the  prefent,  muft,  coniSder  it  bitant*  of 
as  conclufive.  St.  Paul, 

Lane,  (the  other  counfel  not  being  then  in  court)  infifted,  that,    Gaudiw^ 
^hey  were  diftinguithable  :  that  the  cafe  cited  was  a  cafe  upon  the 
land  tax  adts  :  that   by  thofe   adls    originally  the  juftices  had  the 
powers  in    queftion,  and    under  them    uniformly  exercifed  a  dif- 
<:retion  over  the  proportions  down  to  the  St.  10  and  11   W.  3, :  that 
in  that  adt  [i]  the*  legiflature  thought  fit  to  rcftridl  them  to  the 
proportions  adopted  under  the  aft  of  ^  JV.  &  M. :  that  the  Jan* 
guage  of  the  prefent  adl  being  as  general,  and  the  powers  given  in  it 
as  ample  as  in  any  of  the  former  land-tax  adls,  and  no  fubfequent 
ilatute  having  here,    as  it  had  in  thofe  cafes,  retrained  the  exercife 
of  thofe  powers,  the  difcretion  of  the  juftices  might  Hill  aft  upon 
this  fubjefti  and  had  not  been  taken  away :  that  the  words  of  refe- 
rence in  this  aft,   are  fo  very  comprehenfive,  as  exprefsly   and   in 
terms  to  include  any  of  the  modes  of  rating  adopted  under  the  an- 
tecedent afts ;  which  appear  from  the  cafe  Aated  to  have  been  in 
feveral  inftance^   varied,    as  circumftances  required;  and  therefore 
that  the  reafon  of  giving  the  appeal  mud  have  been  for  the  purpofe 
of  varying  thefe  proportions :  that,  even  under  the  land-tax  aft  [r] 
particular  contributory  divifions  may  to  fome  extent  be  eafed,  where, 
different  proportions  have  been  charged,    by  reducing  the   charge 
impofed  upon  fome,  and  making  good  the  deficiency  by  adding  to 
that  of  others :  and  that   in  this  view  nothing  could   be    ftronger 
than  the  equitable  claim  of  relief  by  the  pari(h  of  Covent  Garden  i 
which  paid   20/.,  when  the   pari(b  of  Marybone^   which  ought  to 
contribute  100/.,  paid  only  two  guineas. 
Lord  Mansfield. 

There  is  great  hardfhip  in  this  cafe :  but  the  point  is  fettled  by 
the  authority  in  Parker,  and  we  can  give  no  relief.  The  divifions 
of  the  land-tax  were  fettled  in  1694.  By  the  increafe  of  the 
metropolis  it  happened  that  a  great  quantity  of  land  in  Wejiminfier 


[tf  J  Concerning  the  commiEIoners  of  the  land-tax  for  the  city  and  liberties  of  Weflminfter^ 
and  offices  executed  ia  Weftminfier  Hall,  in  the  yeat  1745..  Park.  74, 
[*]  ffo.  154. 
\c\  Fq.  »o6, 
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has  fince  beeo  built  upon :  but  the  zGt  havii^  laid  the  tax  uppp  the 
divifion,  the^  divifioa  is  no  further  liable  than  before.     In  this  ca(4 
R.  v«Inha.  (o  ^  ^uf^  ^^  fubje<S  is  different;  but  the  reafon  is  the  fame  in  both. 
BiTAWTs  of  By  this  a€t  county  rates  are  to  be  colledted  in  the  fame  manner,  9$ 
^CoruHv'   ^^^^^  ^^^^  ^^^^  ufually  colledcd  in  the  feveral  diftrids;  upon  pa- 
Gaadsn.    ri^s  eo  nomine  and  not  upon  individuals;     We  have  no  authority 
to  alter  this  proportion  ;  notwithftanding  change  of  circumftances^ 
and  though  convinced  that  the  equity  of  the  cafe   is  with,  the  ap- 
pellants.    As  to  what  is  faid  of  the  jufUces  difcretionary  powcr^  it 
IS  applicable  to  the  time  when,  and  not  the  moJe  bow. 

m 

WiiUi^  4Jhburfi^  and  Buller,  juAices^  concur ringt 

Rule  difchacged,  and  the  Order  of 

Seflions,  connraiing  the  former  Qrd^r  of 

.    Se^ions^  afBrmed. 
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•  S.  Note.  1.  8.  for  ^  appealed*'  read  ^  unappcdcd." 

P,  12.  1.  3.  for  **^  therefore  at  le aft"  read  **  where  that  ftatute 
attaches." 

P,  13.  1.  X.  for"fuch  a  dodtrine"  read ''the  dodrioe^  that  a 
magiftrate  can  interfdre  in  fuch  a  cafe  with  refped  to  any 
fervant,"  • 

lb.  to  the  note  add,  ''  This  he  contended  upon  the  ground,  that 
the  ftatute  ran  in  the  disjandive.  From  other  parts  of  the  ar- 
gument as  well  as  the  ftate  of  the  cafe  it  appears  «iot  .to  hatp 
been  the  cafe  of  a  ferviant  in  huftandry." 

P.   15.  to  note  [^]  add  ^^viJe2  Inft.  735/' 

P.  22. 1.  ^s  dele  *'  rather." 

P.  25.  1.  19.  for  "6th'^  read  ''4th.'' 

P.  26.  1,    ult.  after  **  alleging"   read   ** afterwards." 

P.  27.  1.  2.  after  **  prejudice"  read  ^*  He  had  run  away  twice 
before." 

P.  29.  1.  8.  after  *' Green"   add  •'  and  Dcwes." 

P*  28.1.  23,  after  *^  Stafford'' zAd  *' adjudging  their  fettlement 
to  be  at  Sirejcote  in  the  faid  parifh  of  Tamworti,  and  ordering  the 
overfecrs  of  Tamwortb  to  receive  and  provide  for  them." 

P.  30.  for  *•  January  read  ''June:' 

P.  41.  1.  8.  after  ''Norton'  read  *' where*'  lb.  after  '^qOaflied" 
dele  *' ;  becaufe"  and  read  ** , " 

lb.  p,  42.  1.  26.  de/efrotn  ^^  Monday  May  12  in  Eafter,  &c.  to 
the  end  and  read  "  Tbur/day  November  27.  In  Michaelmas  Tctta, 
^777>  'S/W^y  on  behalf  of  the  pariih  oi  Hinxwortb^  moved  to 
qualh  the  J^ji  order  of  twojujlices^  dated  June  ij^  ^77^*  ^^^  ^®- 
moving  the  wife  and  Jive  children :  to  affirm  the  fecond  order  of 
two  jujiices^  dated  the  30th  of  October ^  ^77^^  removing  the  whole 
family  :  to  affirm  the  fir  ft  order  offejjiom^  dated  January  13,  1777, 
made  thereupon,  fo  tar  as  it  confirms  the  faid  order  of  juftices  re- 
lative to  the  bujbandf  and  to  quaffi  the  fame  fo  far  as  it  vacates  the 
faid  order  relative  to  the  wfe^  and  chHdren^vfiiomy  (contrary  to  the 
'  truth  and  teal  merits  of  the.cafe»  if  then  open  to  difcuffion)  it 
had  adjudged  to  be  fettled  at  Hinxworth:  and  aUbto  quaih  the 

third 
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third  and  lajl  order  of  jujiices^  dated  the  20th  oi  January,  1777, 
for  removing  the  fisie  children  from  Cbejhunt  to  Hinxwortb^  an4 
the  fecond  and  lajl  order  offejjions,  dated  April  j,  1777*  confirming 
the  fame,  fo  far  as  it  relates  to  the  fatlement  of  all  the  children 
therein  named,  and  vacating  it,  fo  far  as  it  relates  to  the  prefent 
removal  (for  they  were  nurfe  children)  of  the  two  youngeft  of  the 
children." 

P-  44*   *•    37-  ^or  "'  ^^^*  ^^*^"  ^^^d  '*  ^^^"  that/' 

P.  45.1.   30L   for  ^*  hufband's ''  read  "wife's"  I  b^     I.  31,    for 

.  .. -^«  his"  read  «*  her  hufcand's." 

P.  49, 1.  31.  for  •*  the  new  fettlement  for  the  fecond  year  being  in  the 

1:    -t^  of  acquiring''  read  ^^  of  the  fervant's  being  in  the  ad:  of  ac- 

^/iqoiririg  a  ndw  fettlement  for  the  fecond  year/* 

JP.  50.  L  28.  after  ''contradt"  add    *' originally  or  fubfequeot  dif* 

^    folations/'  ' 

•P^  52,  1.  6,  after  *^  Solicitor  Gcnwal"  add  ^«  and  Whitchurch." 

-P-'5^*  !•  30-  for  f^  was  firft  hired"  read  "  laft  fcrvcd." 

P.  67.  1.   14.  for  **  a  fecond"  read  *^  again." 

P.  71.  1.  27.  after  *'  apply"  add  "for  the  appellants." 

P.  94.  add  to  note  •*  Rex.  v.  Hardy  1£..  17  G,  3,  1777%  Cowp.  579. 

and  Rex.  v.  Inhabitants  of  Laien 6am.  H.  25  G.  3.  1785.  poft." 
P.  96.  I.  8.  for  ''  by"  read  ••  to" 
-P*   104.  Note[/]  for  "  poft"  read  «*  Ante,  p.  62." 
P.   III.  1.  31.  for   *'or  equitable  claim"  read  ^'to  an  admini- 

ftration/' 
P.   112.  1.  19.  dele  ^*  own/' 

P.   116.  1.  36^  dele  '*  not."  lb.  for  *'  have"  read  ''  had." 
P.   128.  not   [e]  dele  from    **  In    this"  to    **  or   cafe/'   and  after 

**  Settlement   116/'    add   **  Modern  Cafes   in  Law  and    Equity, 

(9  Mod.)  168/' 
P.   133.  To  note  [j]  add  ^^  Fide  Rex  v.   Inhabitants  o£  I'edford. 

Tr.  8  &  9  G.  2.  1735,  Burr.  Settl.  Cafes,  ^y.*' 
P.    139.  1.  ID.  for  '*  truftee"  read  *?  perfon/'    lb.  I.  18.  for  *•  to*' 

read  ''  by." 
P.   140.  E.  34.  for  "  fo  doing'/  read  ''  fending  her  there/' 
P.   143.  1.  3*  for  **have"  read   ''had"  lb.  I.    16.  for  '^  claim"  read 

**  have  previoufly  claimed."  lb.  1.  17.  for  **  niuft"  read  •*  may." 
lb*  I.  27.  after  •*  fettlement/'  add  '*  if  the  firft  order  had  been 
confirmed  upon  appeal,  mud  govern  the  derivative :  and  the  pa- 
rifli  to  which  the  fecond  order  was  directed  and  which  probablj 
would  have  received  no  notice,  muft  he  concluded  by  it :  on  th 
contrary,  if  the  firft  order  had  been  difcbargcd  upon  appeal^  tb 
original  fettlement/' 
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.  Rex  V.  Tuftices  of  Bedfordfliire.  mj>„/ja,. 

J  April  29. 

COWPER9  H.  had  obtained  a  rule  to  (hew  caufe  why  a  man-  To  obtain  a 
damus  fliould  not  iffuc,  dircfted  to  the  Juftices  of  the  county  .J^^Yuftres' 
of  Bedford^   to  appoint    an  overfeer  of  the  poor  for   the  vill  of  to  appoint 
Cbickjands  in  that  county.  overfecrs. 

The  fadls  upon  the  affidavit  in  fupport  of  the  rule  were,  that  pr^sty  b? 
the  vill  of  Cbickfands  confided  of  a  capital  manfion  houfe,  called  fwom,  that 
the  Priory^  and  a  large  farm*houfe  thereto  belonging,  of  the  year-  ^^<^p|accin 
ly  value  of  200/.  in  the  occupation  of  Sir  George  0/2forn ,  baronet;  either^^,  or 
and  alfo  of  three  other  large  farm-hoofes,  with  three  other  farms,  is  reputed  to 
altogether  of  the  farther  yearly  value  of  500  /.     That  about  forty  '^^^  ^  v*"- 
3rears  ago  there  was  another  farm^houfe  and  farm  in  the  faid  vill, 
but  that  the  houfe  is  now  pulled  down,  and  the  farm  occupied  by 
Sir  George  OJborn :  that  in  the  faid  vill  there  was  alfo  a  water-mill, 
sow  pulled  down :  that  there  is  a  chapel  in  the  vill  for  the  cele- 
T)ration  of  divine  fervice  :  that  there  immemorially  iias  been,   and 
now  is,  a  conftable  appointed  in  and  for  the  faid  vill;   and    that 
there  are  within  it  four  fubflantial  houfeholders,  but  no  church- 
warden or  overfeer,     Thefe  fads  were  fworn  to  by  "Jofepb  Cooper^ 
who  had  about  forty   years    before  rented  the  farm- houfe,   now 
pulled  down,  together  with  the  farm  now   in  the  occupation  of 
Sir  George  OJborn. 

Againfl:  the  rule  it  was  fworn  by  parties  Bevan,  one  of  the  then 
tenants  of  Sir  George  OJborn ^  that  he  had  lived  in  Cbickjands 
thirty-eight  years :  that  it  all  belonged  to  Sir  George :  that  he 
never  knew  any  conflable,  headborough,  tithingman,  or  other 
peace  officer  appointed  or  fwor'n  in  there,  or  any  poor-rates  therein; 
and  that  it  is,  and  ever  had  been,  extra-parochial. 

Thefe  fadls  were  alfo  fwotn  10  by  JoAn  Blackford,  who  became 
flcward  to  Sir  George  OJbofh:>  father  forty-feven  years  beforehand 

Z  •     then 
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then  lived  in  Cbichfands  \    and  by  Richard  Grefham^  then  a  tenant 

in  ^  hickfandiy   and  aUb    for   the    laft  eleven   years  ftcward   to  Sir 

^^^  c5or    ^^^^&^  OJhorn:  and  they  farther  fworc,    that  ihe  one  formerly  as 

BhDFoRD-    Airvant  to  Sir  Dcnvers^    the  father  of  5ir   George  Ojborn^    always 

SHIRK,,      ufed  to  execute,  and  that  the  other,  as  fcrvant  to  Sir  George  OJborn^ 

now  does  execute,  the  precepts  ifl'ucd  by  the  chief  conftable  of  the 

hundred  of  C////g>//,  in  which  Ghickfands  is'fituated. 

And  it  was  alTofworn  by  Sir  George  0/born,  that  he  had  been  fincc 
ly^T^  ov^ncv  oi  Chickjands :  that  by  repuiation  it  was.formcrly  % 
monaftery,  and  came  to  the  crown  at  ihe^time  of  the  difTolution  of 
monafleries :  that  it  never  was  reputed  a  vill  :  that  it  was  always 
deemed  extra-paj'ochial:  that  the  chapel  is  a  private  chapel  in  his 
manfion-houfe,  not  under  the  jurifdiftion  of  the  bifhop,  aifid  hot 
having  any  burial  place  or  chapel  wardens  :  that  the  perfon  officiate 
^  ing  therein,  is  nominated  by  the  owner  of  the  eftatc,  upon  whofc 
pleafure  his  (lipend  is  dependant,  and  at  vvhofe  pleafure  the  chapel 
is  alfo  Hiut  up:  that  fervice  is  never  performed  there,  when  the 
owner  and  his  family  are  abfent;  and  that  the  chapel  had  been 
changed  from  one  room  to  another  by  Sir  George's  father. 

WaUace  (hewed  caufe  againft  this  rule ;  and  iniifted,  that,  before 
the  court  would  interpofe  compuUorily,  and  order  the  judiccs  to 
aft  contrary  to  their  own  imprefllons  of  duty  upon  the  fubjeft^  they 
would  require  proof,  that  the  place  in  queftion  had  at  fome  time 
been  reputed,  a  vill :  that,  to  conflitute  a  vill,  it  mud  appear,  that 
there  was,  or  at  fome  time  had  been,  a  public  officer  o(  fome 
known  legal  dcfcription  therein  :  that  on  the  contrary,  nothing 
appeared  in  this  place  more  than  the  domeflic  oeconomy  of  a  prU 
vate  family  :  that  the  chief  conftable's  precepts,  the  only  procefs 
of  a  public  nature  executed  within  the  place,  were  always  execut- 
ed by  one  of  the  fervants  of  the  family ;  but  that  this  perfon  was 
never  (worn  in  or  appointed  to  any  fuch  office:  that  the  conftable 
had  been  introduced  into  the  affidavit  on  the  other  fide  to  meet 
the  cafe  of  [^J  Waldron  v.  G?r. ;  where  it  is  faid  by  Hale^  Ch,  J. 
•*  That  one  parifl)  may  contain  fevcral  vills,  /.  e.  where  there  arc 
diftincfl  conrtables  in  every  one  of  the  vills.'*  That  this  was 
probably  the  place  that  was  alluded  to,  as  extra-parochial,  by  Holt^ 
Ch.  J.  in  the  cafe  \b\  inter  the  inhabitants  of  the  precindt  of 
Bridewell^  and  the  pariih  of  CUrkenwelh,  as  it  is  dated  to  be  the 


[^i]  M.  22  Car.  2.  1670.      I  Mod.  78. 
[^J  H.    11  W.  3.  2  balk.  4S6. 

2  cafe 


Eafter  Term  22^  Geo.  3. 


169 


crafe  of  Sir  yoin  Ojborn:  that  it  had  been  adjtjdged  in  the  cafe  [j] 
tetwecn  the  pariflies  of  Stoke  Prior^   and  the   inhabitants  of  the 
xnanor  of  Grafton^  that  five  houfes,  without  any  parochial  officers, 
^>r  the  reputation  of  a  vill,  would  not  conftitute  a  vill :  and  that, 
:^roin  the  .principle  Jaid.  down  in  this  cafe,  as  well  a?  in  that  [^] 
T>ctwecn  the  pariflies  of  Denbam  and  Delkam  in  Sujf  Ik,  to  induce 
-the  court  to  interpofe,   it   was  ablblutely   neccflary  that  the  place 
5n  quedion  (hould  have  the  reputation  of  a  vill.     He  alio  cbf  rv- 
<d,  that  the  rule  was  drawn  up  for  the  appointaicni  of  one  over- 
fccrj   but  that  the  court  could  only  direcl  an  appointment  ^f^/^r^/- 
ly^  the  number  of  them  being  {t]  in  the  di!cretion  of  the  juftices. 
Cowper  H.  in  fupport  of  the  rule  admitted,    that   it  could  not 
be  fupported,  unlefs  this  place  appeared  to  cpme  within  the  de- 
nomination of  a   townlhip  or  vill   [^]  under   the  ftat.   13  &  14. 
Car.  7,.  \  but  contended,   though  it  had  not  been  exadlly  defined 
what  thefc   were,  that  Mr,  Juftice  Bhckjione  having   [^]  dated, 
*■  tithings,  towns  and  vills  to  be  of  the  fame  fignification  in  law," 
and  it  being  Ifiid  down  in   [/]  Charley  parifti's  cafe,  **  that  a  vill 
and   a  conftable  are  reciprocal,"  the  circumftance  of  there    being 
flperftjn  here,  who  always  exercifcd  the  office  of  a  conftable  for  this 
place,  was  decifiye:   that  it  was  true,  there  had  not  been  any  fuch 
officer  appointed  viith  all  the  formalities  of  the  law,   bfcaufe  fuch 
appointment  muft  have  concluded  upon  a  queftion  which  had  been 
long  in  conttfti   but  that  the  conftant  execution  of  precepts  with- 
^^  the  vill  demonftrated  the  neceflity  of  the  appointment  of  fuch  an 
officer:  thatitbeingoutof  their  precindls,  no  other  conftable,  unlefs 
"^der  a  particular  appointment  \g\   was  authorifed  to  execute  it; 
**^at  it  was  evident,  that  the  owner  of  the  vill  had  fo  managed  the 
barter  of  the  conftable,  and  taken  care  that  no  other  than  one  of  his 
^M?n  fcrvants  (liould    interfere  in  the  execution  of  procefs,  for  the 
^^ry  purpofe  of  avoiding   the  neceflary  confequences   of  a  regular 
'l^fointmcnt ;   but  that  the  court  would  not  give  him  the  effed  of 
^is  dexterity,    to  the  injury  of  the  public:   that  the    fad  of  this 


1782. 


Rex  1;.  }u3- 

TIC»S    of 

Bepford- 

SMIRE. 


\u\  E.  10  Geo,  2.  1737,   2  Str.  107!.     Burr.  Settl.  Caf.  101, 

y\  E.  S  G.  2.  1735.      e  Sir    loo^.     Burr.  Setd.  Caf.  75. 

>t  St.  43  EJiz,  c.  2.    f.  1 . 

y)  c:  12.  f.  21. 

t\  Comm.  vol.  I.   1 14. 

L/l  9^^^^-  3-  S^^k  99. 

[•]  So  Salk.  in  loc.  titat.  and  in  rbr  r:i^f-  of  th**  village  of  Ch.rlry,  Tr.  w  W  3.  x 
Suk  176,  which  teems  tobetiie  <  m-  o;ie.  2  Hawk.  P.  C  86.  Rex  1;.  Chandler  n  W.  3. 
1699.  *  ^^'  K^ym.  546.  Kor,  Kmdr^Je  ana  Others,  M.  7  ^'^.  3*  S  M^<i«  ^^*  ^^'^  ^^^ 
2  H.  H.  1 10.  Mid  I  H.  H.  5«2. 

Z   2  duty 
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1782*     duty  being  always   difcharged  by  the   {amc   perfon,  founded  fo' 

^^-— V— ^     ftrong  a  prefumption  of  his  being  a  regular  officer,  as  to  juAify 

Rex  1;.  Jus-  ijjg  affidavit  in  fupport  of  the  rule  :  that  the  ftat.  of  Car.  2.  wa$' 

X I CE S    Of 

Bedford-  made  [a]  to  remedy  the  want  of  appointment  of  conftables^  by 
«HiRB.  lords  of  hundreds  and  manors,  in  whom,  of  common  right,  the 
power  was  lodged  :  that  no  cafe  had  gone  fo  far  as  to  fay,  that  a 
place,  circumftanced  as  this,  was  not  a  vill :  that  it  was  only  fettled 
that  two  houfes  would  not  conftitute  a  vill ;  and  the  fole  reafon^ 
affigned  was,  that  there  could  be  no  one  in  fuch  cafe  over  whom 
overfeers  were  to  exercife  a  jurifdidtion^  and  that  they  muft  con- 
tinue for  ever  in  office :  that  with  refpedt  to  the  chapel^  all  the 
tenants  within  the  vill  had  conflantly,  and  as  of  common  rights 
reforted  to  it :  that  this  fz&  was  flrong  evidence  of  its  public  nature, 
and  not  conliflent  with  the  idea  of  its  being  a  private  family  cham- 
ber :  that  this  mufl  be  fo,  for  the  chapel  had  formerly  belonged 
to  the  priory  [i]  of  Cbickfands :  that  this  place  was  defcribed  [c] 
as  a  vill  in  Domefdayt  and  as  a  parish  in  [d]  extracts  from  the 
Augmentation  office :  that^  including  the  mahfion  or  priory,  the 


[a]  Vide  2  Hawk.  P.  C.  6^,  65.  i  Bac.  Abr.  tit.  A, :  and  that  the  Manor oi  Chickfand 
was  granted  to  the  Prior  and  Convent  of  Chickfand  appears  by  a  charter  of  Edward  the 
Second,  Dugd.  Monafl,  2.  794. 

[k]  That  this  was  a  priory^  videDugd*  Monaft.  2.  793>  794«  1*450^  45 1^  and  Tan* 
Bcr's  Notitia  Monall.  5. 

[r]  fol.  21 8.  Bedfordfcire. 

Terra  Uxoris  Radulfi  Tailleb 
In  Cliftone  Hund. 
In  Chichefana  ten.  iii  fochi  1 11  hid  &c* 
In  eadem  Villa  &c. 
\d'\  In  the  particular  for  a  grant,  of  divers  lands,  &c.  to  Rychard  Snowe,   in   the  j ill 
year  of  the  reign  of  king  Henry  the  Eighth,  remaining  in  the  Augmentation  Office  at  Weft* 
miniiler.  • 

Com.  Bedd, 

Pcell  pofTeflionu.  nap.  Monad,  de  Chykefonde  in  dec  Com.  Bedd« 
Firma  unius  domus  voc.  le  Dayry  Howfe  cum  omibs    &  iinglis  al  terr  dniod  vi 
Chykefond  infra  procbi am  dt  Deane  in  com.  Bedd.  prxdidl.  s  d 

Curator  Ecclic  fecl^ial  dg  Deane  al  Chykefonde  per  Ann  cvi  :  viii 

8  d 

^  Pcur  &  Sinodal  ibm  per  Ann  xiiii       ixii 

This 

This  bynne  all  the  landes  &  poffeflyons  lycng  &  beynge  w*in  Chykefonde  aforfeyde  im  tkt 
frjjhe  of  Deane,  P  me  Willm  Cavendifsh  Audit,  ibm; 

Bofc.  ptin.  nup.  Monaft,  dc  Chikfand /^« /r^r/^/Vi  de  Deane 
Feb.  25  Ann.  H.  8.  31.  Thorns  Crumwell  C  Virtute  Co— A 

Rychard  Ryche      (      Rega. 

Thefe  extradls,  properly  authenticated  and  duly  (lamped,  were  read  by  Mr.  C&wptri 
but,  not  having  been  made  pare  of  the  affidavit,  which  was  the  ground  of  the  rule«  the 
Court  would  not  notice  them. 

annaal 
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annual  value  of  the  whole  of  this  property  was  little  lefs  than  800  /. 
per  ann. ;  a  quantity  of  intereft  that  ought  not  to  be  permitted,  by 
fineiTe  and  management,  to  exempt  itfclf  from  a  fair  participation  ^\^  '^*  'y^ 
of  public  burthens;    and  that  at  any  rate  the  grartting  of  this  rule    Bt)>FCRD. 
could  not  conclude  the  parties;  as,  by  a  return  ^o  the  mandamus,      ^KiRfc, 
thcqueftion,  whether  vill  or  not,  muft  be  raifcd  and  receive  afolernn 
decifion.     That,  had  the  application   been    to  command  the  ap- 
pointment of /;7^r^  than  one  ovcrfcer,  it  might  then  have  been  faid 
to  controul  the  exercife  of  that   difcretion  which  is  lodged  in  the 
juitices :   but  that,  if  the  court  interpofed  at  all,   they  could  not 
order  a  lefs  number;  and   that  by   fuch  interpolition  the  jyilices 
would  not  be  retrained  from  nominating  more,  if  they  faw  occafion* 
Lord  Mansfield.     Whatever  you  may  do  hereafter,    when 
the  fadis  alledged  are  made  a  part  of  the  cafe,  you  now  come  upon 
a  falfe  foundation.    To  fupport  this  application,  it  is  necefTary,  that 
the  place  (hould  be  a  vill ;  but  you  have  not  faid  that  it  was  ever 
io  reputed,  or  even  that  you  believe  it  to  be  one  ;   and  Sir  George 
O^^rJi's  affidavit  fays,  it  never  was  fo  reputed.     You  next  deceive 
the  court  by  a  falfe  fuggeAion,  that  there  is  a  con(lab!e,  and  that 
a  conftable  has  immemorially  been  appointed.     It  is  not  true  ;  and 
the  argument  is  only,  that  one  ought  to  be  appointed.     Next,  as 
to  the  chapel,    it  is  only  a  private  chamber  in  the  houfe;  fome- 
timcs  one  and  fometimes  another,  as  fuits  the  conveniency  of  the 
family;   ufcd  for  religious  purpofes  when  they  are  in  the  country,- 
and  when  they  remove  from  it,  (hut  up,  or  ufed  indifferently  with 
the  other  parts  of  the  houfe.     Is  it   poflible  that  this  can  be  the 
chapel  of  a  vill  ? 

Buller^  J.  Were  Mr.  Cowpers  dodlrine  well  founded, 
the  court  ought  to  grant  a  mandamus  to  the  judices  in  the  fird 
inilance,  to  put  them  to  a  return  :  but  this  is  by  no  means  the 
Cafe  I  for  the  court  muft  have  probable  ground  laid  before  them,  to 
Ibew  that  the  place  is  a  vill,  or  they  will  not  interpofe:  and  it  is 
laid  down  [^]  in  Strange\  that  it  is  a  good  return  to  a  mandamus, 
ihat  a  place  is  not,  or  ever  was,  reputed  to  be  a  vilh 
Willes  and  AJhhurfi^  Juftices,  concurring. 

Rule  difcharged  with  cofls. 

[«]  Dominus  Rex  ir.  the  Inhabitants  of  Welbeck  in  Nottinghamfhire,  M.    14  G.  2. 
2  Str.  1143.  % 

Vide  Rex  v.  Juftices  of  Peterborough,  H.  23  G.  3*  1783.  Poft. 
and  Rex  v.  Inhabitants  of  Eyford,  U.  25  G.  3.   1785.  Poft. 

Rex 
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Rex   V.   Stanley. 

Jp!iLt\\  T^  wo  juftices  of  the  Weji  Riding  of  the  county  of  Tork^  bf 
Order  of  juf-  I  an  order  dated  the  29th  oi  May^  1781,  adjudge  Thomas 
tucs,  remov-  Stanley  of  Work/op^  in  the  county  of  Nyftingbam,  to  be  the  reput* 
orarU^^due  ^^  fafhcF  of  a  baftard  child,  begotten  upon  Ann  Storey  of  An/ion^ 
time,  may  be  in  the  faid  JVeJi  Riding ;  **  which  faid  child  is  now  become  chargc- 
qua(hed  for    ^ble,  &c.  and  is  likely  (o  to  continue,"  and  then  proceed  to   or- 

objeCtions  •  .  ^       '  * 

upon  the  face  der  maintenance,  &c, 

ofit,  withijut  This  order  was  fervcd  upon  the  defendant  on  the  31ft  oi'June. 
apSio"the  ^^^  "^^^  feflions  were  at  Midjummer  on  the  i8th  of  July.  Upon 
feflioris.  ihe  an  appeal  to  this  order,  at  the  Michaelmas  fc^flions,  holden  by  ad- 
juftices  mnft  joumment,  on  the  loth  of  OSlober^  that  court  difmijfed  the  appeal^ 
ba'lhl^d^o  tipon  the  ground  of  it's  not  having  been  made  at  the  fellions  next 
have  been      after  the  fcrvice  of  the  order. 

^aTfli"  ^b"         ^^  ^^^  enfuing  Michaelmas  term   a  certiorari  iflued,  diretflcd  to 

charged  by     the  kccpcrs  of  the  peacc,  and  juftices  for  the  faid  Wcjl  Ridings    to 

their  order,    rcmove   all   orders   upon    this  fubjedl   made   by  the   faid  juftices. 

Upon  the  return  of  ihefe  orders,  a  rule  was  obtained  to  fticw  caufe 

why  the   order  oj  fejjions^  made    on   the    loth   of   OSlober  1781, 

fl)ou!d  not  be  quaflied. 

Charnbre  ohjccUd,  that  the  defendant  could  not  under  this  rule 
go  into  the  original  order ^  the  order  of  feflions,  which'  alone 
was  moved  to  be  quaflied,  having  only  difmifted  the  appeal  and 
not  CO '.firmed  the  original  order. 

BulUr^  J.     Though  there  may   be  a  flight  impropriety  in    the 
form,  if  in  cffcdt  the  order  of  feflions  confirms  the  original  ordcr^ 
the  motion  to  quafii  the  order  of  feflions  is  well  enough. 
•  Chambre  now  (hewed  caufcagainft  this  rule;  and  iniiftcd,  that, 
till  fomething  to  raife  a  contrary  prefumption  was  flicwn,  the  in- 
tcr)dfncnt  of  the  court  was  always  in  favour  of  the  a<fts  of  every  in- 
ferior jurifdidtion  :   that  the  order  of  felTions  in  the  prefent  inftance, 
not  being  objc<3ed  to  as  defedivc  in  point  of  form,  ind  not  being 
fpccial,   but  Amply  difmifiing  the  appeal  againft  the  original  order 
of  two  juftices,  could  not  be  quaflied:   that  there  having,  in  poinf 
of  law,  been  no  appeal,  there  ought  not  to    have  been  any  ordc 
wbrtit'ovcr  made  at  the  feflions ;  and   that,    if   any   objciflion    w? 
made  to  the  o^i^inal  order,   the  certiorari  ought  to  have  been  d 
redtd  to  the  two  jufliccs  to  l^ave  returned  ir.     And  he  contenJ< 
fuppofing  Mi,   Wuilace    fl)ould,   as   he    had    intimated,    move 
amend,    by  uiaking  it  a  rule  to  (hew  caufe  why  the  order  of  * 

jujl 


Stanlft. 
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juftices^  which  had  been  appealed  againft,  fhould  not  be  quaflied, 
or  Qiould  move  an  original  rule  to  quafh  that  order ^  that  in  either 
way,  and  however  fliaped  and  pointed  againft  luch  order,  the  J^^^  *^- 
application  niuft  now  be  out  of  tin^e ;  as  the  ftat,  1 3  G.  2.  c.  18. 
[a]  requires,  that  the  *•  certiorari  be  applied  for  in  fix  calendar 
months  next  after  proceedings  fhall  be  had:"  that  it  had  been 
determined,  in  the  cafe  of  [^J  Rex  v.  Baker,  that  thefe  fix  months 
arc  to  be  computed  from  the  fcrvice  of  the  order,  which  in  the 
prcfent  inftance  was  before  the  MU/umm:r  (cChons,;  and  that  the 
defendant,  having  neglecfled  to  appeal  in  time  at  the  proper  place, 
could  not  now  cotnt  f>er/a/t urn,  and  avail  himfelfof  an  objection 
in  this  court. 

IVallace^  in  fupport  of  the  rule  infifted,  however  this  might  be, 
bad  he  now  fought  relief  upon  the  merits,  that  he  was  at  liberry 
to  take  any  objeftion  that  arofe  upon  the  face  of  any  legal  inftru- 
ment  before  the  court :  that,  though  the  certiorari  had  not  iffued  to 
the  two  juftices  to  return  their  own  order,  but  to  the  feflions,  the 
two  juftices  having  returned  their  order  to  the  feflions  and  it  having 
been  filed  there,  the  certiorari  had  been  properly  direded  to  the 
place  where  that  order  in  fad  was:  that  the  original  order  of  the 
two  juftices  had  been  returned:  that  it  was  here  and  no  matter 
how:  that  the  objedion  was  open  to  him,  and  was  fatal  j  it  was, 
that  there  was  no  adjudication,  that  the  child  was  born  in  the 
parifti  charged  with  its  maintenance  ;  nothing  more  being  ftated 
than  that  it  was  chargeable  to  the  par ij}^  and  likely  fo  to  continue: 
that  the  certiorari  had  been  moved  early  [r]  in  Michaelmas  term, 
long  before  the  expiration  of  the  fix  months  ;  and  that  to  whom- 
foever  it  was  direded,  the  return  contained  and  had  brought  be- 
fore the  court,  every  thing  neceflary  to  his  purpofe. 

Chambre  now  infifted,  that  the  notice  of  the  motion  for  the 
certiorari  was  irregular,  as  it  only  ftated,  that  application  would 
be  made  to  the  court  after  the  expiration  of  fix  days  from  the 
time  of  the  fervice,  without  fpecifying  any  particular  day  ;  fo 
that  the  juftices  and  the  party  were  deprived  of  their  opportunity 
of  fliewing  caufe  againft  its  iffuing,  which  the  ad  intended  they 
ihould  have. 

Wallace.     It  is  no  more  uncertain  than  notice  of  motion  on 
the  firft  day  of  term  or  fo  foon  after^  as  counfel  can  be  heard. 
Lord  Mansfield.     The  notice  is  fufficient. 

A  ^-  s- 

b'\  M.  27  Car.  2.   1675.     3Keb,  551. 
r]  Thurfday,  November^. 

Wallace 


Stanlev. 


174  Eafter  Term  aa  Geo.  3^ 

1782.  Wallace.     That,  as  to  the  appeal  being  toolate,  no  apppeal  was 

^-^'v'^     in  any  fuch  cafe  ncceflary  at  any  time  :  that  it  was  dated  on  the 
Rex  v.      other  fide,  that  under  the  circumfliances  the  court  of  Quarter  Seilions 
had  no  jurifdidion,  and  even  that  it  was  no  appeal :  that  this  was  an 
objedion  therefore  upon  the  record,  and  not  upon  the  merits. 

The  court  feemed  to  think,  that  if  the  defendant  had  meant  to 
take  exceptions  to  the  original  order,  he  (hould  have  done  it  by  ap- 
peal in  due  time  to  the  feflions;  as  they  could  give  relief  as  well  upon 
the  form  as  upon  the  merits  :  and  that  having  declined  the  bringing 
of  his  cafe  before  the  proper  jurifdidlion,  in  the  firft  infVance,  he 
ought  not  now  to  be  affifted  by  the  Qoxxxt per faltum :  but  they  gave 
time  to  look  for  authorities  to  juflify  fuch  an  interference. 

A  few  days  afterwards^  CAamSre  admitted,  that  the  order  might 
be  brought  up  by  certiorari,  without  any  appeal  having  been 
previoufly  lodged  at  the  feflions  within  time;  and  he  dated  the 
general  rule  as  laid  down  in  [a]  i  Sa/i.  147,  that  no  certiorari 
(hall  be  granted  to  remove  orders  of  juflices  before  the  determina- 
tion on  appeal  to  the  fefiions,  unlefs  the  time  of  appeal  be  expir- 
ed ;  becaufe  it  otherwife  hinders  the  privilege  of  appealing  :  con- 
fequently  that  the  court  had  a  general  authority  to  interfere;  and 
that  the  prefent  cafe,  in  which  the  defendant  had  declined  an  ap- 
peal within  the  period  prefcribed  by  law,  was  not  within  the  ex- 
ception. He  alfo  faid,  that  this  rul^  w^as  farther  explained  in 
the  \b'\  cafe  of  the  borough  of  Warwick i  which  adjudged,  that 
it  was  only  in  cafe's  wherein  the  time  of  appeal  was  limited,  and 
not  where  it  was  left  open  at'any  time,  that  this  general  authority 
of  the  court  was  abridged. 

He  added^  that,  as  the  certiorari  appeared  to  have  been  moved 
in  time,  he  (hould  not  prefs  the  court  upon  the  form  of  the  pre- 
fent rule,  and  without  a  rcafonable  profpedt  of  fuccefs  put  the 
party  to  the  cxpencc  of  another. 


Per  Curiam^ 


The  original  order  of  adjudication  of  two 
juilices  muft  be  quaihed,  and  the  order  of 
fcliions,  difmifling  the  order  of  adjudication, 

affirmed « 


[ 


o\  E.   I  Ann. 

^J  M.  8  G.  -J.   I  Sir.  «;yi. 

Rex 
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lySi*         On  a  rule  to  (hew  caufe  why  this  convidion  {hould  not  be 

^^'v^     quaflicd,  Cbambre  took  two  obje£tioD6 :  i .  That  it  was  not  full/ 

^^^        and  fufficicntly  ftatcd,  that  there  had  been  an  ufing  of  the  grey- 

HrRTLBT*   hound,  L  e,  how  and  in  what  manner^  and  for  what  pisrpof^. 

2.  That  it  was  not  exprefsly  and  pofitively  averredf  that  he  haii 

kept  and  ufed  a  gnybaund  at  aii« 

1  •  He  contended,  that  it  was  an  eftabli(faed  rule  in  convi^ons, 
that  every  material  faAOiould  be  diredly  averred,  and  the  evidence 
particularly  ftated  t  that  in  the  prefeat  inftance  the  manoer  of 
uiing,  or  purpofe  for  which  ufed,  was  fo  far  from  being  partie«k» 
krly  fet  out,  that  the  ponvidtion  had  only  at  moft  parfued  the 
language  of  the  ad,*1ri9.  that  the  greyhound  was  kept  ^^  fo  kill 
and  deliroy  the  game :''  that  this  was  not  fufficient,  and  that  it 
was  necefTary  to  fet  out  the  evidence  at  large,  be  relied  upon  two 
authorities  :  i.  The  cafe  of  \a]  the  King  v.  Killet^  Clerk ;  which 
was  a  convidion  of  a  clergyman  under  ftat.  19  Geo.  2.  [3]  for  oe« 
gleding  to  read  the  a£t  againft  profane  curling  and  fwearing : 
that  in  this  convidion  the  information  fully  charged  the  offence, 
fpecifying  that  the  defehdant  was  parfon  of  the  pari(h,his  officiating 
as  fuch,  his  negleding  to  read,  &c«  and  that  the  fame,  as  fet  forth, 
was  duly  proved  i  but  that  the  court  held,  that  it  ought  to  have 
appeared  to.  them,  from  the  nature  of  the  evidence  fpecially  fet 
forth,  that  the  defendant  was  guilty  :  and  that  the  convidtion  web 
accordingly  qua(hcd.  That  in  the  other  cafe  [r],  the  King  v.  Spar-* 
Jingp  which  was  a  convidion  under  the  fame  ftat.  [d]  for  profanely 
curfing  and  fwearing,  the  convidHon  fet  forth  the  evidence  to  be, 
that  the  defendant  profanely  fwore  fifty  four  oaths  and  one  hundred 
and  fixty  curfes,  &c.  but  the  court  held,  that  it  could  not  in  that 
form  be  fupported,  *'  the  oaths  and  curfes  not  being  fet  forth  : 
for  that  what  is  a  profane  oath  or  curfe  is  matter  of  law,  and  ought 
not  to  be  left  to  the  judgment  of  the  witnefs."  That  here  the 
evidence  is  only,  that  the  defendant  kept  a  greyhound  for  killing 
the  game :  that  therefore  the  witnefs  here  in  like  manner  takes 
upon  himfelf  to  fwear  to  the  law,  and  to  j  udge  what  is  game : 
and  that  he  ought  to  have  fpecified  what  the  defendant  did,  or 
what  game  he  deftroyed ;  the  particular  adt  done,  or  the  fpecies  of 


[a]  E.  7  G.  3.  1767.  4  Burr.  ao6jt 
[o]  c.  21.  f.  13. 

[c]  H.8G.  I.  Str.  497, 
W  £.  I. 
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meant  to  be  dcftroyed ;  as  by  fo  doing  he  would  have  fup->     1782.  C^j: 

plied  materials  to  enable  thofe  to  form  a  judgment,  whom  thi     wnr^  i/t 

kvvr  confiders  competent  to  judge.  ^^J^ 

9m  That  it  is  not  exprefsly  and  pofititely  averred,  that  the  de-  Hartley. 
fendant  had  kept  and  ofed  a  greyhound  at  all;  but  only  that  he 
kepcand  ufed  a  certain  dog  called  z  greyhound:  tbat  it  Alight  be 
called  fio^  and  yet  be  another  kind  of  dog  :  that  it  might  partake 
even  of  the  nature  of  a  greyhound ;  but  that  the  a^  [a\  clearly 
defoFibes  one  particular  fpecies  of  dogs  :  that  it  might  be  an  Italian 
greyhound,  and  unfit  for  the  purposes  prohibited  by  the  adt :  and 
that  it  had  been  adjudged,  that  keeping  a  hound,  though  foi* 
fbc  deftrudlion  of  the  game,  could  not  be  j^unifhed  under  this 
ftatute  [b]. 

IVilfon.  J.  in  fupport  of  the  convi(flion  infiiled,  that  the  reafon 
of  the  thing  by  no  means  juftified  the  authorities  that  had  been 
cited  ;  and  therefore  that  in  a  formal  objediion,  where  all  the  au-* 
thorities  were  not  uniform,  the  court  would  not,  if  not  fatisfied 
upon  principle,  avoid  an  adt  of  a  magiftrate,  which  was  not  im« 
peached  upon  the  merits ;  efpecially  as  by  To  doing  they  would 
inevitably  fubjedt  him  to  an  action,  a  diflrefs  having  been  taken 
under  the  authority  of  this  convidtion  :  that  where  an  adt  defcribes 
ao  offence,  there  feems  to  be  no  method  fo  accurate  and  fo  little 
exceptionable  as  to  follow  the  words  of  the  legiflature :  neither  in 
the  prefent  cafe,  in  which  the  penalty  was  the  fame  whatever  thd 
fbrt  of  game  might  be,  could  any  obje&ion  arife  \c\  from  the  in- 
ability of  the  magiftrate  under  a  general  charge,  to  proportion  thd 
ponifhment  to  the  particular  nature  of  the  offence :  that  there 
was  but  one  fpecies  of  game  that  a  greyhound  could  kill :  and  that 
independent  of  the  ufe,  the  keeping  only  for  thefe  purpofes,  of 
any  dog  prohibited  by  the  ftatute,  was  fufBcient  to  conilitute  the 
offimce ;  for  the  (latute  fays  in  the  disjundive,  keep  or  ufe ; '  and 
that,  unlefs  from  the  particular  circumftances  attending  the  dog, 
or  other  proofs  adduced,  the  contrary  could  be  {hewn  by  the  de« 
fendant,  the  law  would  infer  that  fuch  dog  was  kept  for  fuch  pur* 


[4]  The  words  of  the  ad  are  ;^  if  any  perfen  ihall,  &c.  keep  or  ufe  any  gtijbwnd^ 
femng  dogs»  hayes,  lurchers,  tunnels,  or  any  other  engines  to  kill  and  deftroy  the  gai|ie« 

r^l  H.  13  G.  2.  Hooker  v.  Wilks,  a  Su*.  1 126. 

\c\  Vide  Rex  ^.  Chapman,  B,  a8  G.  a.  1755.  Sayer  293. 

A  a  2  poles: 
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1782'.     po(c8 :    that   in   the  cafe   of  [a]    the   Ki;!g  v.   F$7er,    it   was 

^^"v^     holden  upon   this  ftatute,  that,  as  it  ran  in  the  disjunctive^  the 

Rbx       bare  keeping  of  a  lurcher  is  an  offence  within  it :  that  the  keeping 

^^ver/us      of  any  of  the  things  enumerated  by  the  legiflature,  was  thel-efore 

^*   of  itfelf  an  offence :  that  things  indeed,  which  were  only  con- 

flrudlively  included  in  the  z&,  as  a  gun  under  the  word  ^'engines," 

muft  be  exprefsly  (hewn  upon  the  face  of  the  proceedings  to  have 

been  kept  for  the  purpofe  of  deftroying  the  game ;  becaufe  a  gun 

may  be  ufed  for  other  purpofes,  as  the  protedion  of  a  man's  houfe : 

that  to  this   laft  dodtrine,  which  was  recognized  in  the  cafe  of 

[i]  the  King  v.  Gardner,  it  was  added  by  the  court,  that  '*a  gun 

differs   from  nets  and  dogs,  which  can  only  be  kept  for  an  ill 

purpofe  :"  and  that  the  prefent  cafe  being  that  of  one  of  the  in« 

llances  enumerated,  nothing  more  was  necefTary  to  be  fet  out. 

Cbambre  in  reply,  urged,  that  the  cafes  cited  againfl:  him  had 
all  gone  upon  the  form  of  the  adjudication ;  but  that  his  objec- 
tions went  to  the  (late  of  the  evidence  i  that  it  was  true,  that  it  had 
been  faid  in  the  King  v.  Gardner,  that  the  purpofe  for  which  dogs 
were  ufed,  need  not  be  fet  out ;  but  that  was  not  the  point  of 
the  cafe  *.  that  the  queftion  there  was,  whether  it  was  ne- 
cefTary  to  fet  out  the  purpofes  for  which  a  gun  was  ufed :  that  the 
court  held,  it  was,  becaufe  a  gun  might  be  ufed  for  other  pur- 
pofes, as  the  protection  of  a  houfe :  and  that  the  principle  there* 
fore  of  this  decifion  fupported  his  argument ;  for  that  dogs  are 
more  commonly  kept  for  this  very  purpofe,  the  protection  of 
houfes,  than  guns  are. 

Lord  Mansfield.  Convidtions  muft  certainly  be  precife,  that 
the  court  may  fee  whether  the  offence  committed  falls  within  the 
jurifdidtion  of  the  magiftrate ;  and,  whatever  the  confequences  are, 
they  muft  be  quaftied  if  not  fo.  In  this  a£t  there  are  two  offences 
defcribed;  a  keeping  and  an  ufing;  and  the  legiflature  mean, 
that  there  may  be  a  keeping  to  deftroy,  &c.  which  is  not  of  ne- 
ceflity  to  be  proved  by  an  ufing  for  that  purpofe.  If  it  were  {o, 
it  would  be  tautologous ;  for  fuch  evidence  would  be  a  proving  of 
the  other  offence.  The  keeping  therefore  of  a  thing  prohibited 
being  an  offence  under  the  adt,  it  is  ntctff^rWy  primd facie  evidence 
of  a  keeping  for  the  purpofe  prohibited  i  and  it  is  incumbent  up- 


jtf]  H«  8  G.  1.  Str.  496. 
V  W  Tr.  1 1  G.  2.  2  Str.  1098, 

OB 
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en  the  defendant  to  (hew  that  it  is  kept  for  another  purpofe  ;  as 
that  in  the  prefent  cafe^  it  is  a  houfe  dog,  a  favourite  dog,  or  a 
particular  fpecies  of  greyhound.  The  defcription  cannot  be  more 
precife,  unlefs  fome  particular  inilance  of  ufing  is  (hewn  ;  which, 
if  keeping  of  itfelf  conftitutes  an  offence,  cannot  be  neceffary. 

As  to  the  other  objedion,  that  the  averment  ^  this  conviction 
is  defedive^  in  dating  only  that  this  was  a  dog  r^//^i  a  greyhound, 
I  think  it  pofitive  enough.  It  mud  mean  the  dog  of  that  fpecies, 
generally  known  in  this  country. 

Willesy  J.  The  cafe  of  ^tKingv.  Gardner  is  in  point,  and 
mud  govern  this.  There  is  hardly  another  ufe  to  which  this 
fpecies  of  dog  can  be  applied.  ^     ^ . 

AJhburJl^  J.  There  is  no  doubt  but  that,  under  the  com- 
mon acceptation  of  the  words  ufed  in  the  convidion,  this  is  a 
fufficiently  apt  defcription  of  a  greyhound  :  and  it  is  not  nece(rary 
in  convictions  to  adhere  to  the  letter. 

Buller^  J.  concurring. 

Rule  difcharged  and 
conviction  affirmed. 

Vide  the  cafe  of  Rex  v.  Tiomf/on,  Tr.  27  G.  3.  1787.    Durn^ 
Jord  and  Eaft. 
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Hartley, 


Rex  V.  Inhabitants  of  Bagworth. 

BY  an  order  of  two  judices  of  the  county  of  Leicejler^  the 
form  of  which  was  as  follows:— 

•'  Whereas,  &c.  we,  the  faid  judices,  upon  examination  of  the 
premifes  upon  oath  and  other  circumdances,  do  adjudge  the  fame 
to  foe  true,  and  alfo  do  adjudge  the  place  of  the  lad  legal  fet- 
tlement  of  the  faid  Sarah  Ward  is  in  the  .  faid  pari(h  of  Ratby^ 
tier 

The  faid  judices  remove  Sarab  JFard  (rom  the  pari(h  of  Bag^ 
worth  in  the  county  of  Leicejler  to  the  pari(h  of  Rat  by  in  the 
fame  county.  The  feflions  on  appeal  adjudged  the  fettlement  to 
be  in  Bagworth,  qua(hed  the  order,  and  (tated  the  following  cafe : 

That  about  nine  weeks  before  old  Michaelmas  1780,  the  pau- 
per was  hired  by  JVilliam  Hunt  of  Ratby,  for  one  week  at  two 
ihillings  and  (ixpence  per  week  wages,  and  continued  to  live  in 

that 


Widmfday 
May  iji. 

Service  under 
a  hiring  for 
a  year  will 
conned  with 
iimilar  pre- 
ceding {er^ 
vices  under 
any  number 
of  hirings 
from  week  to 
week.     An 
order  of  re- 
moval need 
not  flate  an 
examination 
or  fummons 
of  the  pau- 
per. 
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1783.     that  fervice  in   the  faid  William  Hunt's  houfe  at  Ratiy  hf  the 

^-^v-^     week  till  old  Michaelmas^  and   received'  her  wages  every  week« 

^"        That  during  that  time  flic  confidcred   herfclf  at  liberty  to  have 

Ini^iunts  quitted  her  fervice  at  the  end  of  any  one  week,  and  to  have  bireit 
of  Bag-  herfclf  to  any  other  perfon.  That  at  faid  old  Michaelmas  1780^* 
WORTH.  £jjg  ^^^  hired  for  a  year  from  that  time,  and  that  flie  fcived  till 
about  a.  fortnight  before  the  following  old  Michaelmas ;  when^ 
being  with  child,  flie  was  defirous  to  conceal  the  knowledge  of 
it  from  her  mafler,  and  applied  to  her  mafler  to  leav«  her  fervice;. 
and  they  parted  by  confent^  and  he  paid  her  her  wages,  up  to 
that  time*     That  flie  wai  employed  in  the  fame  manner  during* 

Settlement  at  the  time  flic  ferved  by  the  week,  as  under  the  hiring  after  ikfif* 

^^^y-         chaelmas. 

Dayrell  fliewed  caufe  in  fupport^of  the  order  of  fefiions;  and: 
contended  that,  though  the  old  rule,  which  was  univerfally  ac- 
knowledged to  be  the  true  as  well  as  the  moft  political  conflruc-- 
tion  of  the  aA  of  parliament,  /•  e.  that  there  muft  be  not  only 
an  entire  fervice  for  a  year,  but  that  fuch  fervice  muft  be  under 
one  entire  hiring  alfo,  to  gain  a  fettlement,  had  by  a  long  ferles 
of  later  authorities  been  overturned,  the  court  ought  not  to  ex- 
tend a  principle  they  did  not  approve,  beyond  the  line  of  any  former 
decifion :  that  in  every  cafe  which  exifled,  in  which  a  hiring  and  fer- 
vice for  a  broken  period  of  time  had  been  holden  to  connedt  with  a 
fervice  under  a  hiring  for  an  entire  year,  fuch  broken  period  had  al- 
ways been  a  confiderable  portion  of  time  and  in  no  inftance  lefs  than 
a  quarter  of  a  year :  that  the  a<St  in  its  very  terms  [a\  requires  a  conti'^ 
nuing  and  abiding  in  the  fervice :  that,  if  the  court  were  to  hold,  that 
thefe  words  were  fatisfied  by  a  hiring  for  a  week,  they  muil  alfo  by  a 
hiring  for  a  day;  and  it  would  confequently  be  in  the  power  of  aay 
mafler  in  twenty^four  hours  to  fettle  in  his  parifli  any  day-laboorefy 
who  had  worked  with  him  for  twelve  months :  that  the  ceremony 
of  a  hiring  for  a  year  was  in  fuch  cafe  the  only  requifite:  that;, 
however,  unlikely  it  might  be  to  be  frequently  adted  upon,  the^ 
court  would  not  think  fit  to  lodge  fuch  a  power  [h]  in  the  hands 
of  maflers:   and  that  by  the  provifions  of  flat.  5  Eliz.  [f]  weekly 


[a]  8  &  9  w.  3.  €•  30.  f.  4. 

{h]  Vide  Dennifon,  J,  in  the  cafe  of  Ret  -»•  the  Inhabitants  of  Wrinton  othenM^ 
Wrington.  M»  22  G.  2.  174S.  Batr.  Sectl.  Caf.  280,  and  Page,  J.  in  the  cafe  of  K.  «ir. 
A)mhoe«  M.  i  G.  a.  Bott.  292.  and  the  court  in  the  cafe  inter  the  Infaabitaiiti  of  Dunafbkt 
and  Ridgwick.    M.  9  Ann.  2  Salk,  535. 

[r]  0.4.  f«  12. 

fenranta 
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fervftnts  are  confidered  and  pat  upon  the  fame  footing  as  day-la-     1782. 
botrrers.  ^^y^ 

But  in  what  view  foevcr  this  might  be  confidered  by  the  court,      .^yj^ 
he  infifted,  that  the  order  itfeljf  could  not  in  point  of  form  be  Inhabitams 
fapported  :  that  it  did  not  appear  to  have  been  made  upon  pro-     of  Bao- 
per  and  fufficient  evidence :  that  it  was  made  bnly  upon  exami- 
nation i>f  the  frtmijes:  that  an  inquiry  generally  into  the  fubjeft 
matter  is  not  enough :  that  the  pauper  himltlf  muft  be  examin- 
ed,  and  that  that  has  been  fo  holden  in  the  cafe  of  \a\  the  King 
V.  Wykes  and  Others*  ^ 

BuHer  ].  It  cannot  be  neceflary  ill  all  cafes,  that  the  pauper 
fhould  be  examined.  In  that  of  an  infant  of  tender  years  it  would 
be  impoflible.  There  is  no  fuch  general  rule  :  and  as  to  the  cafe 
dted,  it  was  an  information,  and  muft  therefore  have  gone  on  dif^- 
ferent  grounds.  The  Juftlces  probably  [6]  h^  refufed  to  hear 
the  pauper. 

f)ayrell.  Still,  as  in  the  prefent  cafe,  the  pauper  is  not  dated  to 
be  an  infant  or  under  any  fuch  difability  as  would  prevent  her 
giving  material  evidence,  it  fliould  appear  that  (he  had  been  firft 
lummoned,  fhe  ought  to  have  had  notice  and  to  have  been  heard, 
before  her  removal  ^  as  fhe  might  have  produced  a  certificate,  or 
ihewn  other  fufficient  caufe  why  fhe  ought  not  to  have  been  re- 
moved«  * 

Buller  J.  To  this  objedion  an  anonymous  cafe  in  (r) 
Comberbacb  is  in  point.  In  that  cafe  Holt,  Ch.  J.  fays,  "  If  it 
can  be,   His  fit  it  fhould  be  fo,  but  not  abfolutely  necefiary."' 

Bearcroft  and  Gaily  were  in  fupport  of  the  rule  to  qua(h  this 
order :  and  Bearcroft  infiftcd,  that  with  refpeft  to  the  lafl  ©b- 
jedion,  even  if  there  were  not  a  cafe  in  point  in  his  favour,  no- 
thing lefs  than  an  authority  diredly  in  point  againfi:  him,  could, 
in  this  flage  of  the  bufinefs,  have  induced  the  court  to  let  it  pre- 


[«]  Tr.  II  &  12  G.  z.  1738.     Andr,  238. 

.[^J-It^  was  at  the  inftancc  of  a  fubftantial  peifon,  the  party  removed,  againft  Wykes,  aa 
idlabitantx^  the  pariih  from  whence  the  removal  was  made,  and  who  took  an  examination 
yithout  fammoning  the  party  and  in  which  no  complaint  appeared,  that  the  party  was 
•^  likely  to  become  chargeable,"  but  only  that  he  «•  had  cndeavoorcd  to  gain  a  fetilcment 
Inerc  contr^  to  law,"  and  then  fent  the  party  to  two  other  Joftices  to  be  removed.  Thia 
the  other  j  unices  did,  under  the  examination  taken  by  Wjrkes.  The  information  went 
agiiiia  tkiem  all ;  but  againft  Wykes,  as  the  cafe  ftates,  prinapaily,  not  on  account  of  the 
aegled  of  the  fnmmons,  but  becaoie  it  was  not  faid  in  the  complaint*  *'  that  the  party 
was  likely  to  become  chargeable." 

£cj  £.  10  W.  3,  Comb.  478. 

3  vail: 
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1782.     vail:  and  that,  whatever  the  pradice  and  the  readied:  rule  In  ge» 

^^nr^     neral  for  inveftigating  the  fadl  might  be,  a  difcretion  was  dill  to 

Kex       he  exercifcd  by  the  magiftrate;  and  that  the  ftatute  did  not  con- 

vcr/us      tain  any  peremptory  direifcion  to  examine  the  pauper.     That,  at 

^oSIg"-'   to  the  point  made  upon  the  fads  ftated,  the  words  of  Parier  Ch. 

WORTH.     J.  in  the  cafe  of  [a]  the  King  againft  tie  Inhabitants  of  BrigbtweU 

applied  exadlly,  and  muft  govern  the  prefent  cafe :  and  if  there 

exifted  any  decifion  in  which  the  court  had  holden  that  a  weekly 

fervice  could  not   be  coupled  with  a  fervice  by  the  year,   there 

were  other  ingredients  in  the  cafe ;  and  it  muft  have  gone  upon 

the  principle,  that  the  two  fervices  [3]  were  in  a  different  cha* 

radter  and  not  ejufdem  generis :  that  therefore,  in  the  indance  of  a  day 

labourer  or  other  workman,  not  an  inmate,  as  thefe  circumftances 

made  the  whole  difference  in  point  of  law,  the  ill  confequences 

pointed  at  could  not  poffibly  arife ;  but  that  the  prefent  was  the 

cafe  of  a  domeftic,  a  menial  fervant,  and  it  was   exprefsly  found, 

that  the  weekly  fervice  was  performed,  while  the  pauper  **  cy}n- 

tinued  to  live  in  her  mailer's  houfe,"  and  that  during  this  fervice 

'*  (he  was  employed  in  the  fame  manner  as  under  the  hiring  after 

Michaelmas  J* 

Willes].  (flopping  Ci?//y) 
The  queftion  raifed  upon  the  merits  is  pcrfedlly  clear ;  and 
indeed  feemS  to  have  been  yielded  at  the  bar.  The  pauper  did 
not  live  in  this  family  occalionally,  or  work  under  their  direc- 
tions merely  as  a  day-labourer  or  charwoman,  but  conftantly  aa 
a  menial  fervant,  and  employed  throughout  in  the  fame  fervices: 
and  a  hiring  for  a  year  with  a  year's  fervice  in  the  whole,  and  that 
of  a  fimilar  nature  throughout,  though  it  is  made  up  of  feveral  hir- 
ings,  (provided  there  be  no  difcontinuance)  gives  a  fettlement.  To 
the  objedlion  in  point  of  form  the  cafe  cited  from  Comberbacb  i$ 
decilive.  And,  if  it  were  not,  I  fliould  have  no  difficulty.  We 
are  to  prefume  in  favor  of  orders.  An  examination  of  the  premifes 
is  an  inveftigation  of  every  fadl  relevant  to  the  fubjedl :  this  can- 


\a\  E.  I  G.  I.  1715.  I  Scf.  Caf.  92.  lo  Mod.  287.  See  alfo  CaCof  Settl.  297,  S.  C, 
\h\  Vide  Rex  v.  the  Inhabitants  of  Wrinton  otherwife  Wrington,  M.  22  G.  2.  1748. 
Burr.  Settl,  Caf.  280.  and  Rex  v.  Inhabitants  of  Grendon  Underwood,  Tr.  23  G.  3.  1783. 
jjoft,  from  whence  the  clear  inference  feems  to  be,  that,  though  the  capacity  in  which  the 
lervant  a£ts,  and  the  nature  of  the  ilrvices  performed,  are  not  of  the  fame  denomination  or 
genus,  yet,  if  throughout  the  whole  period  of  the  two  fervices,  the  pauper  continues  to  be 
a  menial  fervant  and  part  of  his  mailor's  family,  fuch  fervices  will  in  point  of  lawconne£^» 
And  give  a  fettlement. 

2  not 


WORTH. 
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not  be  but  by  means  of  the  teftimony  of  every  neceiTary  witnefs  :     1782. 
ar^d  injuHice  cannot   have  been  donei  for,  as  this  cafe  went  in.     ^-nr%^ 
ccnirfe  of  appeal  to  the  fcdions,  had  there  been  an  adual  failure  of       ^^^ 
this  or  any  other  necefiary  evidence^  advantage  would  have  been  inhabitants 
taken  of  it  upon  the  cafe  ftated.  of  Bag- 

BuUer^  ].  Here  is  a  continuance  in  the  fcrvice  for  a  year  : 
and  it  has  been  long  fettled,  that,  where  the  fervice  extends 
throughout  the  year,  you  may  couple  any  number  of  preceding 
fairings  and  fervices  with  a  hiring  for  a  year.  The  extent  and 
duration  of  the  feveral  preceding  fervices,  where  fuch  fervices 
have  been  fimilar,  have  never  been  adjudged  to  vary  the  law: 
but  there  muil  be  one  intire  hiring  for  a  year.  As  to  the  other 
objection,  independent  of  the  authority,  where  it  is  doubtful  whe- 
ther an  order  is  good  or  bad,  the  court  will  prefume  it  good :  and, 
as  the  fettlement  may  be  made  out  by  other  evidence,  and  cannot 
always  by  that  of  the  pauper,  it  cannot  beindifpenfibly  neceiTary  that 
ihe  fliould  be  examined.  In  the  King  v.  Homfon,  as  reported  by 
Mr.  Bott  p.  202,  the  order  is  fet  out  at  large,  and  is  open  [a]  to 
the  fame  obje<ftion  i  but  none  fuch  was  taken. 

AJbburJi^  J.   concurring. 

Rule  abfolute. 
Order  of  feflions  qua(hed,  and 
Order  of  two  juftices  affirmed. 

Lord  Mansfield^  not  having  been  in  court  during  the  whole  of 
the  argument,  gave  no  opinion. 


[tf}  The  form  of  the  order  in  that  cafe  was-  as  follows :  *'  And  whereas  upon  due  exami- 
smion  and  inquiry  made  111/0  tb$  fremifa  by  usj  the  faid  JuiUces^  it  appears  unto  as,  and 
we  aoBOfdingly  adjudge,  &c.'* 


Rex  V.  White  and  Eling,  Overlecrs,  &c.  Saturdaj. 

pEMBERTON  A.  bad  moved  in  arreft  of  jodgment  upon  Suchprm- 
*     atn  indliftment  againft  the  defendants,  tried  at  Bedford  before  ""'^"^^'n" 
J^rTa  B^  for  not  obeying  an  order  of  a  jaftice  of  peace,  made  un-  dation  oft^e 

magiftnte's 
aathority,  taoft  be  recited  or  at  leafi  referred  to  in  an  iaditocat  for  difobedicacc  of  fuch  aauorityt 

B  b  der 
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1782^     der  flat.  19  6.  7.,  [a]  dircding  the  defendants^  overieersof  the 

^^^>r^     parifli  of  St.  yoAn  in  the  town  and  county  of  Bedford^  to  reimr 

^^Zm      burfe  a  fum  of  money  advanced  by  the  overfeers  of  the  parifli  of 

y^Hvrnmi  Mepperjball  in  the  fame  county,  to  the  family  of  a  fubftitule  in  the 

Eliitg/    militia  of  the  faid  county,  for  an  inhabitant  of  the  parifli  of  iS/; 

Ofcricc«&c.  y^^^  .  and  which  family  at  the  date  of  the  faid  order  dwelt  in 

the  faid  parifli  oi- MepperJhM. 

The  indidlment  at  large  ftated,  that  on  the  1 8th  day  of  ymfjf 
178 1,  John  Nejbitt,  Efq;  one  of  thejuftices,  &c.  did  iflue  an  or«- 
der  under  his  hand  and  feal,  in  the  words  following.  '^  Countjr  of 
Bedford.  To  the  overfeers  of  the  parifli  of  St.  John  in  the  town 
of  Bedford.  It  appearing  to  me  John  Nejbitt^  Efq;  one  of  his 
majefty's  juftices  of  the  peace  in  and  for  the  faid  county,  on  oatb» 
that  the  overfeers  of  the  parifli  of  Mepperjhall  in  the  faid  county 
have  paid  to  the  wife  oi^obn  Huffiff^  for  herfelf  and  three  chil« 
dren,  the  fum  of  four  fliillings  per  week  for  eighty- three  weekr, 
beginning  on  the  24th  day  of  June  in  the  year  of  our  Lord  1773^ 
and  that  the  faid  JoJbn  Htijfflfkryed  during  all  that  time,  as  a  fub* 
ititute  in  the  Bedford  militia  for  John  Clayton  of  your  faid  parift 
of  St.  John.  Thefe  are  therefore  to  order  and  dited  yoe,  the 
faid  overfeers  of  the  parifli  of  St.  John  in  the  town  of  Bedford^  to 
pay  to  the  overfeers  of  the  parifli  of  Mepperjhall  in  the  faid  coiro- 
ty  the  full  fum  of  fixteen  pounds  and  twelve  fliillings — Given 
under  my  hand  and  feal,  July  i8th  1781. 

That  on  the  faid  i8th  day  of  July  at  the  parifli  of  St.  John  in 
the  town  of  B^^r^  within  the  county  of  Bedford  aforefaid,  J^hn 
BelU  then  and  now  one  of  the  overfeers  of  the  poor  of  the  faid  pa« 
rifli  of  Mepperjhall^  did  produce  and  fliew  to  Thomas  White  and 
John  Eling,  then  and  now  overfeers  of  the  poor  of  the  faid  pa- 
rifli of  St.  John,  the  faid  order  of  the  faid  John  Nejbitt^  and  did 
then  and  there  demand  of  the  faid  Thomas  H^hite  and  yobn  Eling 
the  fum  of  flxteen  pounds  and  twelve  fliillings  in  the  faid  order 
direded  to  be  paid  by  the  faid  overfeers  of  the  poor  of  the  faid 
parifli  of  St.  John^  to  the  overfeers  of  the  poor  of  the  faid  parifli 
cf  Mepperjhall. 

That  the  faid  Thomas  White  and  yobn  Elingp  then  and^  now 
being  overfeers  of  the  poor  of  the  laid  parifli  of  St.  Jobn^  oq 
the  day  and  year  aforefaid^  at  the  parifli  of  St.  John  aforefaid,  oii- 


\0\  €•  72.  £  2. 

lawfuU/i 
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lawfully,  knowingly,  and  wilfully  did  rcfufe  to   pay  to  William     1782* 
Lincoln  and  the  faid  John  B^// or  either  of  them,  then  and  now      ^-^v-w 
€verfcers  of  the  poor  of  the  faid  parifli  of  MepperJhalU  the  faid      ^^V^^ 
fum   of  fix  teen  pounds  twelve  (hillings,  and  ilill  do  refufe  to  White  and 
pay  the  fame,  in  contempt,  &c.  Elinc, 

To  this  indiiSment,  upon  which  the  defendants  were  found  ^^^'■^««"^'^- 
guilty,  Femberton^  A.  now  took  three  objedlions  ;  ift,  that  it  did 
not  fet  out  any  order  of  maintenance  previous  to  the  order  of  re« 
imburfement,  without  which  firft  order  there  could  be  no  legal 
foundation  for  the  laft.  2d,  That  the  order  was  retrofpedlive, 
being  for  the  payment  of  a  fum  fuppofed  to  have  accrued  under 
an  order  of  maintenance,  made  long  before  ;  whereas  the  a6t  di« 
lefts  [tf],that  the  order  of  reimburfcment  (hall  be  made  at  the  fame 
time  with  the  order  of  relief  or  maintenance  %  and  that  it  was  for 
a  grofs  fum  for  eighty-three  weeks;  and,  as  inhabitants  may 
change  in  that  time,  they  ought  not  to  be  fo  charged,  as  this  cir* 
cumftance,  or  that  of  houfes  being  uninhabited,  would  produce  aa 
inequality  in  the  alTefrment.  3d,  That  it  did  not  appear,  upon 
the  face  of  the  indidtment,  either  that  the  militia-man,  for  whom 
the  fubftitutc  ferved,  was  ballotted,  or  that  the  fubftitute  was 
fworn  or  enrolled. 

Murphy  and  Graham  (hewed  caufe  againft  the  rule  to  arrefl 
the  Judgment;  and  contended,  in  anfwer  to  the  fi  r  (I  objection , 
**  that  the  order  of  maintenance  was  not  fet  out,"  that  the  maxim, 
that  there  could  be  no  intendment  made  to  fupport  an  indidtment, 
is  not  to  be  taken  without  fome  limitation;  for  there  mull  be 
circumdances  of  inducement:  that  the  order  of  maintenance  is  a 
judicial  aft,  and  that  after  verdift  the  court  will  prefume  it  re« 
gularly  made :  that  this  was  done  in  the  cafe  of  \b\  The  King  v« 
Wright',  which  was  error  upon  a  judgment  on  an  indiftment 
for  fuffering  an  efcapc  of  perfons,  qui  commijji fuerunt  by  juftices 
of  the  peace  under  flat.  8  H.  6.  for  a  forcible  entry  :  the  error 
aligned  was,  that  it  is  not  exprefled  how  the  commitment 
was    made,    whether    upon    view    of    the  juftices    or    verdift: 


\a\  The  words  of  the  aft  are :  "In  cafe  any  fubftitate,  whofe  family  may  become 
chargeable^  (hall  not  itx^t  for  the  pariih  where  his  family  ihall  dwells  it  (haU  be  lawful  for 
the  juilice  of  peace^  who  (hall  make  any  order  for  the  relief  of  fuck  family*  at  ibt/ame 
timt  to  dired  the  overfeers  of  the  pariih  for  which  he  (ball  ferve,  to  reimburfe  the  money 
lb  paidj  to  the  overfeer  or  overfeers,  who  ih^l  have  advanced  the  fame  in  pnrfuance  of 
the  order  beforementioned." 

lb]  M,  23  Car.  2^  I  Ventr.  169,  Vide  3  Salk.  93.  S.  Ct 

B  b  2  upoa 
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J782,     upon  an  indidment;  fo  that  it  doth  not  appear^  that  they  were 

•-"v-^      legally  committed,  nothing  of  the  proceedings  being  fct  forth, 

^"       and  it  not  being  even  faid,  debito  et  legitimo  modo  cwimiffi.     And 

WhTtb  and  the  court  held,   that  it   being   but  inducement  to  the  offence 
Eling,     whereupon  this  indidlment  is,   that  it  is  well  enough  alledgedi, 

Ovcrfccrs&c.  ^^^j  ^f^^j.  ^^  vetdift  they  muft  intend,  ^^  the  commitment  was  le- 
gal/' That  the  cafe  of  \a\  The  King  v.  Pollard  and  I'ayhr  was 
very  fimilar  to  the  prefent;  and  that  there  in  an  indictment 
againd  an  acceflary,  it  was^  not  holden  neceffary  to  aver  that  the 
principal  could  not  be  taken  :  that  the  prefent  was  not  the  cafe 
of  a  penal  ftatute ;  and  that  here  every  thing  material  waa  (ct 
out. 

2.  As  to  the  fecond  objeAion,  '*  that  the  order  of  reimburfe- 
ment  was  not  of  the  fame  date  with  the  order  of  maintenance, 
but  long  after;  and  that  it  diredled  the  payment  of  a  grofs 
fum,"  they  infifted,  that  the  words  of  the  a£t  muft  receive  a 
reafonable  conftrudtion  :  that,  if  taken  ftridtly,  it  would  in  all 
cafes  be  nonfenfe;  but  that  in  this  particular  cafe  it  was  impof- 
fible  that  it  could  be  fo  taken,  as  the  order  of  maintenance  was 
made  [^]  before  the  a£t  pafTed :  that  the  words  ^^  at  the  fame 
time''  muft  be  conftrued  adverbially  and  to  mean  '^  alfo''  or 
'<  likewife" :  and  that  the  fum  directed  was  very  reafonable  for 
the  length  of  time;  and  in  a  large  pari(h  was  too  fmall  to  become 
the  objedt  of  a  new  aflefTment. 

3«  ITo  the  laft  objedtion,  that  it  does  not  appear,  that  the  mi« 
litia-man  hioifelf  was  ballotted,  or  that  his  fubftitute  was  fworn 
or  enrolled,  they  urged ;  that  it  appeared,  that  the  fubftitute 
ferved  for  his  principal ;  and  that  out  of  this  wliatever  elfe  wat 
called  for  by  the  objedtion  arofe  as  neceflary  inference  i  for  that  the 
fubftitute  could  not  have  ferved  at  all  without  having  been  fworn 
and  enrolled;  or  in  the  charadter  of  fubftitute,  had  not  his  prin- 
cipal been  previoufly  balloted  and  drawn. 

PemBerton^  A.  in  fupport  of  the  rule  to  arreft  the  judgment,  in* 
fifted,  I  ft,  that  in  criminal  proceedings  nothing  is  aided  by  a 
verdidt :  that  they  differ  altogether  from  civil  anions :  that  the 
ftatutes  of  jeofails  do  not  extend  to  them,  and  did  not  even  to  the 


[a]  M.  II  G.  1724.  2  Ld.  Raym.  1370. 

[^]  This  aft  pafTod  on  the  thirtieth  of  June  1779*  ^^^  ^^  order  of  maiiiteiuuice  mnk 
have  been  on  or  before  the  tioentj -fourth  of  the  fame  month :  as  the  indiftmcnt  ftatCf ,  that 
the  weekly  fum  to  be  reimbarfed  begtn  to  be  computed  on  that  day. 

3  cafci 
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cafes  of  mandamus  and  quo  warranto,  till  the  ftatute  of  Ann.  \a\ :     1782. 
that  the  order  of  maintenance  was  not  matter  of  inducement  5  but     ^-"-v^^ 
the  very  foundation,  upon  which  the  whole  authority  of  the  ma-       ^*^ 
giftrate  refted.  White  t«d 

Lord  Mansfield  (flopping  Pemberton^)  Elinc, 

In  indiftments  the  crime,  with  which  the  defendant  is  charged^  Owfccwtfro, 
muft  appear  with  a  fcrupulous  certainty:  and  here  it  is  difobe« 
dience  to  the  order  of  a  judice.  Now  it  muft  appear  upon  the  face 
of  the  indi£tment  that  this  was  a  legal  order;  for,  if  it  is  not 
fo,  difobedience  to  it  is  no  crime*  Then  this  is  an  order  of  re- 
imburfement,  which  pre-fuppofes  an. order  of  maintenance.  Such 
order  neceflarily  mud  be;  for,  if  the  overfeers  had  made  the  dif- 
burfemcrnt,  of  their  own  accord  and  without  an  order  for  that 
purpoie,  they  could  not  legally  be  reinyburfed.  Such  voluntary 
payment  would  not  have  entitled  them  to  reclaim  the  fum  advanced^ 
becaufe  they  are  not  authorized  to  judge  of  circumftances.  Had 
the  juftice  of  peace  recited  the  order  of  maintenance,  'tis  admit- 
ted the  indii^ment  would  have  been  goo4 :  and  had  he  even  in 
general  terms  referred  to  it,  the  court  might  perhaps  [^]  have 
prefumed  fudi^  order  properly  made.  There  would  then  have 
been  fome  colour  of  authority  for  the  jurifdidtion  exercifed.  But, 
fo  far  from  having  recited  it,  he  has  not  made  the  flighteft  refer*- 
ence  to  it.     The  iadii^ment  therefore  cannot  be  fupported. 

Befides,  the  order  of  reimburfement  is  not  at  all  connefted  with 
the  order  of  maintenance,  though  the  a  A  requires,  that  they 
ihould  both  be  made  by  the  fame  juftice  tf/  the  fame  time  :  i.  e.  that 
whatever  fhall  be  paid  (hall  be  reimburfed :  but  this  is  at  the 
diftance  of  a  year  and  for  a  grofs  fum. 

WilUs^  AJbburfi^  and  Buller^  J  u dices,  concurring. 

Rule  abfolute,  and 
Judgment  arrefted. 


[b]  9  Ann.  c.  20.  r.  7« 

[^J  But  it  has  been  adjudged,  that  in  an  indiAment  where  the  jurifdidUon  exerdfed  it 
founded  upon  a  former  order,  a  ||;eneral  reference  to  fuch  order,  without  dating  it,  is  not 
fmfficient  to  fupport  the  indidtment.  .  HL  20  Geo.  3.  Rex  a;.  Winihip  and  Granwell,  ove^^ 
kmpUt.  antep.7X«  Vide  Rex  v.  Thomas  Mytton,  Efq;  Tr,  250.3.  1785.  poft. 
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Saturday, 
May  ^th. 

A  life-edate 
o^lef^  than 
150/.  per 
^nnum,  is 
not  a  qualu 
ficfition  to 
kill  game. 


Lowndes,  Efquire,  v^   Lewis,  Clerk* 

THIS  was  an  adlion  of  debt  on  the  flat.  5  Ann.  [a]  for  the 
better  prefervation  of  the  game,  and  the  defendant  pleaded 
the  general  iflue.  At  the  laft  aflizcs  for  the  county  of  Oxford^  the 
caufe  was  tried  before  Heathy  J.  1  and  the  plainti^  obtained  a  ver« 
did  for  two  penalties  upon  two  counts,  one  for  keeping,  and  the 
other Yor  ufing,  a  greyhound,  upon  the  ground  that  the  defend^ 
ant,  who  bad  a  living  of  100/.  per  annum,  had  not  (hewn  an  ex« 
emption  under  the  flat.  22  and  23  Car.  2.;  but  with  leave  for  the 
defendant  to  move  to  fetafide  the  verdidt^  and  enter  it  for  the  de^ 
fendant. 

And  now  upon  fuch  motion  it  appeared  from  the  judge's  re- 
pprt,  that  the  points  of  law  which  arofe  out  of  the  fadls  in  proof 
at  the  trial,  and  which  were  meant  to  be  fubmitted  to  the  judg« 
ment  of  the  court,  were 

1.  Whether  a  perfon,  having  an  eftate  for  life  of  100/.  per 
annum,  is  qualified  to  kill  game  ? 

2.  Whether  a  vicar,  in  refpedt  of  his  church,  has  an  eftate  of 
inheritance  in  him,  or  an  eftate  for  life  only  ? 

The  firft  and  moft  general  queftion  depended  upon  the  words  of 
the  a<^,  [ij  which  were,  ''  that  every  perfon  not  having  lands  arid 
tenements^  or  fome  other  eftate  of  inheritance  in  bis  own  or  bis  voifes 
rigbt,  of  the  clear  yearly  value  of  one  hundred  pounds  per  annum, 
or  for  term  of  life,  or  baving  leafc  or  leafes  of  ninety-nine  years, 
or  for  any  longer  term,  of  the  clear  yearly  value  of  one  hundred 
and  fifty  pounds,  is  hereby  declared  to  be  a  perfon,  by  the  laws  of 
this  realm,  not  allowed  to  have  or  keep  for  himfelf  or  any  other 
perfon,  any  greyhounds,  &c.:"  and  the  principal  difficulty  upon 
the  argument  feemed  to  be,  whether  the  words  '*  or  for  term 
of  life,"  were  properly  referable  to  the  firft  or  laft  branches  of 
the  fentence,  which  created  the  exemption  ? 

JJowortb,  Bower  and  Gierke  jihewed  caufe  againft  the  rule  to  enter 
the  verdidt  for  the  defendant;  zndHoworfb  inftfted,  that, the  intereft 
of  a  pzrfonjure  ecclefia  being  no  more  than  an  eftate  for  life,  fuch 
property  would  not  exempt  him  from  the  penalties  of  the  ftat.  of 
2  Ann. :  that  it  was  necefTary  that  fuch   an  ecclefiaftical   eftate 
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or  \a\  redor  hts  nothing  in:my  fuch  right,  but  holds  only  {^j/urr 
ecciefia :  that  the  inheritance  is  certainly  [r]  in  abeyance :  that 
he  has  not  the  mere  writ  of  right,  becaufe  he  has  not  the 
intire  fee  [d] ;  but  only  the  fpecial  remedy  of  juris  utrum  [e\  : 
that  t  bi(hop  indeed  [/]  had  the  fee  in  him ;  but  that  a  re£tor  had 
only  an  eftate  for  life  and  that  only  in  the  right  of  his  church  ; 
and,  if  he  is  intruded  with  fome  of  the  remedied  given  to  tenants 
in  fee,  it  is  for  the  benefit  of  the  chuch  only :  that  it  was  alfo 
obfervable  upon  this  very  right  given  to  the  clergy  by  the  ftat.of 
R.  2.f  that,  though  its  provifions  extended  to  all  laymen,  and  evea 
included  artificers  and  labourers,  **  who  had  lands  or  tenements 
to  the  value  of  Jbrty  Jbillings  by  year,"  it  enads,  that  no  pried: 
^'  nor  other  clerk,  if  he  be  not  advanced  to  the  value  of  ten  pound 
by  year,  (hall  have  or  keep  from  henceforth  any  greyhound,  &c. :'' 
that  the  infixing  upon  a  qualification  of  ten  pounds  per  annum,  at 
that  time  and  according  to  the  then  value  of  money,  amounted  ia 
mod  inftances  to  a  prohibition :  that  it  certainly  muft  have  beea 
fa  noeant ;  and  that  the  reafon  was,  that  by  the  canon  law  f^]  all 
clergymen  were  prohibited  from  ufing  thcfe  fports. 

That,  as  the  Aatutes  of  the  firft  and  feventh  of  King  James  had 
been  infifted  upon  as  (hewing  that  the  legiilature  had  uniform* 
ly  made  a  diflindtion  between  eftates  of  inheritance  and  eftates  for 
life,  with  refpedt  to  the  annual  value  nece(rary  to  convey  the 
right  in  queftion,  the  (latuteof  [6]  3  Jac.  which  enabled  any  per*' 
fon,  having  lands  of  100/.  per  annum  in  fee,  or  for  life  to  feize 
and  keep  any  gun  ufed,  &c.  by  any  perfon  not  having,  &c«  might 
be  cited  on  the  other  fide  tolhew,'that  in  fome  inftances  at  leaft 
this  diftinftion  was  not  preferved,  but  that  the  owners  of  thefe 


[a]  There  hac)  been  fome  miHake  in  the  ibite  of  the  queftion  in  this  caufe,  the  defexid^ 
4nt  bein^  in  point  of  fad  RgQor  of  Chariton  in  the  county  of  Wilu. 
^b]  Litl,  u  64A« 
€]  Litt.  f.  64P. 
[j]  Vide  Fitz,  N*  B.  49. 
fl  Booth,  zzu 
Q  Litt.  C  645. 

Vide  Blackft.  Conun*  2.  413. 
,  ^  The  words  of  the  a£^  are;  **  If  any  perfon  or  perfons,  not  having  any  maiion, 
landsy  tenements,  or  hereditaments  of  the  yearly  value  of  forty  pounds*  or  not  worth  ia 
goods  or  chattels  the  fum  of  two  hundred  pounds,  fliall  ufe  any  gun,  '&c.  that  then  ai^ 
perfon,  having  lands,  tenements,  or  hereditaments,  of  the  clear  yearly  value  of  ont  hnn* 
dred  pounds  in  /a-fimfU,  fee»tml  •rfcr  Ufi,  in  his  own  right,  or  in  the  right  of  his  wife, 

ffion  of  (uch  maUfa&w  or  mafefaffors,  and  to  his  own  ufe 


may  uke  horn  the  perion  or  pofleifi 

4^  ever  keep,  fuch  guns,  &c."  c.  13.  f,  5 


eftateSi 


/ 


Eafter  Term  22  Geo.  3/  191 

cftates,  though  different  in  quantity  of  intereft,  were. put  exadUy     1782. 
upon  the  fame  footing:  and  he  inlifted,  that,  in  judging  of  this    ^*-— v-*^ 
law  and  drawing  confequences  from  it,  theobjcdl  of  the  legiflaturc   Lowndes^ 
in  making  it  ought  10  be  had  in  view  :  that  this  ad  had  not  pafled     ^l^^/us* 
fo  much  with  a  view  of  vefting  any  tights  In  thefe  two  clafles  or     Lewis^ 
defcriptions  of  men,  as  for  the  purpofc  of  providing  eaficr  remedies      Clerk. 
to  prevent  the  invafion  by  others  of  rights,  which  were  by  thefe 
clafles  of  men  confidered  as  compleatly  veiled  in  them  already;  or 
at  lead  that  all  legal  pretence  of  claim  in  thofe^  againd  whom  it  was 
levelled,  had  long  been  extinguiihed  :  that,  if  by  thefe  means  it 
would  become  more  hazardous  to  offend  againfl  the  game  laws, 
and   confequently  thefe  fports,  of  which  our  anccftors  were  fo 
tenacious,  would    be   more  effeiftually  prote6ted  and  exclufively 
enjoyed,  it  was  within  the  very  fame  rule  of  policy  not  to  be  too 
nice  in  drawing  the  line  of  qualification  of  thofe,  who  were  em- 
powered to  feife  the  arms  of  malefaSlors  5  the  ftrong  term  ufed  in 
the  zQc. 

As  to  the  words  of  the  (latute  of  Car.  2.  "  or  for  term  of  life,** 
and  that  they  relate  to  leafehold  terms  for  years  of  1 50/.  per  annum^ 
and  not  inheritances  of  loo/.,  he  urged,  that  the  abflracft  of  Ld. 
Ch,  Baron  Cotnyns^  who,  when  he  fpeaks  from  himfelf,  is  a  very 
high  authority,  confirmed  the  conflrudtion  iniifted  upon  by  the 
plaintiff:  in  his  Digefl  \a\  he  explains  it  thus  :  ^^  By  the  flat.  22 
and  23  Car^  2.  c.  25*  perfons,  not  having  an  inheritance  of  their  own 
or  their  wife's  of  100  A  per  annum j  or  150/.  per  annum  in  an  eflate 
for  lives  or  years  above  99,  &c.  (hall  not  keep  or  ufe,  &c.":  and 
that  the  adl  is  alfo  dated  in  the  fame  way  in  the  cafe  of  [^]  Bennet 
y.  Talbot. 

Adair^  Serjeant,  in  fupport  of  the  rule  to  enter  the  vcrdidl  for 
the  defendant,  infifled ;  that  the  words  of  the  a(fl,  without  calling 
in  aid  from  any  other  quarter,  clearly  and  fufliciently  explained 
themfelves :  that  it  was  impoflible  to  throw  back  the  words 
•*  or  for  term  of  life,"  to  the  claufe  refpedling  leafes :  that  though 
it  might  be  faid  that  thofe  words  were  aukwardly  placed,  from 
the  circumftance  of  their  having  the  qualifying  fum,  the  100/., 
interpofed  between  them  and  the  eftate  of  inheritance,  yet  it  would 
be  both  grammar  and  fcnfe  to  connedl  them  with  the  firft  branch 


\a\  Vol.  4.  Tit.  Julliccs  of  Peace,  p.  7 1 . 

[^]  M.  8  W.  3.  1696.  5  Mod.  307.     It  appears  cipher  to  have  been  fo  ftatcd  at  the  bar, 
or  was  perhaps  the  idea  of  the  Keponrr :  It  is  not  a  point  made  in  the  cafe. 

C  c  of 
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1782.     of  the  fentence,  which   defcribes  the  inheritances  whereas  the 

•^"v^^      next  fet  of  words  are  upon  every  principle  of  grammar  plainly  the 

Lowndes,  introdudlion  of  a  hcw  branch  of  a  fentence,  and  in  conftruftion 

Ww'     detached  from  the  former:  that  the  words,  ••  or  having,"  in  this 

Lewis/     claufc  anfwcrcd  and  ftood  in  oppofition  to  the  words,  *'  not  having/* 

^^^^^'      in  the  firfl:  and  introdudlory  claufe  :  that  this  was  therefore  a  new 

defcription    in   a   new  fentence,  followed  by  a  new   value :  and 

confcquently  that  upon  this  ground  a  life  eftate  of  loo/.  per  an^ 

num  was  a  legal  qualification  to  kill  game. 

But,  independent  of  grammatical  niceties,  he  farther  infKfed^ 
that  in  the  prefent  circumftances  it  was  not  reconcileable  to 
principles  to  connect  a  claufe  refpe(fting  eftates  for  life,  with  that, 
to  which  according  tq  legal  maxims  it  bore  no  relation :  that 
things  of  the  fame  nature  and  legal  chara(fler  muft  have  been  in- 
tended by  the  legillature  to  have  been  clafled  together :  that  the 
moft  marked  diftindion  in  the  law  is  between  eftatcs  of  freehold, 
though  of  no  higher  a  defcription  than  pur  auter  vie,  and*  eftated 
lefs  than  freehold,  of  whatever  duration  and  extent :  that  upon 
this  principle  the  adt  ought  to  be  interpreted ;  and  to  read  this 
claufe  conformably  thereto,  would  in  every  fenfe  be  the  moft  na- 
tural reading ;  for  that  the  words  "  or  having,"  not  ufcd  in  the 
preceding  claufe,  which  is  the  fubjeft  of  conteft,  plainly  denote, 
that,  when  introduced,  a  new  fubjedt  is  taken  up  ;  that  that  point 
^  is  the  true  divifion  of  the  fentence ;  and  that  the  latter  claufe  could 
not  mean  to  comprehend  or  refer  to  either  of  the  preceding  de- 
fcriptions. 

He  alfo  contended,  that  the  argument  on  the  other  (ide,  that 
no  fpiritual  preferment  could  give  a  qualification,  and  which  was 
founded  upon  the  words,  **  in  his  own  or  his  wife's  right/*  in 
the  firft  branch  of  the  fentence,  do  not  apply,  unlefs  the  words  in 
conteft,  "  or  for  term  of  life,"  are  connected  with  and  form  a 
part  of  the  fame  branch  :  but  that  the  argument  by  its  very 
aim  referred  itfelf  there ;  and  that,  if  it  was  properly  fo  referable 
and  not  to  the  latter  branch,  it  was  the  fole  queftion  between 
the  parties;  and  loo/.  per  annum  mud  be  a  qualification  for  a 
clergyman  :  that  the  eftate  of  a  parfon  being  *'  to  him  and  his 
fucceflbrs,"  is  but  in  other  terms  an  eftate  in  fee ;  that  the  word 
«<  fucceflbrs,"  when  applied  to  a  parfon  in  his  politic  capacity,  is 
equivalent  to  the  word  *^  heirs,"  in  his  natural ;  and  that  this  is 
as  large  an  eftate  as  any  corporation  has. 

He 


Clerk. 
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Heobfervcd,  that  Mr,  Uoworth  had  not  ventured  to  comment 
upon^  or  to  offer  his  conftrudlion  of,  this  adt  of  parliament,  but 
had  relied  entirely  upon  the  language  of  former  ads  in  pari  mate-    ^^7  ufrc  * 
riai  which,  as  he  argued,  muft  have  been  in  the  contemplation  of       ^er/us' 
the  legiflature  at  the  time  th«  prefent  adl  paffed :  and  the  Serjeant      ^^\^' 
iofifled,  that  the  inference  from  thence  was  altogether  in  favour 
of  the  defendant ;  for,  if  thofe  ads  then  lay  before  the  legiflature, 
if  they  were  apprized  of  the  diftindions  which  thofe  ads  made, 
and  have  omitted   them,  or  even  imperfedly  expreffed  them,  it 
muft  be  prefumed  that  they  were  purpofely  omitted ;  and  that,  in 
the  conftrudion  of  areftridiveand  penal  law,  the  party  profecuted 
Is  ifltitled  to  the  advantage  of  either  the  flip  or  the  intention. 

That,  with  rcfped  to  the  authorities,  much  ftrefs  ought  not  to 
be  laid  upon  the  abftrad  from  Comyns's  Digeft ;  that  an  abftrad 
materially  differs  from  an  opinion  :  that  the  firft  is  at  moft  a  cur- 
lory  view  of  a  (ingle  palTagc  or  fedion  :  that  the  other  is  the  refult 
of  a  full  confideration  of  the  whole  fubjed  :  that  in  either  view 
he  fliould  oppofe  to  it  the  authority  of  a  writer,  who  appeared  to 
have  well  weighed  what  he  had  delivered ;  and  that  it  is  faid  by 
Mr.  Juftice  Blackjione  in  [a]  his  Commentaries,  that  "  the  qua- 
lifications for  killing  game  are ;  i.  the  having  a  freehold  eftate  of 
loo/.  per  annum.  2.  A  leafehold  for  ninety-nine  years  of  150/, 
per  annum,  &c/' :  and  that,  as  to  the  cafe  cited,  it  was  in  an 
anonymous  author,  and  no  judicial  opinion. 

That  theufual  form  of  convidions  upon  the  flat,  of  ^««^  (hew* 
ed,  that  the  ad  of  Car.  2.  was  understood  in  the  fenfe  contend- 
ed for  by  the  defendant. 

Lord  Mansfield.  No.  It  is  quite  otherwife.  His  Lordfhip 
then  read  the  form  as  it  is  given  in  [^]  Burn ;  and  obferved,  that 
it  appeared  from  thence,  that,  as  the  word  "  having'*  in  the  la(t 
member  of  the  fentence  is  there  omitted,  the  words  **  or  for  term 
of  life,"  which  form  the  preceding  member,  are  nece(rarily  con- 
neded  with  and  carried  over  to  the  laft  member  of  the  fentence  : 
and  confcquently,  according  to  the  grammatical  conftrudion  of 
this  precedent,  a  tenant  for  life  muft  have  an  eftate  to  the  amount  of 
1^0 1,  per  annum  to  qualify  him  to  kill  game. 

The  claufe,  as  it  ftands  in  the  ad,  is  not  grammar.  It  is  by 
fome  flip  made  nonfenflcal.     The  word  "  having"  muft  be  rejed- 


[a\  Vol.  4.  175. 
lb]  Vol.  2.  328. 

C  c  3  cd 
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cd;  or  the  confcqucnce  is,  that  the  having   of  a  term  mu(^,  as 
the  ad  is  worded,  operate  as  a  [a]  difqualification :  an  impoflible 
LowNpEs,    fenfe  in  any  way  of  confidering  this   ftatute.     But  leave  out  this 
Efquire,     ^qj-j  (and  fof  thc  above  reafon   it  cannot  be  retained)  and  all  is 

Lewis,       cicar. 

Cicrk.  Wi/Ies,  J.     Conftruing  this  aft,  as  it  ought  to  be  condraed, 

by  itfelf,  and  reading  it  without  adverting  to  what  might  or  might 
not  pafs  at  the  time  in  the  minds  of  the  framers  of  it,  it  plainly 
gives,  agreeable  to  the  general  underftanding  and  praftice,  a  qua- 
lification to  all  fuch  as  own  a  freehold  of  loo/.  per  annum.  With 
no  other  title  the  clergy  have  always  exercifed  this  right,  and 
ought  not  to  be  deprived  of  it.  In  the  claufe  of  the  adt,  which  is 
the  fubjedt  of  debate,  there  are  two  diftinft  branches  of  fentences, 
the  fenfe  of  each  of  which  is  governed  by  thc  word  **  having." 
The  break  or  paufe  is,  where  that  word  is  taken  upa  fecond  time; 
and  there  a  new  direction,  a  new  fenfe  and  fentence,  begin.  This 
conftruftion  does  no  violence  by  rejedling  any  thing ;  and  I  can- 
not confent  by  another  conftrudion  to  extend  the  penalties  of  the 
aft  farther. 

The  forms  of  convidlions,  when  once  fettled,  whatever  was 
the  particular  view  upon  which  they  were  at  firft  drawn,  are 
copied  and  continued  afterwards  without  thought  or  confideration. 
If,  previous  to  the  introduction  of  this  form  in  any  book  of  pre* 
cedents,  thc  particular  cafe  now  before  the  court  had  ever  been 
made  the  fubjeft  of  difcuf&on,  the  form  muft  have  been  al- 
lowed to  have  weight :  but  no  fuch  adtion  or  profecution  was  ever 
heard  of  before :  on  the  contrary,  the  ufage  has  been  for  perfons 
in  poflcflion  of  an  eftate  for  life  of  100/.  per  annum,  conftantly  to 
cxercife  this  privilege.  It  was  this  ufage  therefore,  which  fpoke 
the  fenfe  of  mankind  upon  the  fubjedt,  and  ought  to  prevail. 
Whatever  may  be  the  good  fenfe  of  the  thing,  or  the  probable  in- 
tention of  the  legiflature,  I  think,  that  upon  legal  principles,  if 
a  penal  aft  is  defeftively  penned,  it  cannot  be  carried  into  execu- 
tion. Without  looking  into  the  authorities  cited,  this  is  at  prc- 
fent  ftrongly  the  impreflion  of  my  mind. 

AJIoburJi,  J.     The  aft,  as  it  ftands,  is  nonfenfe.     This  fub- 
jefts  us  to  the  neceffity  of  adding  or  rejefting  fomething.     *'  Hav- 


[fl]  For  inftance,  **  Every  perfon  not  having  fome  eftate  of  inheritance,  or  for  life,  or 
having  a  leafe  for  any  term  of  years,  is  declared  to  be  a  perfon  by  the  laws  of  this  realm  not 
allowed  to  keep  greyhounds,  &c." 

2  ing," 
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ing,*'  therefore  muft,  la  the  laft  member  of  the  claufe,  be  rejeded,      1782, 
or  **  not"  muft  be  added  to  it,   to  make  the  whole  intelligible       ^-'^^ 

either  way,  Lowndes, 

Bu/Ier,  J.  This  cafe  feems  to  me  to  admit  of  no  doubt,  w^' 
when  the  quedion  is  confidered  with  reference  to  former  a(fls  in  Lewis, 
pari  materia;  and  if  we  mud  either  rejedt,  or  add,  or  tranfpofe  Clerk, 
words  in  this  adt,  to  obtain  a  clear  and  confident  meaning,  under 
fuch  circumdances  we  can  do  no  other  than  refort  to  former  da- 
tutes :  and  each  of  thofe  cited  in  the  reign  of  king  James,  not 
only  require  in  the  cafe  of  edates  for  life  a  higher  qualification 
than  in  the  cafe  of  inheritances,  but  even  to  a  double  and  treble 
amount.  But  upon  the  adt  itfelf  the  condrudion  mud  be,  that 
edates  for  life  are  not  equivalent  to  edates  of  inheritance,  or  the 
whole  of  the  fird  claufe  is  nugatory,  and  altogether  rejected  in 
effedt;  as  the  fecond,  which  is  having  an  edate  of  freehold, 
would  have  included  it.  The  paffage  in  Comyns,  the  cafe  in 
5  Mod. 9  and  the  printed  form  of  convi<flions,  all  drongly  diew 
the  general  underdanding  upon  the  fubjeft ;  and,  added  to  the 
fenfe  of  the  legiflature  in  the  ads  pari  materia,  adbrd  to  my  mind 
an  unanfwerable  argument. 

Lord  Mansfield.     We  will  think  of  it ;  and  diould  we  change 
our  opinions,  we  will  let  you  know*     In  the  mean  time  let  the 

Rule  be  difcharged. 

It  was  never  mentioned  again* 
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juZy^tL  Rann,  Clerk,   v.   Pickin  ct  al. 

Heu  of  n^r^^  T^  ^  ^  quarter-fcffions  for  the  county  of  the  city  of  Coventry 
fettkd  under  X  upon  appeal  Confirmed  a  rate,  whereby  the  plaintiff,  as  vibar 
a  compromifc  of  a  parifli  in  that  city,  was  afleffed  to  the  poor  for  his  payi^nts, 
parfon'^and  ^^^^^^^  Under  an  aft  of  parliament  by  compromifc  with  his  pa- 
parifh,  and  ri(hioners,  in  lieu  of  tithes,  &c«  :  and  refufed  to  (late  a  fpecial 
aa  or^'iiil  "^^*  '^^^  plaintiff,  refufing  to  pay  the  fum  fo  affefled,  was  dif- 
ment,  are^*'  trained  upon  :  and  this  was  an  aftion  of  trefpafs  brought  by  the 
rateable  to  J)laintiff  againft  the  defendants,  the  juftices  and  officers,  for  au- 
thcpoor.       thorizing  and  taking  this  diftrefs.     The  defendants  pleaded  the 

general  ifTue,  the  caufe  was  tried  at  the  laft  affizes  for  the  county 
of  the  city,  and  the  jury  found  a  fpecial  verdift,  as  follows  : 

That  the  ftid  Jofepb  Rann,  clerk,  on,  &c,  hitherto  hath  been 
and  ftill  is  vicar  of  the  vicarage  of  the  Ho/y  Trinity,  in  the  pariih 
of  the  Holy  Trinity,  in  the  faid  city  of  Coventry,  in  the  county  of 
the  faid  city. 

And  the  jurors  aforefaid,  upon  their  oath  aforefaid,  further  fay, 
that  the  faid  Thomas  Pickin  on,  &c.  was  Mayor  of  the  faid  city 
oi Coventry,  and  a  jufticc  of  the  peace  of  our  Sovereign  Lord  the 
King,  in  and  for  the  faid  city  of  Coventry  and  the  county  of  the  faid 
city,  and  one  of  the  quorum  ;  and  that  Samuel  Vale  on,  &c,  was 
alfo  a  juftice  of  the  peace,  &c.  And  that  on,  &c.  the  faid  Samuel 
yobnjln  was  high  conftable  within  the  faid  city  of  Coventry,  and 
the  faid  John  JVhitwell,  and  Richard  Mullis,  and  each  of  them 
was  an  ovcrfeer  of  the  poor  of  the  faid  parifli  of  the  Holy  Trinity^ 
in  the  faid  city  of  Coventry. 

3  That 
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That  in  and  by  t  private  aA  of  parliament  made  in  the  year  of  1782. 
eurLord  1558,  and  in  the  4th  and  5th  years  of  the  reign  of  the  ^^^^m^ 
Lord  and  Ladv  Philip  and  Mary^  late  King  and  Queen  of  Great  ^^•» 
Britain^  intitied  "  An  zQtJbr  tie  payment  of  titb  in  the  citie  of  pj^*^. 
Coventrye^'*  reciting,  that  forafmuch  as  in  the  city  of  Coventry 
there  had  been, before  the  time  of  the  fchifm,and  the  decliningfrom 
the  catholic  faith  and  true  religion  oiCbriJi,  two  notable  benefices 
and  vicarages,  the  one  called  the  vicarage  of  St.  M/Vifttf^/,  and  the  other 
the  vicarage  of  the  ^rinity^  the  right  and  title  of  the  patronages 
whereof  was  now  moft  lawfully  defccnded  and  vefted  in  the  Queen's 
Majefty ,  the  tithes  profits  and  cafualties  of  the  which  benefices,  before 
the  faid  fchifm,  were  fufficient  and  able  to  find  two  graveand  learned 
incumbents  and  vicars,  although  the  faid  tithes  profits  and  cafu* 
alties  flood  and  depended  only  upon  the  devotion  of  the  citizens 
and  inhabitants  of  the  fame  city :  and  now,  fince  the  faid  diforder- 
cd  fchifmatical  time  in  the  religion  of  Chrift,  the  good  will  and 
devotion  of  the  people  was  fo  much  decayed,  that  the  faid  benefices 
were  not  able  conveniently  to  find  any  incumbent  of  any  honeft 
eftimation  and  learning  ;  infomuch  that  the  greatefi:  pari(h  in  the 
faid  city,  called  Saint  Michael's  in  Coventry,  had  and  did  remain 
four  years  and  a  half  without  any  incumbent  and  vicar,  by  reafon 
the  profits  and  emoluments  of  the  fame  were  fo  fmall,  that  no 
learned  or  apt  prieft  would  be  content  to  accept  or  receive  the 
fame ;  and  fo  was  very  like  dill  to  remain,  if  remedy  were  not 
ordained.  And  becaufe  there  was  no  ordinary  way,  by  the  law  or 
ftatutes  of  this  realm  at  any  time  theretofore  made  or  provided,  to 
enforce  the  minds  and  devotions  of  the  faid  inhabitants,  to  pay 
any  other  kind  of  tithes  and  duties  to  any  of  the  faid  vicars,  than 
they  themfelves  (hould  think  meet,  by  rcafon  thereof,  it  was  very 
like  that  the  patronages  before  remembered,  (hould  remain  and 
be  of  no  value  or  eftimation,  and  that  alfo  the  catholic  and  devout 
people  inhabiting  in  the  faid  city,  (hould  want  and  not  have  the 
facraments  of  the  church  to  theih  adminiftered,  according  as  it 
was  meet  for  chriftian  people  to  have ;  for  reformation  thereof  it 
was  enabled  by  the  authority  of  that  prefcnt  parliament,  that  the 
citizens  and  inhabitants  of  the  faid  city  of  Coventry,  and  fuburbs 
of  the  fame  for  the  time  being,  (hould,  yearly  without  fraud  or 
covin  for  ever,  pay  their  tithes  to  every  of  the  vicars  of  the  faid 
two  pariihes  before  rehearfed,  and  their  fucceflbrs  for  the  time 
being,  after  the  rate  order  and  portion  hereafter  following ;  (that 
is,  to  wit)  of  every  ten  (hillings  rent  by  year,  of  all  and  every 

houfe 
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1782.     houfe  and  houfes,  (hops,  warehoufes,  cellars,  and    (lables,  and 

•'^'v^     every  of  them,  within  the  faid  city  and  liberties  of  the  fame, 

Hann      twelve  pence.     And  every  twenty  (hillings  rent  by,  year,  of  all 

prcKjN      ^"^  every  fuch  houfc  or  houfes,  fhops,  warehoujpfi,  cellars,  and 

ftables,  and  every  of  them,  within   the   faid  city  and  liberties, 

two  (liillings ;    and   fo   above  the   rent  of  twenty  {hillings    by 

year,  afcending  from  ten  (hillings  to  ten  (hillings  according  to  the 

rate  and  portion  aforefaid, 

Ifem,  That  where  any  leafc  was  or  (hould  be  made  of  any  dwcU 
ling  houfe  or  houfes,  (hops,  warehoufes,  cellars,  and  ftables  or 
any  of  them  by  fraud  or  covin,  referving  lefs  rent  than  had  been 
accuftomed  to  be  or  was  then  paid,  or  that  any  fuch  leafe  was  or 
fhould  be  made  without  any  rent  referved  upon  the  fame,  by  reafon 
of  any  fine  or  income  paid  beforehand,  or  by  any  other  fraud  or 
covin,  that  then  in  every  fuch  cafe,  the  tenant  or  farmer,  tenants 
or  farmers  thereof,  (hould  pay  for  his  or  their  tithes  of  the  fame 
after  the  rate  aforefaid,  according  to  the  quantity  of  fuch  rent  or 
rents  as  the  fame  houfe  or  houfes,  (hops,  warehoufes,  cellars,  (lables, 
or  any  of  them  were  lafl:  let  for,  without  fraud  or  covin,  be- 
fore the  making  of  fuch  leafe.  lum,  that  every  owner  or  owners 
inheritor  or  inheritors,  of  any  dwelling  houfe  pr  houfes,  (hops, 
warehdufes,  cellars,  or  (lables,  or  any  of  them  within  the  faid 
city  and  liberties,  inhabiting  or  occupying  the  fame  himfelf  or 
themfelves,  (hould  pay  after  fuch  rate  of  tithe  as  was  abovefaid, 
after  the  quantity  of  fuch  yearly  rent  as  the  faid  houfes  (hould  be 
rated  at  by  fuch  perfons  as  the  Lord  Chancellor  (hould  appoint  by 
commiflion  for  the  fame,  [fem,  If  any  perfon  and  perfons  had 
taken  or  hereafter  (hould  take  any  meafe  or  maniion  place  by  leafe, 
and  the  taker  or  takers  thereof  had,  or  their  executors  or  adigos 
did  or  (liould  inhabit  in  part  thereof,  and  had  within  eight 
years  laft  paft  before  that  order,  or  thereafter  would  or  (hould, 
let  out  the  re(idue  of  the  fame,  that  then  in  fuch  cafe,  the  prin- 
cipal farmer  or  farmers,  or  firft  taker  or  takers  thereof,  his  or  their 
executors  or  afligns,  (hould  pay  his  or  their  tithes  after  the  rate 
aforefaid,  according  to  his  or  their  quantity  therein,  and  that  his 
or  their  executors  or  ailigns  (hould  pay  his  or  their  tithes  after 
the  rate  abovefaid,  according  to  the  quantity  of  his  or  their  rent 
by  year;  and  that  if  any  perfon  or  perfons  had  or  (hould  take 
divers  manfion  houfes,  (liops,  warehoufes,  cellars  or  (lables^  in 
one  leafe,  and  did  let  or  (hould  let  out  one  or  more  of  the  (aid 
houfes,  and  did  keep  or  (hould  keep  one  or  more  in  his  own  hands, 

and 
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and  did  inhabit  the  fame,  that  then  the  iaid  t^ker  or  takers  or  1782. 
his  or  their  executors  or  affigns  Ihould  pay  hie  or  j^heir :  l^hes  ^-o^*^ 
after  the  rate  abovcfaid,  according  to  the  quantity  of  the  yearly  ^^"^ 
rent  of  fuch  manfion  houfe  or  houfes  referved  in  his  or  their  haods,  Yxl^m. 
and  that  his  aflignee  or  aflignees  of  the  refidue  of  the  faid  maoiion 
hoofe  or  hoafes  (hould  pay  his  or  their  tithes  according  to  the 
quantity  of  their  yearly  rent.  Item^  if  fuch  farmer  or  farmers, 
or  his  or  their  aiffigns,  of  any  manfion  houfe  or  houfes,  warehoufes, 
ihops,  cellars  or  flables,  had  at  any  time  within  eight  years  lad 
pad,  or  fhould  hereafter,  let  overall  the  faid  manfion  houfe  or 
houfes  contained  in  his  or  their  leafe,  to  one  perfon,  or  to  divers 
perfons,  that  then  the  inhabitants^  leiTces  or  occupiers  of  them 
^nd  every  of  them,  fhould  pay  their  tithes  after  the  rate  of  fuch 
reots,  as  the  faid  inhabitants,  leflees  or  occupiers,  and  their  afligns 
or  aflignecs,  had  been  or  fhould  be  charged  withal ,  without  fraud 
or  covin,  Item^  If  any  dwelling  houfe  within  eight  years  lad 
pad,  or  thereafter,  diould  be  converted  into  a  warehoufe,  dore- 
houfe,  kilnhoufe  or  malthoufe,  or  fuch  like;  or  if  a  warehoufe, 
dorehoufe,  kilnhoufe  or  malthoufe,  or  fuch  like,  within  the  faid 
eight  years,  was,  or  thereafter  ihould  be,  converted  into  a 
dwelling  houfe,  that  then  the  occupier  or  occupiers  thereof  ihould 
pay  tithes  for  the  fame  after  the  rate  above  declared  of  the  rents  of 
maniion  houfes.  Ttem^  That  where  any  perfon  ihould  demife  any 
dyehoufe,  brewhoufe,  kilnhoufe  or  malthoufe,  with  implements 
convenient  and  neceifary  for  dying,  brewing  or  making  or  keep- 
ing of  malt,  rcfcrving  a  rent  upon  the  fame,  as  jyveli  in  refpcdl  of 
fuch  implements,  as  in  refpeft  of  fuch  dyehoufe,  brewhoufe,  kiln- 
houfe or  malthoufe,  that  then  the  tenants  ihould  pay  their  tithes, 
dfter  fuch  fort  as  was  abovefaid,  the  third  penny  abated.  Item^ 
That  when  any  manfion-houfe  with  a  ihop,  dable,  warehoufe, 
timt>er*yard,  trinter-yard  or  garden,  or  orchard,  belonging  to  the 
fame,  or  as  parcel  to  the  fame,  was  or  ihould  be  occupied  together, 
that  if  the  fame  be  hereafter  fevered  or  divided,  or  at  any  time 
within  eight  years  lad  pad,  had  been  fevered  or  divided,  that  then 
the  farmer  or  farmers,  occupiers  or  occupier  thereof,  ihould  pay 
foch  tithes  as  was  abovefaid  for  fuch  ihop,  dable,  warehoufe,  tim- 
ber-yard, trinter-yard  or  garden  aforefaid,  fo  fevered  or  divided 
after  the  rate  of  their  feveral  rents  thereupon  reierved,  Item^  That 
the  faid  citizens  and  inhabitants  ihould  pay  their  tithes  quarterly 
(that  is  to  fay)  at  the  fead  of  Eajier^  the  nativity  of  Saint  John 
the  Baptiit,  the  fead  oi  Szint  Michaei  the  Archangel^  aod  the 

D  d  nativity 
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nativity  of  our  Lord  God»  by  even  portions.     Item,  That  every 
houfeholder,  ps^ying  ten  ihillings  rent  or  above,  ihould  forhimfelf 
or  herfelf  be  discharged  of  their  four  offering  days ;  but  his  wife^ 
children,  fervant,  or  other  of  their  family,  taking  their  rights  of 
the  church  at  Eajier^   fhall  pay  two- pence  for  their  four  ofi^riog 
days  yearly.     Provided  always,  and  it  was  enaded  by  the  authori- 
ty aforefaid,  that  if  anyhoufeor  houfes,  which  had  been  orhere«- 
after  (hould  be  let  for  ten  (hillings  rent  by  year,  or  oiore,  been  or 
had  at  atiy  time  within  eight  years  lad  pa(l,  or  hereafter   fhould 
be,  dividedand  leafed  into  fmall  parcels  or  members,  yielding  lefs 
yearly  rent   than    ten   (hillings    by  year,  that  then  the  owner  or 
'owners,  if  he  or  they  dwell  in  any  part  of  fuch  houfe,  orelfe  the 
principal  le(rce  or  leffees,  if  the  owner  or  owners  do  not  dwell  ia 
fome  part  of  the  fame,  (hould  from  thenceforth  pay  for  his  or  their 
tithes  after  fuch  rate  of  rent  as  the  fame  houfe  had  been  accudomed 
to  be  let  for,  before  fuch  divifion  or  dividing  into  parts  and  mem« 
bers ;  and  the  under-farmer  and  farmers,  leflee  and  le(rees,  to  be 
difcharged  of  all  tithes  for  fuch  fmall  parcels,  parts,  or  members, 
rented    at  lefs   yearly   rent   than    ten  (hillings  by  year,  without 
fraud  or  covin,  paying  two- pence  a.  .year,   yearly  for  their  four 
offering  days.     Provided  always,  and  it  was  enaded   by   the  au- 
thority  aforefaid,  that  for  fuch  gardens  as  pertain  not    to  any 
manfion  houfe,  and  which  any  perfon  or   perfons   did  hold  or 
(hould  hold  in  his  or  their  hands  for  pleafure,  or  to  his  own  ufe, 
that  there  the  perfon  fo  holding  the  fame,  (hould  not  by  virtue  of 
this  adl  pay  any  tithe  for  the  fame  :  but  if  any  perfon  or  perfons, 
which  did  hold  or  (hould  hold  any  fuch  garden  containing  hajf  an 
acre  or  more,  did  or  (hould  make  any  yearly  profit  thereof  by  way 
of  fale,  that  then  he  or  they  (hould  pay  tithes  for  the  fame,  after 
fuch  rate  of  his  rent  as  was  therein  firft  above  fpecified.     Provid- 
ed alfo,  that  if  any  fuch  gardens,  then  being  of  the  quantity  of  half 

.an  acre. or  more,  be  thereafter  by  fraud  or  covin  divided  into  any 
lefs  quantity  or  quantities,  then  to  pay  tithes  according  to  the  fate 
abovefaid.  And  it  was  further  enaded  by  the  authority  aforefaid j^ 
that  if  any  variance,  controverfy,  or  (Irife,  did  or  (hould  there- 
after-rife in  the  faid  city  for  non-payment  of  any  tithes,  or  if  any 

•*  variance  or  doubt  arife  upon  the  true  knowledge  or  divifion  of  znj 
rent  or  tithes,  within  the  liberties  of  the  faid  city,  or  of  any  ex- 
tent or  aflc(rment  thereof,  fo  that  by  any  colour  or  mean,  any 
houfe  or  houfcs,  or  other  things  before  mentioned  within  the 
faid  city,,  djpuld  efcape  without  eating  or  sSkSmentp  or  otherwKp 
i  be 
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ht  difcharged,*or  if  any  doubt  arifc  upon  anyofhbr  thing  contain-     1782. 
cd  within  this  bill  or  aft,  that  then,  upon  comprint. Riacjc  by,  the      ^^^v^^ 
party  grieved  to  the  mayor  of  the  city  6f  Coventry  for  the  time      lU^n 
being,  the  faid  mayor,  by  the  advice  of  the  council  of  the  faid  city,     ^'^'Jl'^^ 
fliould  call  the  faid  parties  before  hiai»  and  make  a  6nal  end  in 
the  faoic,  with  cods  to  be  awarded  at  the  difcretion  of  the  faid 
mayor  and  his   aflidants,  according  to  the  intent  and  purpofe  of 
thatprefent  aft;  and,  if  the  faid  mayor  made  not  an  end*  thereof 
within  one  month  next  after  complaint  to  him  made,  or  if  any 
of  the  faid  parties  found  themfelves  grieved,  that  then  the  Lord 
Chancellor  of  England  for  the  time  being,  upon    coniplaint   to 
him  made,  calling  unto  him  the  two  Cliicf  Jufticcs  fqr  the  time 
being,  (hould  make  final  order  in  the  fame  caufe  or  caufcs,  as  to 
him  and  them  (hould  feem  meet,  and  Hiould  award  fuch  cods  as 
to  him  and  them  H^ould  be  thought  convenient.     Provided  always, 
that  if  any  perfon  or  perfons  take  any  tenement  for  a  I'^fs  rent  than 
it  had  been  accuftomed  to  be  let  for,  by  reafon  of  any  great  ruin, 
decay,  burning,  or  fuch  like  occaGons  or  misfortunes,  that  then 
fuch  perfon    or   perfons,  his  executors  and    afligns,    (hould  pay 
tithes  only  after  the  rate  of  the  rent  referved  in  his  or  their  leafe, 
and  none  otherwife,  as  long  as  the  fame  leafe  fhould  endure. 

That  in  and  by  a  certain  aft  of  parliament,  pafTed  in  the  19th. 
year  of  the  reign  of  our  Sovereign  lord  the  now  King,  intifted 
**  An  aft  for  the  better  providing  of  a  maintenance  for  the  vicar 
of  the  parifti  of  the  Holy  Trinity  in  the  city  of  Coventry^'*  reoiting. 
That  whereas  in  the  city  of  Coxentry^  there  were  two  parifhcs 
and  pari(h  churches,  one  whereof  was  the  pari(h  and:  vicarage  of 
Saint  Michael,  and  the  other  the  parifli  and  vicarage  of  the  Trini* 
ty  i  and  whereas  the  king's  majedy  in  right  of  .th^  prown  of 
thefe  realms  was  patron  of  the  faid  vicarage  of  the  Trinity^ 
and  the  tithes  and  other  vicarial  promts  and  benefits  did  frin-- 
cipally  arije  from  rates  or  afleflments  made  by  virtue  of  an  aft, 
paflcd  iu  the  fourth  and  fifth  year  of  the  reign  of  King  Philip 
and  Queen  Mary,  intitled.  An  aft  Jor  the  payn^ent  oj^  tithes  in 
xh^  Q\\^  oi  Coventry ;  and  whereas  in  procels  of  time,  the  rates, 
and  afTeiTments  made  under  or  by  virtue  of  the  faid  aft,  had 
been  much  diminiHied  from  their  true  value,  and  dififerences 
and  fuits  had  arifen  and  taken  place  between  the  vicar  and  the 
inhabitants,  relative  to  the  faid  rates  and' aire0mepts  :  wherefore, 
in  order  to  put  an  end  to  fuch  controverfiesj  dnd  that  an  income 
might  be  provided  in  future,  fufficient  for  the  maintenance  of  tho 
vicgr  of  the  faid  pari(h  of  the  l^rinity,  to  be  in  lieu  of  all  tithes  aod 

D  d  2  other 
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1782.  other  ecclcfiaftical  dues  within  tbofe  parts  of  the  faid  parifli,  which 
^^^r^  lay  within  the  faid  city  of  Coventry^  and  fuburbs  thereof^  except 
Kann  fuch  endowments,  beqiiefts  and  ftipends,  as  had  been  theretofore,  or 
^^k/«'  fhould  be  thereafter  beftowed  upon  the  vicar  of  the  faid  pariih,  and 
alfo  except  furplice  fees,  it  was  cnaded  i  that  the  faid  aft,  pailed 
in  the  fourth  and  fifth  yelir  of  the  reign  of  King  Philip  ^nA  Queen 
Mary^  intitkd  An  adt  for  the  payment  of  tithes  in  the  city  of  Co-- 
ventry^  (hould  fo  far  as  the  fame  related  to  the  parifl)  and  vicarage 
of  the  Trinity  in  the  city  of  Coventry  and  the  fuburbs  thereof  be, 
and  the  fame  was  thereby  declared  to  be,  repealed.  And  by  the 
faid  lafl:  mentioned  adt  of  parliament  it  was  further  enadied,  that, 
within  thirty  days  after  the  pafling  of  that  ad,  and  in  E^^er  week 
in  every  year  afterwards,  one  rate  or  aflelTment  (hould  be  made, 
laid  and  afleffed  by  aflefTors,  to  be  named  and  appointed  as  therein 
after  was  mentioned,  to  be  in  lieu  of  tithes,  and  all  rates,  aflclT- 
ments,  or  other  eccleiiaftical  dues  and  payments,  claimed  by  the 
vicar  of  the  faid  pari(h  or  vicarage,  under  or  by  virtue  of  the  faid 
a£t  pafled  in  the  fourth  and  fifth  year  of  the  reign  of  King  Philip 
and  Queen  Mary  (Eafier  offerings  and  furplice  fees  excepted)  up- 
on all  and  every  perfon  and  perfons,  who  did  or  (hould  inhabit, 
hold  or  occupy  any  houfe,  garden  ground,  or  orchard  for  fale, 
(hop,  warehoufe,  dyehoufe,  malthoufe,  brewhoufe,  kilnhoufe, 
or  workhoufe,  yard,  barn,  (lable,  (hed,  cellar,  vault,  or  other 
tenement,  by  whatfoever  name  or  defcription  the  fame  might  be 
known,  of  the  yearly  value  of  twenty  (hillings  or  upwards,  within 
thofe  parts  of  the  faid  pari/h  of  the  T'rinity,  which  lay  within  the 
faid  city  of  Coventry  and  fuburbs  thereof:  which  rate  or  afleff- 
ment  (hould  be  colleded  quarterly,  and  made  and  laid  to  raife  one 
fhilling  in  the  pound /^r  annum,  and  no  more,  upon  all  and  every 
fuch  premifes  refpeiftively,  according  to  the  yearly  value  thereof. 
Provided,  that  no  fuch  rate  or  afTeffment  (hould  be  laid  upon  any 
dwelling  houfe  only,  the  annual  rent  or  value  whereof  (hould  be 
under  fix  pounds. 

That  the  faid  tithes,  fo  fettled  by  the  faid  ad  of  parliament  of 

^he  fourth  and  fifth  of  King  Philip  and  Queen  Mary,  to  be  paid 

to  the  vicar  of  the  parilh   of  the    Trinity    in   the   faid   city 

of  Coventry  as  beforementioned,  were  never  rated  to  the  poors 

rate  for  the  faid  pari(h. 

That  by  a  rate  or  aficfifment  for  the  necefifary  relief  of  the  poor 
of  the  faid  pari(h  of  the  Holy  Trinity,  on  the  third  day  of  Nbvem^ 
her,  in  the  year  of  our  Lord  one  thoufand  feven  hundred  and  eighty^ 
the  faid  Jofiph  Rann,  clerk,  as  vicar  of  the  faid  pariib^  was  rated 

for 
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for  bis  tithes  in  the  faid  parifli,  due  and  payable  by  virtue  of  the  I782« 
laid  z6t,  at  the  fuoi  of  7A  loj. ;  and  that  fuch  rate  or  afTeflment  ^i^-vw 
was  afterwards  at  the  next  general  quarter  feflions  ofthepeace,  Rank 
held  in  and  for  the  faid  cjty  of  Coventry,  on  the  eight  day  of  Ja^  p^"^'^ 
nuary  in  the  year  of  our  Lord  one  thoufand  feven  hundred  and 
eighty-  one,  upon  the  appeal  of  him  the  faid  Jo/epi  Rann  there* 
from,  duly  confirmed. 

That  the  faid  TAomas  Pickin  and  Samuel  Vale,  Co  being  fuch 
juflices  of  the  peace,  and  of  the  quorum  as  aforefaid,  on,  &c.  duly 
fummoned  the  faid  Jofepb  Rann  to  appear  before  them,  &c. 

That  the  faid  Jofepb  Rann  did  not  appear  according  to  the  exi- 
genoe  of  the  faid  fummons  5  and  that  thereupon  the  faid  Thomas 
Pkkin  and  Samuel  Vale,  fo  being  fuch  juflices  of  the  peace,  and 
of  the  quorum  as  aforefaid,  on,  &;c,  duly  iflued  their  warrant,  &c. 
dire^ed  to  the  churchwardens  and  overieers  of  the  faid  parifh  to 
make  diilrefs  of  the  goods  and  chattels  of  the  faid  Jofepb  Rann, 

ice. 

That  Jobn  Wbitwell  and  Ricbard  Mullis,  as  overfeers  as  afore- 
(aid,  and  the  faid  Samuel  Jobnfon,  as  conftable  ^nd  their  afliftant,  by 
virtue  of,  and  in  obedience  to,  and  executing  that  warrant,  on,  &c. 
fdzed.  and  took  the  goods  and  chattels  of  the  faid  Jofepb  Rann, 
8cc*  But,  whether  upon  the  whole  matter  aforefaid,  the  faid 
T^btmias  Pickin,  &c.  are  guilty  of  the  trefpafs,  &c.  or  not,  the 
jurors,  &c.  pray  the  advice  and  confideration  of  the  court  here, 
and  if  upon  the  whole  of  the  matter  above,  &c.  it  (hall  feem  to 
the  court  here,  that  the  faid  Tbomas  Pickirf,  &c,  are  guilty,  &c« 
then  the  faid  jurors  upon  their  faid  oath  fay,  that  the  (aid  Tbomas 
Pickin,  &c,  are  guilty  of  the  trefpafs,  &;c.  and  they  aflefs  the 
damage  of  the  faid  Jofepb  Rann,  &c.  over  and  above  his  Cofls  and 
charges,  by  him  laid  out  about  his  fuit  in  this  behalf,  to  one 
ibilling,  and  for  thofe  coils  and  charges  to  forty  (hillings  ;  but  if 
upon  the  faid  whole  matter  above,  &c.  it  (hall  feem  to  the  court 
here,  that  the  faid  Tbomas  Pickin,  &c.  are  not  guilty  of  the  tref- 
pafs, &c.  then  the  faid  jurors  upon  their  faid  oath  fay,  that  the 
iaid  Tbomas  Pickin^  6cc.  are  not  guilty  of  the  trefpai^  within  com- 
plained of:  Therefore,  &c. 

Balguy  for  the  pUintiflTinfifted,  that,  a  cafe  having  come  a  few 
years  fince  from  another  pari(h  in  the  fame  city,  which  appeared 
to  him  to  be  exadly  the  fame  as  the  prefent,  it  was  incumbent 
on  the  other  fide  to  di(lingui(h  them*:  that  the  principle  of  that 

determination^ 
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1782.     determination,  [a]  the  Ktng  v.  71?^/,  was  ;  that  the  fund  which 
^""^^"^     was  originally  e(labli(hed  for  the  maintenance  of  the  incumbents 
Rann      of  tbcfe  livings,  not  having  been  at  firft  fubjedted    to   parochial 
P^cRfw      taxation,  that  which  has  now  been  fubftituted,  ought  not,  with- 
out an  exprcfs  agreement,  to  be  received  in  any  other  way,  or  fub* 
jedt  to  any  other  burthens. 

Day  re/I  for  the  defendant  inlifted,  that,  whatever  elfc  might 
have  been  faid  by  the  court.  Lord  Mansfield  had  then  faid,  tnat 
the  words  in  the  claufe  of  the  a£t  refpedling  the  other  parifh,  which 
gave  an  option  to  the  pari(h  officers  to  raife  280/.  annually,  and 
pay  it,  clear  of  all  parochial^  &c.  taxes  and  charges,  to  the  vicar 
in  full  fatisfadtion  of  all  his  claims,  was  decifive;  as  it  was  cleac; 
from  thence,  that  it  mud  have  been  the  intent  both  of  the  parties 
and  the  legifiature,  that  he  (hould  have  at  lead  that  fum,  free  from 
every  poilible  deduction  :  that  this  was  the  ground  of  the  determi* 
nation  in  that  cafe ;  but  that  the  prefent  did  not  afford  any  fach 
argument,  as  this  adt  did  not  contain  any  fuch  provifion. 
•  Taking  the  cafe  therefore  independent  of  any  contraft  betweea 
the  parties  fandioned  by  the  legiflature,  and  as  it  muft  iland  under 
the  general  law,  he  infixed,  that  there  could  be  no  doubt  but  that 
tithes  were  a  proper  fubjedl  of  the  poors  rate ;  and  that  they  were 
exprefsly  declared  to  be  fo  by  ftat.  [^]  43  Eliz.  :  that,  as  to  the  fup- 
pofed  principle  of  the  decifion  of  the  King  v.  I'omSf  it  muft  have 
been  a  midake;  as  the  new  datute  enadls,  that  the  aiTefiments 
thereby  diredled  fliall  be  in  lieu  and  full  difcharge  of  all  Rafter  offers 
ings^  tithes  and  other  ecclefiaftieal  demands  njohatfoever  :  and  confe- 
quently  that  tithes  mud  formerly  have  been  part  of  the  mainte- 
nance of  vicars  in  the  paridies  of  Coventry :  that,  (hould  it  be  con^ 
tended  that  this  was  now  not  fo  much  a  payment  in  lieu  of  tithei^ 
as  in  the  nature  of  rent,  he  infided  that  there  was  no  idea  of  rene 
throughout  the  a£t :  that  tithes,  whether  by  prefcription,  cuftoca 
or  a£t  of  parliament,  are  equally  rateable  to  the  poor  :  that,  if  they 
are  tithes,  it  is  not  the  manner  in  which  they  are  made  payable, 
that  can  make  any  difference :  and  that,  in  the  cafe  of  [c]L0wndes  v. 
Home  and  Others,  it  was  fettled,  that  the  nature  and  qualities  of 
this  property  are  in  no  degree  affeded.by  the  mode  in  which  it  is 
received,  and  that  a   fum  of  money,   paid  by  the  owners  of  land 


[a]  £.200.3.   1780,     Dongl.  386. 

E^J  c.  2,  f.  I. 
c]  H.  19  G.  3,  1779.     2  Blackft,  Rep.  1252. 
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under  an  inclofing  adt  in  lieu  of  tithes^  is  liable  to  the  poors  rate^ 
^nd  is  not  a  rent. 

That  whether  tithes  are  payable  in  kind,  or,  as  thcfe  are,  by  way  ^^nk 
of  modus,  it  is  the  fame  thing  :  that  it  has  been  decided  in  the  cafe  p^Jilin. 
of  [a]  the  King  v.  the  Inhabitants  of  Lambetb ;  that,  in  the  cafe  of 
a  modus  or  compofition,  the  parfon  is  chargeable  as  occupier,  and 
that  the  receipt  of  a  fum  of  money  in  lieu  of  tithe,  is  in  law  a  re* 
ceipt  of  the  tithe:  that  it  has  been  adjudged  in  [^]  Dr.  Graunt's 
cafe,  that  by  cujlom  tithes  are  payable  for  houfes  :  that  of  courfc 
there  could  here,  under  the  a£l  of  parliamenty  be  no  difficulty  up- 
on that  fubjedl :  and  that  in  the  cafe  of  \c\  the  King  v.  Skingle 
tithes  are  adjudged  to  be  a  tenement,  and  as  fuch  rateable. 

Balguy  in  reply  contended,  that  the  diftindtion  between  this 
cafe  and  that  of  TComs  was  only,  that  in  the  prefent  there  is  no 
fum  exprefsly  ftipulated  between  the  parties,  and  from  which  a 
conftrudive  exemption,  from  what  might  in  general  be  a  ftri(f^  le- 
gal claim,  could  arife  on  behalf  of  the  vicar ;  but  that  here  he  was 
clearly  exempt  by  the  plain  conftrudlion  and  nature  of  this  contradt, 
which  annihilated  every  pofTible  claim,  that  either  might  have  had 
upon  the  other,  fuch  only  excepted  as  appeared  in  exprefs  terms  up- 
on the  face  of  the  treaty  :  that  the  court  had  certainly  faid  in  T^oms's 
cafe,  that  this  was  not  fo  much  a  payment  in  lieu  of  tithe  as  in  the 
nature  of  rent :  and  that  to  call  it  tithe  was,  upon  the  letter  of  the 
adt,  to  aflume  the  whole  of  the  argument. 

Bullery  J.     What  fay  you  to  the  preamble  of  the  aft  ?  [^] 

The  court  took  time  to  confider  ^  and  the  next  day  Balguy  (and 
'Roui  who  had  attended  the  Committee  of  the  Houfe  of  Commons 
upon  this  bill)  ftated  to  the  court ;  that  in  the  progrefs  of  the  adt, 
the  parties  came  to  an  agreement,  that  the  plaintiff  (hould  have 
one  (billing  in  the  pound  ^  but,  as  it  did  not  appear  there  was  any 
agreement  that  the  produce  of  this  aflcfTment  (hould  be  reftridled 
to  any  certain  fum,  as  in  the  other  cafe,  and  as  there  was  nothing 
fuggefted  on  either  fide  as  to  exemption  from  the  poor  rate,  the 
court  paid  little  attention  to  this  fadt. 

And  now  Lord  Mansfield  delivered  the  judgment  of  the  court.      ^J'J'g^ 

This  adl  does  not  enable  the  parifli  to  pay  the  vicar  a  grofs  fum, 
clear  of  all  dedudlions,  whenever  the  tithes,  fettled  by  the  adt,  ex- 
ceed a  given  amount ;  as  was  the  cafe  in  the  King  v.  Toms.     There 


n  Tr.  8  G.  I.   I  Str.  525. 
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1 782.     is  therefore  a  diftindlion  between  ihe  two  a6ls :  hett  there  h  no  «c- 
'^-^v^^     cmption  from  parochial  burthens,  how  fmall  foctrrf  the  foto. 
Jft  A  N  ifi  Poftea  to  defendant. 

^ver/i/s 

Rex  ^*  Inhabitants  of  Henfingham. 

juTi'^'^d    T*^  ^  ^  Juftices   by  an  order  remove  Bridget  Gii/on  and  her 
une  IS   .       j^      child  from  the  townfhip  of  JVbitebaven   in  the  parifli  of 
A  fcrvicecn-  Saint  Eees  in  the  county  of  Cumberland  to  the  town(hip  of  tJen^ 
inafecond    Ji^gbcm  in  the  fame  parifh  and  county.     The  feflions   on   aj>peal 
year,  while     coiifirm  thc  ordcr,   and  ftate  the  following  cafe: 
io  acqdrc'?       ^^^^  ^^^  pauper,  Bridget  Gib/on,  widow,   on  the  6th  January 
fetticment,      ^^77 ^ 9  married  Andrew  Gamble  at  JVbitebaven^  who  fhortly  after- 
though  with^  wards  went  on  a  voyage  to  fea;  and  at  Martinmas  following  (he 
contrri[,"and  ^^^  brought-to-bed  of  a  daughter  by  her  faid  hufband. 
referabieoniy      On  the  24th  oi  February  then  next,    the  pzupcr  Bridget^   her 
^oiu^^a"^'^     faid  hufband  and  child  being   living,    was  hired  by  Mrs.  Benn^ 
tered  into       wifc  of  Antbony  Benn,    Efquire,    of  Henjlngbam,   to  nurfe  her 
when  not  in    child  for  two  fhiUings  and   fix-pence  ^^r  week  wages,  fo  long  as 

^KVt-  ^^^  ^^'^^^  ^^o"^^  remain  at  thc  brcaft  :  that  flie  nurfed  Mrs. 
dement, will,  Benns  child  and  continued  in  her  feryiceat  Hmfmgbam  on  faid 
ifcompieat-  contradl  and  wages  till  Wbitfuntide  1774,  during  which  time  her 
tiement,Ven  child   by  the  faid  Andrew  Gamble  died. 

thoufh  fuch  That  at  Wbitfuntide  1774,  the  faid  Andrew  Gamble  being  then 
uXnown'^t'o  ^'^^  Hving  and  being  at  Liverpool^  Mrs.  Benn  went  to  thc  pau- 
both  parties  pcr,  and  faid,  **  Bridget,  Til  give  you  four  guineas  a-year,  which 
at  the  time  is  mofc  wagcs  than  J  ever  before  gave  a  nurfery-maid  :"  and 
fcrvicc°or  ^^^  pauper  agreed  thereto,  and  continued  in  confequencc  of  this 
newcontradi  contradl  with  Mrs.  Benn  till  Wbitfuntide  17751  but  about  nine 
"mo  ^'^^^^^^'^  weeks  before  the  expiration  of  that  year,  by  rcafon  of  fickncfs  in 
Jnthefirfiin.  fomc  of  Mrs.  Benns  family  at  Henf^gbam,  Mrs.  -B^««'s  family  aUd 
iiance  it  is  alfo  the  paupcr  removed  to  fi  bitebaven,  and  flayed  there  till  within 
ftTwi^wo-  ^^"  ^^y^  ^^  ^^^  expiration  of  the  term ;  and  then  the  family  and 
man's  fettle-  the  pauper  returned  to  Hen^ngbam,  and  thc  pauper  there  continued 
ment  .before    ^jj}  Wbitfuntide  1 77  c:  and  the  pauper  without  any  other  contractor 

marriage  i  /••  //•/  ^*i  / 

and,  if  it      convcrfation   whatfoever  continued   another  year  at  Mrs.  Bennsi 
were  not,  to    (to  wit)  till  Wbitfuntide  1776:  but  the  paupcr  fays,  flic  confidcred 
I'hTherhuf.  ^^^^^^^  ^^  liberty  at  any  time,  if  her  hufband  fhould  return. 
band  was  In  Auguft  1 77 5  the  paupcr  received  a  letter  from  an  inn-keeper 

born  in  York-  at  Liverpool  inioxm'xng  her  of  her  hufband's  death  on  thc  mid- 

Ihire,  IS  in-  ■*  ^ 

formation  ofa^  nature  too  loofc  and  general,  to  make  an  inquiry  after  him  there  neceflSuy. 

%  die 
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cjlc  fJalTagfe  frcoV  Guinea,  \vhich  letter  is  burnt ;  and  on  receipt  of  1782. 
(aid  Utter,  ;her  mafler,  at  her  requeft,  wrote  to  his  friend  at  L/-  *^nr^ 
vttpwl  1  letter  and  d'iredlion  in  thefe  words  :  Rbx 

■  Dear  Sir,  .  inhrbiuntsof 

At  the  requed  oi  Bridget  Campbell^  a  fervant  in  my  houfe,  I  hensikc 
take  the  liberty  of  writing  to  you  concerning  fome  wages  due  to  her  "am, 
late  hufband,  Andrew  Campbell^  a  feaman,  who  belonged  to  the 
{hip,  Violet,  in  ihc  African  trade;  which  (hip  arrived  zi Liverpool 
fan  the  firil  inftant,  and  brought  an  account,  that  Campbell  died  on 
the  tenth  of  ^^/Vlaft:  his  wages  were  thirty  (hillings  a  month, 
bat  his  wife  does  opt  know  how  many  months  are  due,  or  whe^ 
tlierhe  had  taken  tip  any  part  of  them  or  not. 

If]roucan  make  it  convenient  to  inquire  into  this  matter  I 
^all  be  much  obliged  to  you  for  your  ailiftance,  and  will  take 
care  to  have  the  neceiTary  requiiites  performed,  for  enabling  you 
to  receive  the  money, 

I  am,  6cc« 

ANTONIO  BENN. 
Henfingham, 
-   yth  September  1775. 

To  Mr.  Allan  Pear/on,  Merchant, 

Liverpool. 

And  (be  received  her  buiband's  wages  in  purfuance  of  the  faid 
letter;  but  his  death,  or  the  time  it  happened,  does  not  otherwife 
appear. 

On  the  2d  of  December  1777  *^^  pauper  was  married  to  her 
Jate  hufband,  William  Gib/on,  who  in  his  life*time  told  the  pauper, 
he  was  born  in  Torkjhirei  but,  where  his  fettleoient  was,  he  knew 
iibt :  that  the  pauper  had  by  the  faid  William  Gib/on,  her  fon 
William  Gib/on,  the  other  pauper,  lawfully  born  at  Whitehaven. 

It  appearing  to   this  court,  that  the  place  of  her  lafl:  hu(band's 
•fettlement  is  not  known,  and  that  the  pauper  hath  gained  a  fettle- 
mentin  Henjngbamhy  a  years  fervice  with  Mr.  Benn,  fubfequent  ^^^r'^ri^ 
4d  the  death  of  Campbell,  her  firft  hu(band,  the  fcffions  doth  there-    '"^'''^  ''*'• 
.fore  confirm  the  orcier,  fubje£i:  to.  the  opinion  of  the  honourable 
court  of  King's  Bench. 

Wallace  (hewed  caufe  in  fupport  of  thefe  orders;  and  infiftcd, 
that  a  new  fervice  having  commenced  at  Whitfuntide  1 775,  a  period 
at  which  the  pauper  was  in  a  capacity  to  acquire  a  fettlcment  by 

E  c  hiring 
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» 

1782.     hiring  and  fcrvice,  her  firft  hu(band  and  child  being   then  dead, 

*-^*'^     flic  had,  by  con^pleating  that  fervicc  at  Henfingbam^  acquired  a  fet- 

R«>^        tlemcnt  there:  that,  upon  proof  of  this  fettlement  gained  by  her 

inhrwtantsof  ^"  ^^^  ^^"  ^Jg^^  1^  bccame  incumbent  upon  that  parifh  to  fliew 
Hensing.  fome  derivative  or  fubfequent  fettlement :  that,  till  fuch  proof 
was  made,  the  fettlement  that  appeared  muft  be  taken  to  be  her 
legal  fettlement;  and  confequently,  that  ihe  had  properly  been 
adjudged  an  inhabitant  oi  Henjingbam.  .      '  '     ^ /» 

Wilfon^  J.,  in  fupport  of  the  rule  to  qua(h  thefe  orders,  ftited 
this  to  be  a  new  cafe  :  that  the  queftion  v^as*,  whether  the  pa«« 
per's  continuance  throughout  a  compleat  new  year  without  any 
new  agreement,  at  a  time  when  (he  was  capable^  though  (he  did 
not  then  know  it,  of  miaiking  fuch  contract  as  would  in  point  of 
law  give  a  fettlement,  in  a  fervice,  the  original  contrad);  refpediag 
which  had  been  made  while  (he  was  under  an  incapacity  of  ac- 
quiring a  fettlement  by  fuch  contradt,  could  legally  be  fo  conne<ft- 
ed  with  fuch  former  contradl,  as  by  a  reference  to  it  to  be  con- 
fidered  a  contradt  at  all  ?  And  he  contended,  that,  as  far  as  it 
was  a  contradt,  which  could  be  by  relation  only,  it  rtfcrfed  it- 
felf  to  an  original,  from  whence  it  was  impo0ible  that  a  fetrie- 
ment  could  be  derived :  that,  if  it  mud  nece(rarily  be  taken  as 
a  branch  of  the  contradt  of  1775*  it  could  not  have  any  other 
fruit  than  fuch  as  would  fpring  from  thence  ^  and  that  fubfequent 
events,  not  in  the  contemplation  of  either  of  the  parties  to  this 
conitrudcive  contradt  at  the  time,  and  which  if  then  known,  might 
have  prevented  the  midrefs  from  fuffering  a  continuance  of  the 
fervice,  ought  not  to  e(labii(h  rights  and  produce  confequences;^ 
as  the  fruit  of  fuch  contradt ;  when  no  fuch  rights  or  confequences 
could  po(ribly  exift  in  the  minds  of  either  of  the  parties  at  the 
time  the  contradt  was  entered  into. 

But  the  court  intimating  an  opiniph  that  this  might  very  well  be 
confidered  as  a  new  and  independent  contradt ;  and  that,  in  favoiir 
of  fettlements,  it  would  be  enough,  if  at  the  time  of  making  the 
contradt  the  party  was,  in  point  of  fadt,  whatever  might  be  in  con- 
templation, capable  \a\  of  acquiring  a  fettlement^  *  \ 

Wilfottj  without  infixing  mach  upon  the  poiiit,  reforted  to  his 
fecond  ground  of  objedtion  :  which  was,  tha^/though  the  paupe^, 
while  unmarried,  mi^ht  have  gained  a  fettlement  ^t  Henftngbam^ 


f  "•      -      I  •  »  } 


[/t]  To  this  poir>t  fi-e  tlie  cafe  oF  Rex  *o.  lahaWttots  oi  Sc.  -Qilts*^  ReaifUg,  Tri  iS  G*  j. 

1778,  Anus  p-  54- 

before 
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•  ■ 

before  her  rcttkment  could  be  adjudged  to  be  there,  it  ought  to     1782. 
have  been  proved,    that  doe  diligence  hid  been  ufcd  by  the  parifli      ^^^>r^ 
of  fVbitehaven  to  difcover  the  fettlement  of  her  hufband  :  that  at        Rtx 
teaft,   after  what  the  hu(band   had   related  of  his  birth   in  Torl^^  inhabitantscf 
Jhire^  fome  enquiry  ought  [a]  to  have  been  made  iherc;  and  that    Hensin«- 
othcrwife  there  could  not  corrcdlly  be  an  adjudication,    that  this       "^^• 
was  the  place  of  her  laft  legal  fcttlement. 

Lord  Mansfield.  Nobody  has  found  a  later.  *'  Born  in 
Yorkjhire*  affords  about  as  much  of  certainty  as  **  born  in  Eng/and''. 
It  is  not  a  defcriptton  fufficicntly  precife  to  furniflh  a  clew  for  in- 
veftigation.  If  the  hufband's  fettlement  does  not  appear,  it  is  the 
fame  thing  as  if  he  had  none :  and  then  this  is  the  woman's  fct- 
tlement. It  is  the  party  that  alleges  (he  has  another  fettlement, 
that  muft  fhew  where  it  is.  The  fcflions  have  done  right.  A 
cafe  was  made  to  charge  the  parifh  of  Henfin^bam,  and  they  have 
not  difchargcd  themfelves :  which  if  they  couldj  upon  proof  of 
the  firft  fettlement,  they  ought  to  have  done. 

Willes^  AJhburJl^  and  Buller^  Juftices,  concurring. 

Rule  difcharged  and 
Both  orders  affirmed. 


{«]  Vide  Rex  *v.  Inhabitants  of  Ryton.  H.  ifi  G.  3.  177B,  ante,  p.  39.  Rex  «i;.  Inhabi- 
tants of  Woodsford,  H.  23  G.  3.  1783,  poft,  and  Rex  «v.  Inhabitants  of  Edilore  or  Hcd- 
for.   .M.24G.3.   1783.  poll* 


» • 


Rex  V.  Inhabitants  of  Tarrant  Launccfton.  saturJay, 

June  15/^, 

TWO  Juftices   by  an  order  remove  Tbomas  Hatcher^    Sarab  'The  furren- 
his  wife,   and  their  fpur  children,  from  the  parilh  of  Tar^  tl(f,M 
rant  Launcejion  in  the  county  oi  Dorfet  to  the  parifli  of  MarnhuU  had  been  ma- 
inthe  ftme  county.     The  feffions  on  appeal  adjudged  the  fettle-  "y  years  in 
tricnt  to  be  in  Tarrant  Launcefion,  quaflied  the  order,  and  dated  and  thTtak- 

thc  following  cafe  :  ing  of  a  new 

That  Jobn  Hatcber,    father  of  Tbomas  Hatcber,  the  pauper,  ^"^'J%'^^^  * 
was  born  in  the  parifh  01  MarnhuU  \n   the  faid  county  01  Dorfet  i  within  the 
from  whence  he  was  bound  an  apprentice  to  one  Tbomas  C/encboi  ^^^^^^^^Z^^ 
the  parifli  oi  S tower  Paine  in  the  faid  county,  and  ferved  his  ap-  andwUi'not 
prenticefliip  with   his   faid  raafter   in    the   faid  parifli  of  iS/t^'ze;^  prevent  a  feu 
Pia/fff— That  afterwards  in  the  year  1742,  the  faid  Jobn  Hatcber  5^^""^"^  \^\ 

•  —,        '  ♦  '  •^  in*''  acQuireci 

E  e  2  intermarried  b/Vcidcncc. 
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.1782.      intermarried  with   one   Mary  Ham   of  the  pan£h.  .of  ■  ^^riiiAifi/y 
^-"^r^     daughter  oi  Editb  Ham  of  the  faid  parffh.    .That  the  faid  ^4ifk 
^^^       Ham^   at  the  time  of  the  marriage  of  her  f^i<^  daughter  with  t)ic 
inhl^iztiisoi  ^^^^  J^^^  Hatcher^   was  poficfled  of  a;  certain  ancient ^pttagf^ or 
Tarrant    dwelling-houfe  in   the  faid  pariHi  oi  MarnbullpCzW^d  Mu^j  Phtf 
Launces-    vvith  the  out-houfes,  garden  and  appqrten'ances,  for  a  term  of  99 
years,,  determinable  on  three  lives. -*-That,  immediately  upon  the 
faid  marriage^  the  faid  Editb  Ham  gave  her  daughter  and  the  faid 
yobn  Hatcher  an  abiding  in  the  faid  cottage  j  {hortly  after  which 
the  izxd,Editb  Ham  built  a  tenement  adjoiping  thereto,  and  rpfid- 
cd  partly  in  the  one  and  partly  in  the  other  of  the  faid,  tepe- 
ments,  till  the  time  of  her.  death  in  the  year  i750-r^The  (zidyobu 
Hatcber  and  Mary  his  wife  occupied  the  faid  original  cottage  dur- 
ing the  whole  of  the  faid  time;   but  there  was  no  gift  or  convey- 
ance of  the  fame  made  by  the  faid  Editb  to  the  faid  John  Matcb<r 
-—That  the  faid  Editb  Ham  had  befides  her  faid  daughter,  one  ifon, 
called  JVillidm  Ham. — That  previous  to  her  dc;ath,  (he  faid,  ihe 
meant  to  give  a  houfe  to  each  of  her  faid  children,  and  if  either 
of  them  chofe,   on  her  death,    to  buy  the  other  part,  he  would 
then  have  the  whole.     The   faid  Editb  Ham  died  inteftate,    and 
no  letters  of  adminiftration  of  her  goods  and  chattels  were  taken 
out. — That  upon  the  death  of  the  faid  Editb  Hdm^  Jobn  Hatcher 
and  Mary  his  wife  continued  in  the  occupation  of  the  faid  origi- 
nal cottage ;  and  the  faid  William  Ham  took  poirefiioa  of  the  faid 
new  tenement. — That  in   the  year  1755   ^^  ^^^^  7^^^  Hatcher 
purchafed  the  faid  new  built  tenement  of  his  brother-in-law,  the 
faid  William  Ham^  for  the  fum  of  four  guineas ;  and  on  the  5th  day 
of  February  in  the  fame  year  furrendered  the  old  leafe  of  the  faid 
cottage^  called  Mud's  Plot^  with  the  out-houfes  garden  and  appur- 
tenances to  Mary  Hujfey,  the  lady  of  the  manor ;  who,  in  confidera- 
tion  theieof  and  alfo  in  confideration  of  the  fum  of  thirty  ibillings, 
granted  unto  the  faid  John  Hatcber^  his  executors,  adminiftrators, 
and  afiigns,  all  the  faid  ancient  cottage  or  ^welling*houfe  witjbfthe 
garden  and  appurtenances  thereto  belonging,  called  Mud*s^Joi^  and 
a  fmall  piece  of  ground  taken  out  of  the  wafle  adjoining,  and  for  ter 
years  pad  inclofed  as  a  garden,  for  the  term  of  99  years  determin 
able  on  three  lives,  at  the  yearly  rent  of  2  j.  6d.  per  annum.^-^Th 
by  the  faid  renewed  leafe  it  was  declared,  that  the  faid  execute 
or  adminiflrators  of  the  faid  John  Hatcber  (hould  hold  the.  £ 
prcmifes  after  the  death  of  the  faid  Jobn  Hatcber^  in  truft  for  / 
Mary,  his  wife,   if  (he  furvivcd  him,  during  the  then  rexnair 
2 


Trinity  Term  22  Geo.  3.  211 

ofthcfaid  Icafci  and  after   both  their  deaths  for  the  benefit  of     1782. 
their  fon,  jfobn^  in  cafe  he  (hould  furvive  his  faid  father  and  mo-      v.-'-v^ 
thcr.-— That  the  faid  John  Hatcher^  the  pauper's  father,  conti-        Re^ 
nucd  in  the  pofleffion  of  the  faid  original  cottage  from  the   time  inh^XTt^^'ntsof 
of  the  death  of  the  faid  Edith  Ham  in  175:^*    and  from  the  time  Tarrant  . 
of  the  renewal  of  the  faid  leafc  to  the  time  of  his  death,  which   Launcm. 
happene4  in  1767  :  after  which  the  faid  Mary  Hatcher^  his  wi- 
dow, continued  in  the  poiTefTion  of  the  faid  premifes  till  the  year 
1771 1  when  flic  conveyed  the  fame  toher  fon,  John  Hatcher. — 
That  the  faid  pauper,   Thomas  Hatcher^  continued   to  live  with  Settlement  in 
his  mother  as  part  of  her  family  for  near  a  twelvemonth  after  the  M^'^n^^^i- 
death  of  the  faid  John  Hatcher^  his  father. 

Hovortb  and  Bond  N.  fliewed  caufe  in  fupport  of  the  order  of 
feflions;  and  contended,  that,  this  being  merely  the  cafe  of  pof- 
fi:fiion  by  one  of  the  next  of  kin  without  adminiflration  taken  put, 
no  right  became  veded  in  the  pauper's  father,  and  no  fettlement 
could  be  acquired  by  his  refidence  upon  the  premifes  at  Mam- 
hull :  that  the  law  had  been  fo  fettled  in  the  cafe  of  [tf]  the  King 
y.  the  inhabitants  of  JVidworthy  :  and  that  this  principle  had  been 
carried  ftill  farther  in  a  late  cafe,  that  of  [h]  the  King  v.  the  in- 
habitants of  North  Curry ;  in  which  it  was  decided,  that,  without 
adminiflration,  a  perfon  folely  entitled  to  it,  but  in  whom  the 
whole  intereft  does  not  veft  for  his  own  ufe,  cannot  by  refidence 
acquire  a  fettlement :  that  it  was  true,  that  it  had  been  determin* 
ed  in  the  cafe  of  [c]  the  King  v.  the  inhabitants  of  Cold  AJhton^ 
that  pofTeflion,  under  an  equitable  title  and  without  adminiflra- 
tion, for  twenty  years  would  give  a  fettlement :  that  to  be  furc 
in  the  prefent  cafe  there  had  been  a  pofTeflion  altogether  for  a 
much  greater  length  of  time,  but  that  the  cafes  were  very  diflin- 
guifhable  :  that  the  continuation  of  the  pofTefTion  here  had  been, 
broken  at  different  periods,  and  had  during  the  principal  part  of 
the  time  been  of  a  character,  that  could  not  legally  convey  the 
rigl^t  in  queflion  :  that  till  1750  it  was  merely  permifTive ;  and 
that  from  the  year  1755,  when  the  furrender  of  the  old  leafe 
was  made,  a  new  title  commenced  under  a  purchafe  of  a  lefs  va- 
lue than  thirty  pounds :  fo  that  there  could  only  be  an  interval 
c^  five  years,  during  which  the  pauper's   father  held  under  any 

I  I 

\a\  Tr.  10  5c  II  6.  2.  1737.  Burr.  SettL  Caf.  109. 

[^1  M.  22  G.  ^.  1781,  Ante,  p.  137. 

\c\  H.  31  Xj.  2. 1758.  Burr.  Scttl,  Caf.  444- 

fuch 
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1782,     fuch  equitable  title  as  in   the  cafe  cited,  or  under  any  fuch  titl^ 

^•^'v^^      as  could  give  a  legal  capacity  of  acquiring  a  fettlement :  and  con- 

Rex        fequently,  that  an  enjoyment,  whatever  its  duration  might  bg,  un- 

'verfus       der   a  purchafe,    the   confideration   for    which    was  not    of  ..the 

\kk^T^t   amount  required  by  ftat,  9  G.,  \a\  gave  no  fettlement. 

Laukces.  Bearcrojt  and  Cowper  H.  were  in  fupport  of  the  rule  to  q^a(h' 
the  crder  of  feffions  :  and  5^tfrrr^  contended,  that,  though  lia 
interefl:  paffed  by  the  **  abiding"  given  to  the  pauper's  father, 
he  had  yet  in  right  of  his  wife  plainly  a  derivative  title  from  her 
mother  in  the  cottages  and  land,  fufficient  to  entitle  him  opoci 
forty  days  refidence  to  a  fettlement;  that  it  is  not  necefTary  that 
a  legal  intereft  fhould  pafs :  that  no  perfon  but  her  two  children 
were  entitled  to  the  legal  eflate  :  that  an  adminiftrator  could  only 
have  holdcn  as  a  trudee  for  them :  that  they  had  made  a  parti« 
tion  in  conformity  both  with  the  law  and  the  declared  wishes  of 
their  mother:  that,  at  common  law,  parceners  might  make 
partition  by  parole,  and  that,  as  they  took  no  fre(h  eftate,  this 
right  was  not  controuled  by  the  flatute  of  frauds :  and  confe-* 
quently,  that  his  fettlement.  fo  acquired,  had  been  communicated 
to  his  foti,  the  pauper. 

He  alfo  infixed,  that  the  pauper  had  a  derivative  title  to  a  fet- 
tlement from  his  mother:  that  the  leafe  of  1755  to  the  pauper's 
father  contained  a  claufe,  making  a  provifion  for  his  wife  and 
giving  her  an  eftate  for  life  in  the  premiiTes :  that  this  muft  be 
taken  in  the  nature  of  a  marriage  fettlement;  and  that,  as  flie  fur- 
vived  him,  and  her  fon,  the  pauper  reiided  there  with  her  iboVe 
forty  days  as  part  of  her  family,  he  thereby  gained  a  fettlement. 

He  infilled  that  at  any  rate  an  enjoyment^  which  would  ha?c 
given  a  title  in  ejediiient,  could  not  fail  of  giving  a  fettlement: 
that  indeed  it  was  faid,  that  this  enjoyment  had  been  under  a 
new  purchafe  of  an  infufficient  value;  but  that,  if  he  had  a  life 
intereft  [^]  in  it  at  the  timtf,  no  enlargement  of  that  intereft» 
how  fmall  foever  the  confideration,  could  make  his  title  woric : 
and  at  the  time  of  this  purchafe  he  had  fueh  a  title  as  well  as 
poflcflion. 


[a]   c.  7.  f.  5. 

[h]  It  fecms  to  arifc  by  nece/Tarv  inference,  thoi^h  it  is  not  exprefsly  (6  ftated,  that 
at  Icail  one  of  the  lives  unJer  i\\c  old  leafe  ^u^  )iave  been  in  b^ing  at  the  time  of  the 
furrender  and  renewal  \  for  the  cafe  Aates,  that  he  gave  fpar  guineas  to  bis  brother  for 
his  interell  iu  the  halrof  th;it,  a  renewal  of  the  whole  of  which  ^  ,o,btaiae4  a  very  ihort 
tjimc  afterwards  for  the  coniideratioa  of  tiflrty  (hillings. 
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Lord  Mansfield^  (topping  Canvper  H,)  1782. 

This  was  not   a   purchafe  within  the  meaning  of  the  flatute 


g  G.  I.;  bat  only  a  furrender  of  the  old  leafe  and  getting  a  new       i^^x 
one,  paying  the  fine.  InhStsof 

jyUles^  J.     After  fuch  a  length  of  pofleflion,  the  cafe  of  the    Tarrant 
King  V.  Cold  AJhton  is  in  point.  Laukces- 

AJhburJl  and  Buller^  Juitices,  concurring. 

Rule  abfolute. 
Order  of  feflions  qua(hed,  and 
Order  of  two  juftices  affirmed. 


Rex  V.  Inhabitants  of  St.  Peter  and  St.  Paul  in  Bath.       sa^ur^^y 

June  \^th. 


con- 


TWO  juftices,  by  an   order,  remove  William  Hill  from  the  ^j^^ 
j>zri(h  of  Lyncowie  and   Widcombe  in  the  county  of  5^«f^r/?/ Aruaion  of 
to  the  parifti  of  St,  Peter  and  St.  Paul  in  the  city  of  Bat6  in  the  thecercificatt: 


fame  county  ;-  to  which  parifh  they  adjudged  him  likely  to  become  ftraincdbvt^bc 
chargeable.     The  feflions  on  appeal  confirm    the  order,  and  ftate  preamble'; 
the  following  cafe  :  ^^'  |[  "'^''J'^' 

The  panihioners  of  the  pariih  of  St.  Peter  and  Paul,  in  con-  anddeRrip- 
jun£tion  with  the  pari(hioncrs  of  the  parifh  of   St.  jfames  in  the  ticns of  po/»r. 
c\ty  o( Baii,  fometimcfince  purchafed  a  piece  of  ground  fituatc  tJ^^he  fet^^^^^^^^ 
in  the  pari(h  oi  Lyncombe  and  Widcombe,  and  built  thereon  a  houfe  mentofbaf. 
for  the   reception  and  maintenance   of  the  poor  of  the  feveral  tard  phMrcu 
pari(hes  of  St.  Peter  and  P^/w/and  St.  James  there.     In  September  work  houk> 
laft,  the  pauper,  William  Hill,  being  impotent  and  unable  to  work,  fecm  to  be 
waSj  together  with  all  the  other  paupers  belonging    to  the  faid  ^^"^^7^1^^ 
pari(h  of  St.  Peter  and  Paul,  removed  from  that  parifli  to  the  faid  pahih,  whole 
new  erediled  houfe  in  Lyncombe  and  Widcombe  -,  where  he  and  the  property  ihey 
reft  of  the  poor  of  that  parifh   have  been  ever  fince  maintained  at  ^-^tha^t"in"^^ 
the  cxpence  of  the  parifti  of  St;  Peter  and  Paul,  and  without  any  which  tVy 
charge  to  the  faid  parifli  of  Lyncombe  and  Widcombe.     The  faid  a/e  locally 
Hill,  and  all  the  other  paupers,  who  went  into  the  faid  new  built 
houfe,  carried  with  them  certificates  diredled  to  the  faid  parifti  of 
Lyncombe  and  Widcombe,  figned  by  the  pariih  oflicers  of  St.  Peter 
and  Paul,  and  allowed  by  two  juftices  of  the  peace  as  the  ftatutc 
direds,  acknowledging  the  faid  paupers  to  be  fettled  inhabitants 
of  the  faid  parifti  of  St.  Peter  and  Paul,  and  which  were  delivered 
to  one  of  trie  officers  of  the  parifli  of  Lyncombe  and  Widcombe. 
Notwithftanding  the  certificate  of  the  pauper,  William  Hill,  the 

pariih 
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1782.     parifli  officers  of  Lyncombe  ^XiiL  tVidcombi  obtained  the  ofJer  in 

^-*v-^      qneftion  for  his   removal^  though  he  had  not  bctir'chftlrgeablc  to 

Rkx       their  parifli.     The  fcffiohs   confirrhcd  the  orders  &C.  being  of 

inhab^tan^tscf  ^P^"^^"*  ^^^^  ^^  p?upcr  was  not  thc  objcdl  of  thfe  certificate  ad» 
St.  Peter  &  and  confequcntly  not  proteded  by  it, 

St.  Paul.  Howortb^  Morrisy  and  Franklin  (he^ed  caufc  in  fupport  of  theft 
The  removal  ordcrs.  They,  dated  the  queftion  to  bc^  whether  it  wae  compe- 
from  Lyn-  |ent  to  the.inhabitatjfs  and  officers,  of  two  or  more  parifties  unit- 
to St  Peter's,  ^"S  undcr  [^Jftat./p  G.  to  purchafe  workhoufes  for  thc  keeping 
&c.  wasiiie-  and  employing  of  their  poor,  to  make  fuch  purchafesinany  other 
^^^*  pari(h,  not  a  member  of  this  union  and  confederacy  ;  and  to  fend 

their  poor  there  without  the  confcnt  of  fuch  other  pari(h  ?  They 
faid,  that  this  was  a  point  of  very,  general  concerA,  and  a  iicw 
quedion  upon  the  law  of  fettlements  ;  or  rather  a  very  novel  and 
extraordinary  Attempt :  and  they  infifted,  that  it  WaS  cleAI*  upon 
every  view  of  the  fubjedt,  from  every  adl  of  the  legiflatUFc,  and 
every  authority  in  the  books,  that  except  in  \b'\  very  parttcfvUr 
cafes,  the  poor  were  meant  to  be  maintained,  and  could  only  rc;T 
ceive  relief,  within,  their  own  parishes:,  that  it. would  not  even-be 
contended^  that  the ^^/i^r^/ powers  of  relieving  paupers  hereby 
any  exprefs  ivords  of  this  adt  enlarged  :- that,  if  no  other  pari Ihes 
were  mentioned,  the  particular  extenfion  of  thefe.  powier$  wai 
naturally  referable,  and  could  only  be  referred^  to.fu^h.  pariihes^ 
as  had  agreed  to  unite  :  and  that  thia  cotiftrudion  w^  fupported 
by  every  principle  of  public  convenience,  af$  well  ^s  by.thQ  gcnioi 
and  policy  of  the  fettlement  law^  That,  if  thc  inhabitants  of  a 
parilh  were  empowered  to  make  fuch  purchafes,  and  to  Coof^ey 
their  poor  into  any  parifli  not  of  the  confederacy,  nothing^  cpuld 
prevent  their  transporting  them,  if  they  thought  fit,  to  the  tiioft 
diftant  pariflj  in.  the  county.;^  and  that,  if  any  cdnfidetlatiqn  were  to 
be  paid. to  thc  unfortunate,  objcdsof  thefe:  laws^^  it  could,  oot  be 
denied,  but  that  it  was  a  hardfliip  to  remove  thcmi  from  the  neigh- 
bourhood of  every  relation  and  friend  :  that,  whatever  may  be 
thought  of  the  cafe  of  the  poor,  an  injury  at  any  rat$  is;fu(lained 
by  the  parifli,  to  whom  they  are  thus  to  be  ferit  without  aay  pre- 
vious knowledge  or  approbation :  that,  as  an  indi&meht  would 
not  lie  for  anuifancci  uhlefsthis  remedy  were  open,  unlefs  they 
might  remove  them,  they  were  altogether  without  remedy:  that 


\b\  As  in  thc  cafe  of  Rex  v.  Inhabitants  q{  HenlimgtoH,  H.  17  G.  3.  1777.  ante,  p.  6. 

the 
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the  injwry  was  manifcft ;  for,  if  any  o?je  panfli  is  authorised  withrout      1782. 
<^onfent  to  fend  into  any  other,  a//  parishes   murt  he  equally  {o  ;      ^^--v-w 
and  all  the  parifhes  in  a  great  town    may  raifc  their  workhoufcs,        ^^^* 
bridewells,  and  hofpitals  in  the  fame  village.     Suppofe  a  number  inhabicanuof 
of  the  moft  populous  parifhes  in  London  ftiould  fend  their  poor  to  ^t.  TjirE*  sc 
Hampjteadf  would  fuch  a  colony  be  very  acceptable  there  ?   Would    ^^  ^*^^^* 
they  add  to  the  value  or  the  prote<3ion  of  property  ?  Or<would  they 
in  general  improve  either  the  health  or  the  morals  of  a  country  vil- 
lage ?    That  there  was  a  farther  injury  to  which  the  pariOi  mull  in- 
evitably be  fubjeded  ;   the  maintenance  of  every  illegitiiDate  child, 
born  in  anyof  thefe  poor-houfcs:  and  that  this  was  foobvious  a  mif- 
chief,  that,  as  the  ad  had  made  no  provifion  againil  it,  it  was  evident 
that  it  could  never  have  been  the  intention   of  the  Icgiflature    to 
veft  in  any  number  of  parifhes  a  power  of  arbitrarily  mtroducing 
into  any  others,  the  whole  body  of  their  poor,  as  inhabitants,    to* 
gether  with  many  of  their  consequential  burthens. 

They  alfo  infixed,  though  this  pauper  had  come  into  the  parifh 
onder  a  certificate  and  had  not  been  actually  chargeable,  that  it 
was  evident  from  the  preamble  of  [a]  the  certificate  ad,  that  that 
ftatute  could  not  warrant  this  extraordinary  experiment  :  that  the 
principle  and  objed  of  that  adl  was  of  a  totally  different  nature: 
that  its  firfl  aim  was  not  to  makeany  proviiion  for  any  pauper  in  any 
place ;  but  tofecure  to  them  all  an  undiflurbed  refidence,  where- 
cvef  they  could  provide  for  themfelves  :  that  its  policy  was  to 
hold  out  encouragement  and  protedion,  (which  out  of  their  own 
parifhes  they  had  not  before)  to  the  induflrious  poor,  and  enable 
them  to  carry  their  flrcngth  and  fkill  to  the  befl  market :  but 
that  the  prefent  was  exprefsly  flated  not  to  be  the  cafe  of  a 
ikilful  and  able  bodied  perfon,  who  wanted  employment 
and  was  capable  of  labour,  but  of  a  man  impotent,  and  fent 
ID    fuch  helplefs  flate  for   the  very    purpofe   of  being   provided 


[tf]  Forafmuch  as  many  poor  perfons,  chargeable  to  the  parifh  townfliip  or  place  where  they 
live  mcerly  for  want  of  work,  would  in  any  other  place  where  futhcicnt  employment  is 
to  be  had,  maintain  themfelves  and  families  without  being  buThcnfome  to  any  pariih 
townftiip  or  place,  but  not  being  able  to  give  fuch  fecurity  as  will  or  nviy  be  expedcd  and 
required  upon  their  coming  to  ietiic  themlelves  in  any  oih.^r  phtte,  and  the  certificates 
tbac  have  been  ufually  given  in  fuch  cafes  having  bec.i  often rlmc^  cc?nftrued  into  a  no- 
tice in  hand  writing,  they  are  for  the  moft  part  confined  to  Ji\  e  in  their  own  parifhes,  town- 
ihip  or  places,  and  not  permitted  to  inhabit  elfewhere,  though  their  labour  is  wanted  in 
many  other  places^  where  th^  inuckfe  of  manufadiurcs  would  employ  more  hands  &c.  8  &  9 
W,  3.  c.  30. 

F  f  for; 
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1782.'     ftir:  that  it  was  itnpoflible  therefore,  that  any  conAru<StioQ  could 

^--v-w      be  imagined,  that  would  extend  the  provifions  of  this  aft,  which. 

Rb^        had  throughout  fo    very  different  an   afpcft,  to  the  cafe  of  an 

inhMuntsof '^^?^^^^^  perfon  coming  with  all  the  poor  of  his  pari&   for  the 
St.  Peter  sc  fole  purpofe  of  being  maintained  in  another  parifh,  total  ftrangerf^ 
St.. Pawl,    and  altogether  unconneded  with  them:  [a]  and  thai  not^iiog  could 
be  more  idle  than  to  contend,  that  this  conftruAioiV  would  defeat 
the  falutary  purpofes  of  this  adl ;  as  it  was  impoilible  to  raifc  a; 
doubt  upon  the  exiflence  of  thefe  powers  in  the  hands  of  the  ia* 
habitants  of  any  number  of  pariflies^  that  (hould  agree  to  unite. 
Lord  Af^;7{/JifA/ (without  hearing  the  other  fide). 
To  be  fure  it  was  a  radical  defed  in  thefyflem  of  the  poor  law4> 
more  ^fpecially  in  a.  commercial  and  manufacturing  country,  that 
t|ie  poocfhould  be  all  confined  to  their  refpeftive  parities.  PofTefTed 
of  induftry,  vigour  and  fkill,  a  man  who  could  not  find  work  at 
home,  was  prohibited   from  feeking  it  abroad.     The  legiilature 
endeavoured   to  cure  this  evil  by  introducing  certificates ;  under 
which   the  pauper   is    at  liberty    to  go  and  refidc   wherever  he 
pleafes.     And  the  true  principle  is,  to  extend  this  protection   to 
t-he  utmoft  latitude.     There  fhould  be  no  clog,  no  reftraint.     But 
then  the  adl  did  not  compel  the  granting  of  them.     The  want  of 
workhoufcs  was  however  foon   felt  as  an  incomvenience.      They 
were  not  long  after  introduced  by  the  legiflature  ;  and,  if  well  re- 
gulated, a  moft  dcfirable  mode  of  rdief  they  are.     They  fupply 
comfort  and  accommodation  for  thofc  who  cannot  work,  and  em- 
ployment for  thofe  who  can.   In  many  inftances,  which  have  chan-. 
ced  to  fall  within  my  knowledge,  particularly  on  the  Midlandcit- 
cuit,  they  have  reduced  the  annual   amount  of  the  poor  rates  one 
half.    But  this  benefit  could  not  within  itfclf  be  received  by  every 
feparate  diftridt;  for,  where  parifhcs  were  fmall,  theexpence  of  the 
neceflary   buildings   was  too  heavy  for  them..    This  obftacle  Wi^s. 
foreleen    by    the    legiflature    and     provided    againft    accordingly. 
Though    fiiigle   pariflies    could    only  contrad  for  thefe  buildings 


[tf]  Mr.  Juftice  Poller  nppcars  to  have  inclined  to  this  mode  of  reafoning  in  Rex  *u.  the  in- 
habitants of  St.  George's  Soiuhwark,  and  afterwards  Rex  v-  the  Inhabitants  of  Su  Olave's 
Soiuhvvark  :  *<  Feller,  J.  very  much  doubted,  (though  he  gave  no  abfolute  opinion) 
whether  a  ccrtifieiiie,  given  for  this  pan icuiar purpofe  of' admijjloa  info  an  ho/pit al  for  core» 
could  be  confiJered  us  a  certificate  under  that  act;  which  was  made  with  a  view  to  perfons 
coming  out  of  one  pariih  into  anoilier,  fo  ^et  their  livelihood  hj  fheir  work  and  labour.**  H» 
22  G.  2.  1748.  Burr,  bettl.  C.tfe.  283. 

2  within 
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IV i thin  their  own  limits,  yet,  where  two  unite,  no  reftridions  were      1782. 
impofed,  the  power  is  general.     It  is  obvious,  that  the  workhoufe     *^^^>r^ 
of  a  (ingle  parifh  oDuft  be  moft  conveniently  filuated  in  that  parifli.       ^^^ 
Upon. a  fimUar  principle,  where  many  pariQies  were  jointly  con-ij^jj^j^itaiusaf 
cerned,  the  legiflature  did  not  require  that  the  building  fliould  be  bt.  Peter  ic 
raifed  in  cither  of  the  confederate  parishes ;   bccaufe,  in  fuch  cafe,    ^^*  Pa*'^- 
a  fpot  might  be  found  in  fome   other  parifh   more  centrical  and 
better  accommodated  to  their  general  convenience,  than  any  part  of 
their   united   diftrift.     The  adl  therefore  authorifes   the  purchafe 
any  where  :  and,  when  once  the  joint  purchafe  is  made,    wherever 
it  be,  it  becomes  a  part  of  the  local  fyftem  of  each  contracfling  parifh; 
and,   if  the  poor  will  not  go  there,   they  are  not  intitled  to  relief. 
The  fame  narrow  fpirit  that  has  impeded  the  progrefs  of  this  bene- 
ficial plan,  now  ftarts  up  again  to  limit  this  power,  andalmort:  to  over- 
throw the  adt  itfelf  5   which  was  calculated  ultimately  to  reduce  ex- 
pence  as  well  as  promote  induftry  and  encourage  manufadlures,  by 
employing  all  the  poor  under  the  eye  of  one  matter.     But  the  ob- 
jedtion  is  not  warranted  by  the   certificate  ad:.      Whatever   might 
be  the  leading   motive  in  pading  that  ad,   that  flatute  authorifes 
the  whole  body  of  the  poor,  of  whatever  denomination  and   with 
whatever  objed,  to  leave  their   own  and  remove    into  any  other 
parifh;  provided   they  can   obtain   the  protedion  of  a  certificate. 
Contrary  to  the  fpirit  and  policy  of  the  ad  and  not  obliged  by  the 
letter,  the  court  will  not  make  an  exception  of  a  cafe,   which  the 
ad  itfclf  has  not  excepted.     The  true  policy  is  certainly  to  enlarge 
and  not  to  narrow  the  diftrid,   within  which  the  poor   are   to   be   . 
maintained.     As  to  the  objedion  of  its  being  an   injury  to  pro* 
pcrty,  the  introdudion  of  a  numerous  inhabitancy,  by  increafing 
the  confumption  of  provifions,  muft  unavoidably  add  to  the  value 
of  that  land,  the  produce  of  which  is  by  fuch  a  demand  canfumed. 
As    to  the  poflibility  of  a  few  illegitimate  children  acquiring  by 
birth    a  fettlement  in    the  parifh    within  which   the  workhoufe 
ftands,  it  is  impoflible  to  forefee  every  inconvenience  ;   and  all  that 
can  be  faid  is,  that  de  minimis  non  curat  lex. 
Buller,  J. 
As  to  the  lafl   difficulty  raifed,  I   doubt  whether  the   poor* 
houfe,  fo  occupied    and    become   in    this    manner  the  perpetual 
property  of  the    united   pariflics,   is  not  to  this   purpofe  rather 
to  be   confidcred  as    part    of  thofe  pariflies    to   wliich    it  fo   be- 
longs, than  of  the  parifh  in    which  it  is  locally  fituatcd  ;  upon 

F  f  a  ..   xh^ 
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f/^i.     the  fame  principle  as  that  of  many  refolutions  [^]  in  the  cafe  of 
^-"v-^      fuch  children  born  in  gaols. 
R«x  ff^$//es  and  yfjhhur/i,  Jufticcs,  concurring, 

■i^^^tltsof  .  Rule  abfolute  and 

St.  Peter  k  Doth  ordcrs  quaflicd. 

St.  Pavl. 

[a]  1*4  Car.  1638.  Worccftcr  I-cnt  Affif.  cor.  Sir  W.  Jones,  2  Bulftr.  358.  Rex  v. 
the  inhabitants  of  Lackington.  Tr.  8  W.  3.  i695.  Comb.  380.  Parifh  of  El&ng  againft 
the  county  gaol  of  Herefoidfhire.     H.  2  G.  17x5.  i  SelT,  Ca.  99. 


Satur^^f,  Rex  1^.   Fed  ley- 

Arfonis  an  '  |  ^HIS  was  an  indidlmcnt  tried  at  the  laft  Spring  feflions  for 
injury  only  to  £  the  county  of  the  cxiy  oi  Brijlol^  before  hoid  AJhburton^ 
%ffio°n^      Recorder  of  that  city. 

and  muft'be  The  indictment  was  for  Arfon,  and  confifted  of  fifteen  coants; 
foiaid:  but  ^^^  fgj  q(  which  charged  the  offence  as  at  common  law,  the  other 

where  a  man  j       -.1.      /i   *    .^ 

commits  a     undcr  the  ftatute. 

crime,  which       The  firft  count  ftatcd,  that  Jofepb  George  Pedley  of  the  pari(h 

is  ^  malum  in  ^f  gj^  Nicbolds  in  the  city  of  Briftoi  and  county  of  the  fame  city, 

bableconfe-   labourer,  on  &:c.  felonioufly  &c,  did  fet  on  fire  and  burn  a  cer«- 

qucnccs         tain  houfe  of  John  Freeman^  Efquire,    William  Lucy  and  John 

fefonyfa^%  Gy/f/,  there  fiiuate,  againft  the  peace  &c. 

fclony'enfucs       2d.  That   the   faid  Jofepb  &c.  after  the  firft  day  of  June  in 

(as  where  by  ([^^  y^gj.  ^f  quj.  Lord  onc  thoufand   fevcn    hundred  and  twenty- 

hVs^^own^^  '°  three  felonioufly  did  &c.  (as  above  dated)  againft  the  form  of 
houfe,  he       the  ftatute  6cc. 

n^hbo^ir's)       3^-  '^^^^   the  {2iid  Jofepb  &c.  did  felonioufly,  &c.  the  dwcU- 
he  is  guilty    ing-houfc  of  him  the  faid  Jofepb  &c.  againft  the  peace  &c. 
of  felony.  ^th.  The  fame  was  charged  as  an  offence  againft  the  ftatute. 

The  5th.  count  ftated  the  building  to  have  been  the  out-huufeof 
the  faid  Jo/eph,  and  charged  it  as  an  offence  at  common  law. 

The  6th.  ftated  the  building  to  have  been  the  houfe  ot  the 
mayor,  burgefl'es  and  commonalty  of  the  city  of  Brijiol,  and 
charged  it  as  an  offence  at  common  law. 

7th.  1  he  fame  was  charged  as  an  offence  againft  the  ftatute. 
8th,  Count  ftatcd,  that   the    faid   Jofepb   &lq.  felonioufly^  wil* 
fully ^  and  malicioujl    didfetjire  to  and  burn  tbe  dwelling^boufe  of 
bim  the  faid  Jofeph    Gf^.  witb  intent  tben   and  there  felonioufly^ 

wilfully^ 


us 
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^ilfully^  andmalicioufly^  to  fet  onfireandburn  the  boufeofoneYr^n^  1782, 
cis  Parry,  there  fituate^  and  being  near  unto  the  [aid  dwelling" houfe  ^"^^^ 
of  him  the  /aid  Jofcph,  &c.  by  reafon  whereof  the  fjid  houfe  of  the  ^^^ 
tbefdid  Francis  Parry  then  and  there  was  fet  on  fire  and  burned^  v7^t\ 
Andfo  the  jurors  afo^efatd^  upon  their  oath  aforefaid^  do  fay,  that 
the  faid  ]o(tph  &c.  then  and  there  felonioujly^  wilfully  and  mali^ 
cioufiy^did fet  on  fire  and  burn  the  faid  houfe  of  the  faid  Francis 
Parry,  in  manner  and  firm  aforefaid  agoinfi  the  peace,  &c. 

The  9th.  count  no  otherwife  varied  the  charge  in  the  lafl  count 
than  by  ftating  the  building  to  have  been  the  out  houfe  of  the 
faid  yo/eph  &c. 

lolh.  Count  dated,  that  the  faid  j^t^/^^i^  &c.  unlawfully,  ma- 
licioufly,  wilfully,  and  fclonioufly  did  fet  fire  to  a  certain  houfe 
of  the  faid  Francis  Parry,  there  (iluaie,  againft  the  form  of  the 
flatute,  &c.  and  againft  the  peace,.  &c. 

ilth.   Count  ftated,    that    the  faid  y^^i6  &cc.  felonioufiy,  wil- 
fully,  and  malicioufiy^  did  fet  fire  to  and  burn  the  dn'clling-^houfe  of 
him   the  faid  Jofeph  George  Pedley  there  fituate,  with  an  intent 
then  and  there  felonioufiy^  wlfully,  and  malicioufiy,  to  fet  en  fire  and 
burn  the  houfe  of  Kichzxd  Thomas  Combe,  E/quire,  th.re  fi  uate^ 
and  being  near  unto  the  fail  dwelling- houfe  of  him  the  faid  Jofeph 
George  Pedley,  by  reajon  whereof  the  faid  houfe  of  the  faid  Richard 
Thomas   Combe,  then  and  there  was  fet  on  fire  and  burnt.     And 
fo  the  jurors  aforefaid^  upon  their  cath   aforefaid,  do  fay,  that  the 
faid  Jofeph   George    Pedley,  then  and  there   felonioufiy,  wilfully, 
and  malicioufiy,  did  fet  on  fire  and  burn   the  faid  houfe  of  the  faid 
Richard  Thomas   Combe,  in   manner  and  form  aforefaid,  aga^nfi 
the  peace ^  (Sc. 

12th.  Count  no  otherwife  varied  the  charge  in  the  lad  count, 
than  by  dating  the  building  tp  have  been  the  out  -  houfe  of  the  fuld 
Jofeph  &c. 

13th.  Count  ftated,  that  the  faid  ^^/^  &c.  unlawfully,   ma- 
. licioufly,   wilfully,   and  felonioufly  did  fet  fire  to  a  certain  houfe 
of  the  hid  Richard  Thomas  Combe^  there  fituate,  againft  the  form 
oftbedatute,  6cc.  and  againd  the  peace,  &;c. 

14th,  Count  dated,  that  the  faid  Jofeph  &c.  felonioufly,  wil- 
fully ^  and  malicioufiy  did  fet  fire  to  a  certain  houfe  of  the  faid  Jofeph 
George  Pedley,  with  intent  then  and  there  felonioufiy  and  malici^ 
oufiy  to  fet  on  fire  and  burn  the  bcufe  of  the  faid  mayor  burgejfes  and 
commonrJty  of  th  faid  city  of  Bx\{io\^  there  fituate^  and  being  near 
unto  tLe  Jaid  dwelling- bouji  of  him  the  faid  ]okph  George  Pedley  ; 

by 
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iy  reafon  'whereof  the  boufe  of  the  faid mayor  burgejfes  andcomfMn-^ 
alty  of  ibefaid  cit}f  of  Briftol  then  and  there  was  fet  on  fire  and 
burnt.  And  fo  the  jurors  oforefaid^  upon  their  oath  aforefaidj  do 
fay,  that  the  faid  Jofeph  George  Pedley  then  and  there  feloniouJLy 
wt  If  lily  and  malicvjujly  did  fet  on  fire  and  burn  the  faid  boufe  qf  tbt 
faid  Mayor  and  Burgejfes  &c^  in  ,  manner  and  form  aforefaid^  againfi 
the  peace  &c. 

15th,  Count  no  othervvife  varied  the  charge  in  the  laft  count, 
than  by  ftacing  the  building  to  have  been  the  out-boufe  of  the  faid 
jofeph  &c. 

16th.  Count  ftated,  that  the  faid  "Jofeph  &c.  unlawfully 
malicioufly  wilfully  and  fclonioufly  did  fet  fire  to  a  certain  other 
houfe  of  the  faid  mayor  bu'-geflcs  &c,  againfl:  the  form  of  the 
Itatutc  &c.  and  againft  the  peace,  &c. 

Upon  the  trial,  the  jury,  under  the  diredlion  of  the  court,  found 
a  fpccial  verdidl,  as  follows  : 

That  the  mayor  burgefles  and  commonalty  of  the  city  of  Brif 
trl  on  the  tenth  day  oi  Auguji  1776  were  feizcd  in  fccof  a  cer- 
tain melfuage  or  dwelling-houfe,  fituated  in  the  parifti  of  St.  iV7- 
cholas  in  the  faid  city  of  Brijiol  7\nA  in  the  county  of  the  fame 
city,  and  which  faid  meffuage  or  dvvelling-houfe  is  defcribed  in 
the  firft  and  fecond  counts  of  the  faid  indidment  as  the  houfe  of 
John  Fre  man  Efquire,  William  Lucy  ^nd  John  Gyles,  and  in  the 
third,  fourth,  eighth,  eleventh  and  fourteenth  counts,  as  the  dwell- 
ing houfe  of  him  the  faid  Jofeph  George  Pedley,  and  in  the  fixth 
and  feventh  counts,  as  the  houfe  of  the  mayor  burgefles  and  com- 
monalty of  the  city  of  Brifiol,  and  in  the  fifth,  ninth,  twelfth  and 
fifteenth  counts,  as  the  out-houfe  of  him  the  faid  Jofeph  George 
Pedley^  and  being  fo  fcized  thereof,  afterwards  by  indenture  under 
their  common  feal  bearing  date  the  day  and  year  laft  aforefaid,  dc- 
mifcd  the  faid  mefluagc  or  dwelling-houfe  to  John  Freeman^  WiU 
Ham  Lucy  and  John  Gyles  in  the  indidtment  mentioned,  from  the 
day  of  the  date  of  the  faid  indcnture,for  a  term  of  ninety-nine  years, 
determinable  with  three  lives;  which  faid  term  is  ftill  fubfifting  and 
undetermined.  That  the  faid  John  Freeman,  William  Lucy  and 
John  Gyles,  afterwards  entered  into  the  faid  mcfluage  or  dwclling- 
houfc  and  became  pofl'eflcd  thereof,  and  afterwards,  on  the  fixtfc 
day  oi  September  in  the  year  of  our  Lord  1780,  demifed  the  faid 
mefl'uagc  or  dwtliing-houfc  to  the  faid  Jofeph  George  Pedley  for 
a  term  of  feven  years  from  the  twenty-fourth  day  oijune  then  laft 
part,  determinable  with  three  lives;  and  that  the  fdid  laft  men*-  ' 
cioned  term   is  ftill  fubfifting  and  undetermined.     And    that   the 
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{kid  Jo/epb  George  Pedley  afterwards  entered  on  the  faid  mefluage 
or  dwelling-houfe  and  became  poflcflcd  thereof  for  the  term  laft 
aforefaid,  and  occupied  and  inhabited  the  fame  from  thence  until  ^^^^ 
and  upon  the  fixth  day  of  December  in  the  twenty-firft  year  of  the  ^^^^^^^ 
reign  of  our  faid  lord  the  king.  That  the  faid  mayor  burgeflcs 
and  commonalty  were  alfo  on  the  25th  day  of  'January  1762 
feized  in  fee  of  three  certain  other  meffuages  or  dwelling- houfes, 
fituate  in  the  parifh  city  and  county  aforefaid,  adjoining  to  the 
iaid  mefTuage  or  dwelling-houfe  fird  mentioned  and,  being  fo 
feized  thereof,  by  indenture  under  their  common  feal  bearing 
date  the  day  and  year  laft  aforefaid,  demifcd  the  faid  three  houfes 
to  Richard  Thomas  Combe^  in  the  faid  indidment  mentioned,  from 
the  day  of  the  date  thereof  for  a  term  of  ninety-nine  years,  deter- 
minable with  three  lives  ;  which  faid  lafl  mentioned  term  is  dill 
fubfifting.  That  the  faid  Richard  Thomas  Combe  afterwards  enter- 
ed on  the  faid  three  lad  mentioned  meffuages  or  dwelling-houfes, 
and  became  pofTcfl'ed  thereof  for  the  faid  laft  mentioned  term,  and 
afterwards,  to  wit,  on  the  firft  day  of  January^  in  the  twentieth 
year  of  the  reign  of  our  lord  the  king,  dcmifed  the  fame  to  Francis 
Parry  in  the  faid  indidment  mentioned,  for  the  term  of  one  year  and 
fo  on  from  year  to  year,  fo  long  as  the  faid  Riihard  Thomas  Combe 
and  Francis  Parry  ftiould  pleafe.  That  the  faid  Francis  Parry 
afterwards  entered  into  the  faid  three  laft  mentioned  meffuages  or 
dwelling-houfcs,  and  became  poffcffed  of  them  for  the  faid  laft 
mentioned  term,  and  being  fo  poffcffed,  afterwards  on  the  29th 
day  oi  September^  in  the  twentieth  year  of  the  reign,  &c.  demifcd 
one  of  the  faid  laft  mentioned  meffuages  or  dwelling-houfes  to  one 
John  Landry,  for  the  term  of  three  months  then  next  enfuing  ; 
who,  afterwards  by  virtue  of  the  faid  demifc  entered  into  and  was 
poffcffed  of  the  faid  laft  mentioned  houfe,  and  continued  in  the 
poffeffion  thereof  until  and  upon  the  faid  fixth  day  of  Decern^ 
her,  in  the  faid  twenty- firft  year  of  the  reign  of  our  faid  lord  the 
king  :  and  that  the  faid  laft  mentioned  houfe  is  the  houfe  defcrib- 
cdin  the  eighth,  ninth  and  tenth  counts  of  the  faid  indi(5tment, 
as  the  houfe  oi  Francis  Parry ^  and  in  the  eleventh,  twelfth  and 
thirteenth  counts  of  the  faid  indidtment,  as  the  houfe  of  Richard 
Thomas  Combe  \  and  in  the  fourteenth,  fifteenth  and  fixteenth 
counts  of  the  faid  indicftmcnt,  as  the  houfe  of  the  mayor,  burgeffes 
and  commonalty  of  the  city  of  /  riJloL  And  the  jurors  aforefaiJ 
on  their  oath  aforefaid  farther  fay,  that  the  h\6.JoJeph  George  Ped^ 
ley  and  John  Landry^  being  fo  as  aforefaid. refptdively  in  the  pof- 
feffion 
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fcfllon  and  occupation  of  the  faiJ  melTuages  pr  dwelling -houfcs  fa 
as  aforcfaid  demiled  to  them  rcrpe<3ivcly  and  the  faid  yo6n 
Rex  Freeman^  William  Lucy  and  John  Gyles^  being  fo  as  aforefaid 
"pl^ilr.  ^^^^^s  o^  ^^^  ^^^^  mclTuagc  or  dwelling- houfc  fo  as  afoTcfiid 
in  the  poflcffion  and  occupation. of  the  faid  Jofpb  George  Pediey^ 
and  ihe  faid  Richard  Thomas  Combe  being  fo  as  aforefaid  leflcc  of 
the  faid  three  other  meffuages  or  dwelling-houfes,  adjoining  to  the 
faid  lad  mentioned  mcffuage  or  dwelling  houfe,  and  the  mayor 
burgeflcs  and  commonalty  of  the  faid  city  being  feized  in  fee  of 
the  rcverfion  of  all  the  aforefaid  meffuages  or  dwelHng-houfes 
after  the  determination  of  the  faid  terms,  fo  as  aforefaid  granted 
by  the  faid  mayor  burgcfTes  and  commonalty  as  aforefaid,  the 
faid  Jofeph  George  Pedley,  on  the  fixth  day  of  December  in  the 
twenty- firft  year  of  the  reign  of  our  lord  the  now  king,  unlaw- 
fully wilfully  and  malicioufly  fet  fire  to,  *  and  fct  on  fire,  the 
faid  firft  mentioned  houfe,  fo  as  aforefaid  in  the  poflclTion  of  him' 
the  faid  Jojepb  George  Pedlcy,  with  intent  wilfully  and  tnalicibuf- 
ly  to  burn  and  deftroy  the  faiiie  y  and  did  thereby  burn  and  deftroy 
great  part  of  the  fame  ;  and  by  means  thereof  the  faid  fire  was 
communicated  to  the  faid  houfe,  (o  as  aforefaid  in  the  occupa« 
tion  of  the  faid  John  Landry^  and  burned  and  confumed  part 
thereof.  But,  whether  upon  the  whole  matters  aforefaid  found 
by  the  jurors  aforefaid  in  form  aforefaid,  the  faid  Jofeph  George 
Pedley  is  guilty  of  the  felonies,  cr  any  or  either  of  them  in  the 
faid  indidtincijt  fpccifitd.  In  manner  and  form  as  by  the  faid  indidt- 
>  ment  is  luppokd  or  not,  the  jurors  aforefaid  are  entirely  ignorant; 
and  therefore  defire  the  advice  of  the  fame  jaftices  laft  named  and 
the  court  here.  And  if,  upon  the  whole  matter  aforefaid  found 
by  the  faid  jurors  in  form  aforefaid,  it  fhall  appear  ^o  the  htac 
julliccs  lalt  named  and  the  court  here,  that  the  faid  y^/>i6G^^r^^ 
Pedley  is  guilty  of  all  the  felonies  in  the  faid  indidmcnt  fpecifiedj 
in  manner  and  form  as  by  the  faid  indidment  is  fuppofed;  then 
the  faid  jurors,  on  their  oath  aforefaid,  do  fay,  that  the  faid  Jo/epb 
George  Pedley  is  guilty  of  all  the  felonies  in  the  faid  indiflmcnt 
fpecitied,  in  manner  and  form  as  by  the  faid  indidtmcnt  againfl 
him  is  fuppofed  :  and  that  he,  at  the  time  of  the  faid  felonies 
commicied,  had  no  goods  or  chattels,  lands  or  tenements,  to  the 
knowledge  of  the  jurors  aforefaid.  And  if,  upon  the  whole  mat- 
ters aforefaid  found  by  the  jurors  aforefaid  in  form  aforefaid,  it 
fhall  appear  to  the  fame  juftices  laft  named  and  the  court  here,  that 
the  faid  Jojepb  George  Pedley  is  guilty  of  fome  or  of  one  of  the 
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felonies  only  in  the  laid  indiftmcnt  fpecified  in  manner  and  form      1782, 
as  by  the  faid  indi<5tmcnt  is  fuppofcd  in  fomeoroneof  the  counts      '^'y^^ 
in  fuch  indiftment,  and  is  not  guilty  of  fome  or  one  of  the  other.       R«x 
felonies  in  the  fame  indidlment  fpecified  in    manner  and  form  as        '^k/'"* 
by  fuch  faid  indidlment  is  fuppofed  in  fome  or  one  of  the  other 
counts    of  the  fame   indidment,  then  the  faid  jurors    upon  their 
oa,th  aforcfaid    do  fay,  that  the  faid  Jo/epi>  George  Pedley  is  guilty 
of  fuch  of  the  felonies  only  in  the   faid  indidment  fpecified,  and 
upon  fuch  counts  or  count  only   of  the  faid  indidlment  in  man* 
ner   and    form    therein    fuppofed,  as   (hall  fo  appear  to  the  fame 
juftices  laH:   named   and   the  court  here ;  and   that    he  the   faid 
jfo/epb  George  Pedley  at  the  time   of  fuch  iaft  mentioned  felonies 
or   felony  committed  had  no  goods  &c.;  and  that  the  idxAyofepb 
George  Pedley  is  not  guilty  of  fuch  of  the  felonies    fpecified  and 
mentioned  in  fuch  of  the  counts  of  the  faid  indidlment  in  manner 
and  form  therein  fuppofed,  as  (hall  fo  appear  to  the  fame  juftices 
and  the  court  here.     But   if,    upon    the  whole  matter  aforefaid 
found  by   the  faid  jurors  in  form  aforefaid,  it  (hall  appear  to  the 
faid  iaft  mentioned  juftices  and  the  court  here,  that  the  laid  jfofepb 
George  Pedley   is  not  guilty  of  the  felonies   or   any  or  either  of 
them  in  the  indidlment  aforefaid  fpecified,  in"  manner  and  ^ornx 
as  by  the  faid  indidment  againft  him  is  fuppofed,  then  the  jurors 
aforefaid  do  fay  upon  their  oath  aforefaid,    that  he  the  faid  Jofepk 
George  Pedley  is    not  guilty  of   the  felonies  or  any  or  either  of 
them  in  the  indidlment  aforefaid  fpecified,  in  manner  and  form  as 
he  the  faid  Jofepb  George  Pedley  for  himfelf  by    pleading  hath 
ajledged;  nor  did  he  ever  withdraw  himfelf  for  the  fame  felonies 
or  any  or  either  of  them  &c. 

In  Eafier  term  Lawrence,  on  behalf  of  the  profecutor,  moved 
for  &  certiorari  to  remove  thefe  proceodings  into  this  court.  Cow^ 
per  T.  objedied  to  the  application  in  this  ftage  of  the  bufinefs^ 
contending,  that  judgment  ought  to  have  been  given  in  the  court 
below  :  but,  the  fpecial  verdidl  having  been  found  by  the  diredlioa 
6f  the  court  below,  the  writ  of  certiorari,  and  a  habeas  corpus  to 
remove  the  prifoner,  were  granted.  On  an  early  day  in  this  terai 
the  gaoler  of  Brtjiol  brought  the  prifoner  into  this  court,  and  re- 
turned the  writ  of  habeas  corpus.  The  writ  of  certiorari  was  alfo 
returned  and  on  motion  filed.  The  prifoner  was  then  committed 
to  the  cuftody  of  the  marfhal,  and  an  order  made  to  bring  him 
up  on  the  Saturday  following^  when  the  fpecial  verdidl  was  diredt* 
td  to  be  argued. 

G  g  It     . 
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1782*         It  was  afterwards  poftponed  to  this  day ;  when  Lawrence  on  be« 
^-^"v^^      half  of  the  profecutor  ftated,  that  upon  this  fpecial  verdift  thertr 

^Bx       arofe  three  queftions  for  the  confideration  of  the  court. 
PiDLBT.         '•  Whether  at  common  law  or  under  the  ftat.  [a]  g  G.  i.  a 
man  could  be  guilty  of  arfon  by  fetting  fire  to  a  houfe,  in  which 
he  had  a  term  in  pofTeffion  ;  how  fmall  foever  the  extent  and  dura- 
tion of  his  intereft  therein  ? 

2.  Whether  a  man,  who  fets  fire  to  his  own  houfe^  under  cir*- 
cumftances  that  (hew  general  malice,  is  guilty  of  arfon,  if  fuch 
fire  fpread  and  burn  a  houfe  adjoining  ? 

3.  Whether  the  adjoining  houfe  ought  not  to  have  been  exprefs- 
ly  charged  to  have  been  the  property  of  John  Landry^  the  adual 
occupier  ? 

And  he  faid,  that  with  refpeA  to  the  firfl  point,  upon  a  con« 
iideration  of  all  the  authorities  upon  the  fubjedt,  he  did  not 
conceive  it  to  be  open  to  argument ;  it  having  been  fully  fettled^ 
that  the  (hortefl  term  in  the  prifonerwas  fufficient  to  prevent  his  be^ 
ing  deemed  guilty  of  arfon :  that  arfon  was  defined  by  all  the  wrhersi 
on  crown  law,  to  be  the  malicious  burning  of  the  houfe  of  an(nber 
man  :  and  that  the  flat,  of  9  G.  i«,  commonly  called  the  Blacic 
AA,  had  been  adjudged  not  to  have  been  made  in  this  inflance* 
with  a  view  of  making  a  new  felony  of  that  which  was  not  felony. 
before,  but  principally  for  the  purpofe  of  taking  away  the  bene&t. 
of  clergy  from  fuch  crimes,  therein  fpecified,  as  at  that  tinM  fell 
under  that  denomination  ;  and  confequently  that  this  offence  could 
not  be  confidered  as  a  felony  either  at  common  law  or  under  the 
ilatute :  though  it  feemed  to  him  to  be  a  very  extraordinary  doc- 
trine, that  it  (hould  be  permitted  to  an  incendiary,  becaufe,  at 
the  time  the  fa£l  is  perpetrated,  he  happens  to  have  a  few  weeks 
infterefl  in  the  premifes,  withf^  impunity  to  do  an  irreparable  injury 
to  the  reverfioner  and  fubflantial  owner  of  the  houfe  he  dwelh  in* 

He  faid,  that  at  the  trial  Holme's  cafe  [3 J  was  relied  upon  fbr- 
the  prifoner,  as  efl^blifhing ;  that  it  was  not  felony  to  burn  » 
houfe,  whereof  a  man  is  in  pofleffion  by  virtue  of  a  leafefor  jnars : 
that  it  was  then  anfwcred,  that  the  propriety  of  that  deoifion  bad. 
been  queflioned  in  the  cafe  of  [c\  Elizabeth  Harru;  and  tbe  eon* 


[a]  c.  21.  f.  I. 

[>J  M,  10  Car.  l6j4.  Cro.  Car.  376* 

[c]  July  2,  1753.     Poller's  Crown  Law,  113. 

ftant* 


i 


Trinity  Term  2.1  Geo*  ^^  22^ 

ftant  pradicc  of  convifting  perfons  for  burning  houfcs,  with  in- 
tent to  charge  infurancc  offices,  was  alfo  at  that  time  infiftcd  up* 
on  I  but  that  fincc  the  trial  he  had  been  informed,  that  in  a  cafe  R^x 
from  the  0/J  BaUey  in  ^pril  fcffions  1780,  ftatcd  for  the  opi-  /J^(Xy^ 
nion  of  the  judges,  all  the  judges  prefent  had  dcterminedi  that  it 
was  not  arfon  by  common  law  or  by  flatutc,  for  a  teraior  to  fet 
fire  to  his  houfe;  and  that  they  thought  themfelves  bound  by  the 
authority  o(  Holme's  cafe:  that  this  was  the  cafe  of  one  Andrew 
Bree,  who  had  burnt  a  houfe,  of  which  he  was  in  pofieflion  under 
a  leafe  for  three  years  from  the  reveriioner  in  fee ;  that  there  had 
been  a  fimilar  cafe  of  one  Spalding  about  the  fame  time:  and  that 
for  thefe  reafons  he  fhould  decline  arguing  upon  this  point. 

But  as  to  the  fecond  point  he  infiflcd,  that  by  letting  fire  to 
and  burning  the  adjoining  houfe,  in  confequence  of  having  burnt 
fais  own,  the  prifoner  was  guilty  of  the  felony  charged  in  the  eighth 
eleventh  and  fourteenth  counts :  that  the  doing  of  an  ad:  which 
was  malum  in  fe  made  the  delinquent  anfwerable  for  all  the  pro- 
bable confequences  :  that  fetting  fire  to  his  own  houfe  was  origi- 
nally an  unlawful  adt :  that  the  jury  had  found  it  was  done  unlaw^ 
fulfy  and  malicioujly  :  and  that  whether  it  was  done  to  defraud  the 
reverfioner  or  for  any  other  purpofe  was  not  material ;  the  pro«« 
bable  confequences  were  that  he  mud  burn  the  two  adjoining 
boofes,  and  for  fuch  confequences  he  mud  anfwer :  that,  as  it 
was  malum  infe,  and  found  to  be  done  malicioufly,  it  became  by 
confequence  [^]  a  felony ;  and  was  as  much  fo,  as  if  the  a£t  had 
been  immediate.  Suppofeany  one  had  been  burnt  to  death,  or  the 
prifbner's  houfe  had  fallen  at  the  time  and  buried  any  man  in  tho 
ruins,  would  not  the  prifoner  have  been  guilty  of  murder  ?  That 
it  has  been  holden,  even  upon  a  fudden  provocation,  that,  if  one 
mafti  beat  another  in  a  cruel  and  unufual  manner,  fo  that  he  die, 
though  he  did  not  intend  his  death,  he  is  guilty  of  murder.  [^] 
60  if  a  man  give  a  woman  with  child  a  medicine  to  procure  abor- 
tioii  and  it  operates  fo  violently  asf  to  kill  the  woman,  this  is-  [e\ 
murder :  that  the  principle  of  thefe  decifions  was  not  confined  to 
murder,  but  was  applicable  to  arfon  or  any  other  felony :  and  that 
the  confequences  in  the  inftances  put  are  Icfs  probable,  than  that 
an  adjoining  houfe  (hould  efcape,  when  a  man  fets  fire  to  his  own. 


[a]  Cro,  Car.  376.  3  Inft.  6j* 
m  1  H.  P.  C.  454.  473,  474. 
[^J  lb.  165. 

C  g  2         .  That 
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1782.     That  It  has  been  laid  down,  that  even  where  a  trcfpafs  only  is 
intended  and  a  felony  cnfucs,  the  party  is  anfwerablc  for  the  felony : 


^y       and  that  it  is  faid  in  Dalton  [a],  that,  if  a  man  (hoot  unlawfully 
PsDLEir»     ^^  ^  hand  gun  and  fet  another  man's  houfe  on  fire  and  burn  it^  this 
is  felony. 

Bulter^  J.  But  that  is  contradiftcd  by  Lord  Hale\  [i^]  becaufe 
in  that  cafe  there  was  no  intention  to  burn  the  houfc. 
V  As  to  the  third  point,  the  objedion  that  the  offence  was  not 
properly  laid,  the  adjoining  houfe  not  having  been  in  any  count 
defcribed  as  the  property  of  Landry^  the  occupier,  he  contended  ; 
that,  it  being  kid  to  be  the  houfe  of  the  corporation  of  £rj^^/ 
and  alfo  of  Combe^  their  immediate  lelTee,  it  was  fufKciently  and 
properly  laid  :  that,  except  the  occupier,  it  was  ftated  to  be  the 
property  of  every  other  perfon  interefted  therein  :  and  that  in 
point  of  law  the  pofleflion  of  the  tenant  was  the  poiTeflion  of  the 
landlord  :  that  the  intereft  mud  remain  in  the  firil  leiTee,  if  the 
underleafe  did  not  dived  that  intereft:  that  it  has  been  lately  \c\ 
determined,  that  an  underleafe  was  not  affignment,  nor  the  under-* 
leiTce  liable  to  the  covenants*:  that  therefore  there  could  be  no 
privity  of  edate  between  the  prifoner  and  corporatiot^,  and 
confequently  that  the  houfe  in  the  prefent  inftance  Femain- 
ed  the  property  of  Combe^  in  whom  a  property  was  laid :  that 
though,  in  favour  of  life,  it  has  been  holden,  that  a  termor 
does  not,  by  burning  the  houfe  he  occupies,  burn  adem  alienam^ 
yet  none  of  the  cafes  had  gone  fo  far  as  to  fay,  that  it  is  a  falie  or 
infuf&cient  defcription  of  the  houfe  of  a  tenant  to  call  it  the  property 
of  the  reverfioner :  that  this  is  not  like  the  cafe  of  trefpa£;,  which 
is  founded  upon  the  pofleflion  fingly,  nor  that  of  burglary,  which 
mufl  be  laid  [^]  in  domum  manfionaUm  \  for  a  manfion-houfe  can 
only  be  faid  to  belong  to  the  occupier :  but  that  it  was  here  the 
houfe  of  both  or  either  :  and  he  relied  upon  the  words  of  Fofierp 
J.  in  [e]  Harris's  cafe  :  ••  the  houfe  might  with  flrift  legal  pro- 
priety have  been  confidered  as  the  houfe  of  the  landlord.  Both 
landlord  and  tenant  have  a  property  :  one  temporary  aad  iimited^ 
the  other  abfolute  and  perpetual."  . 


.   [fl]  Juflice,  c.  158.  p.  506.  Edit.  1727. 
Xb]  1  H.  P.  C.  569. 

\c]  Holford  v.  Hatch,  E«  190.3.  1779.     Dougl.  174/ 

[^]  3  Inft.  67. 

[/]  Crown  Law,  fo.  11 6, 

Lord 
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Friday,  Page,  Efq.  v.  Howard. 

HIS  was  an  adion  6f  trefpafs  for  entering  the  plaintifr$ 
_  clofe.  The  defendant  pleaded  the  general  iflue:  and  the 
caufe  was  tried  before  Lord  Mansfield  at  the  lafl  afli^es  for  the 
county  of  Surry^  when  a  verdi^  was  foand  for  the  plaintiff^  fiib- 
jeft  to  the  opinion  of  the  court  upon  the  following  cafe: 

Tuftices  have  ^^  ^774  ^  ^^^^  ''^  ^^^  paififti  of  Cobkam  in  the  county  of  Surry , 
power  to  Aop  leading  towards  the  parish  of  Or^^^^^^/i^  in  the  (aid  county,  wis 
up  roads  un-  lawfully  diverted  and  turned  by  an  order  of  two  juftices  of  the 
ilxYiil^^ly'  f'^^  county,  by  virtue  of  the  powers  given  by  13.  G.  3.  r. 78.  [a\ 
aa,  in  /•  ^9*  I"  y^^^  1782  another  road,  the  pjace  in  which  the  faid 
cafes  only  trcfpafs  was  Committed,  in  the  faid  pari(h.of  Cobham^  leadipg  to* 
road  is  fee  wards  the  parilh  of  Ockbam  and  alfo  towards  Chet^tjeyy  Byfieet  an(f 
out,  other  places,  w^s  (lopped  up  by  an  order  of  one  of  the  faid  ju^ice 

and  another  j  If  (lice  for  the  faid  county,   under  the  powers  give 
by  f.  2Z.  \b\  of  the  faid  a£t.     A  gate  was  ercdled  by  the  plaint' 

acn 


n     -■    .>i\ 


\a\  When  it  (hall  apppear,  upon  the  view  of  any  two  or  more  of  the  fttd  jnftices  c 
peacc/that  any  public  highway  may  be  diverted,  foas  to  make  the  fame  nearer  or  more 
modious  to  the  public  &c.  and  the  owners  of  the  lands  through  which  &c.  (hall  confer 
it  ihall  and  may  be  lawful  by  ord^r  of  fuch  juHices,  at  fome  fpecial  feflions  &c.  to 
turn,  and  ftop  up^  aad  iadiofe«  (ell,  and  difppfe  of  fuch  old  hi^ way  &c.  a^i  t^'  p 
the  ground  and  foil  for  fuch  new  highway  &c.  by  fuclv  ways   and  n7^n»  ^c.  ia  all. 
&c.  a:>  herein  before  mentioned  wi^ii  regard  to  highwvay»to^bb  widened  o^  diwrMI 
feft.  17.  • 

[^]  If  in  any  parifh  &c.  where  any  highway  (hall  be  diverted  and  turned  by  virtv 
a£l«  it  (hall  appear  to  the  juftices  who  are  hereby  authorized  to  view  or  inquire  into 
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^rofs  the  road  (o  flopped  under  the  laft  order  of  17829  and  the     lySi. 
£ud  gate  locked  up;  and  the  defendant  broke  down  thd  fame.—-     ^^^sr^ 
$jferf9  whether  thejuftices  under  the  faid  aft   f,  22.  had  a  power      ^*^J^ 
to  make  the  faid  order  for  (lopping  the  road,  where  the  faid  tref-    Howard. 
pafs  was  committed  ?    If  they  had,  the  verdift  to  (land.     If  not, 
to  be  entered  for  the  defendant. 

The  queflion  upon  this  cafe  was,  whether  the  juilices  who 
made  the  laft  order  for  flopping  the  road,  in  the  place  where  the 
trefpafs  was  alleged  to  have  been  committed,  and  who  were  not 
both  of  them  the  fame  as  thofe  who  made  the  iirft  order,  were 
under  f.  22.  of  the  aft  empowered  to  make  fut^h  order  ? 

Bond^  G.  for  the  plaintiff  contended,  that  the  legiflature  meant 
to  give  an  original  juri^iftion  to  the  magiftrates,  who  afted  un- 
der f.  22. :  that  the  power  thereby  given  was  a  fubftantive  power, 
and  independent  of  the  former  claufe :  that,  if  it  mufl  be  the 
aft  of  the  fame  magidrates,  it  mufl  be  done  at  the  fame  timb 
alfo :  and,  if  it  is  taken  to  be  at  the  fatee  time,  it  would  in  it& 
confequences  be  abfurd  ;  for,  at  the  time  of  diverting  the  roads,  it 
may  not  be  poflible  to  forefee  what  roads  it  may  be  neceffary  to 
ftop  up;  and  that  by  theexprefs  terms  o^f  the  prior  claufe  it  is  only 
where  a  road  has  firfl  been  diverted,  that  any  authority  is  giveiv 
to  flop  them. 

.Rous  for  the  defendant  infifled,  that  the  power  given  in  the 
latter  claufe  was  not  fubflantive,  but  merely  auxiliary  of  the  for- 
mer: that  it  mufl  beexercifed  at  the  fame  time,  and  by  the  fame 
juflices;  and  not  at  any  diflance  'of  time  by  others :  that,  if  the 
words  were  more  doubtful,  the  analogy  from  the  courfc  of  pro- 
ceeding under  the  aft  afforded  fo  clear  an  illuflration  of  the  lenfe 
of  the  legiflature,  as  to  remove  every  thing  like  difficulty  upon 
the  queflion  :  that  the  aft  direfts,  that  the  money,  arifing  from 
the  fale  of  the  road  flopped  up,  fhall  be  applied  to  purchafe  the 
land  where  the  new  highway  fhall  be  made  :  that  this  was  now 
impoHible  :  that  it  did  not  appear,  that  there  was  here  any  new 
road  to  be  purchafed :  that,  if  a   new   fet  of  magiflrates  might 


•  / 


that  there  are  other  highways  within  fuch  parifh  &c.  befides  that  ib  to  ^#  diverted  and  tunred^ 
nffhich  may,  without  inconvenience  to  the  putlic,  ht  diverted  into  £uch  new  highway  hereby. 
aothorieed  ta  be  made  or  into  any  othei'h^hw^ay  of  highways  within  Aichpariih  &c.  and- the 
charge  of  repairing  Aich  highway  or  highways  may  be  thereby  faved  to  fach  parifh  &c.  it 
annt'tiHi'iRay-be-lawfiil' for  fuch  juAites  tiiujuer  luchjughway  oi  highways  which  ntaix'ap* 
pear  to  them  unnecellary,  to  be  topped  ap»  and  the  foil  thereof  fold  &c* 


'^■ 


now 


Pagb 
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1782.     now,  at  the  end  of  eight  yearst  interfere,  they  might  at    the   end 
of  800  :  that  the  fubfequent  claafei therefore  was  plainly  refer^able 
to  the  prior;  and  that  the  powers  which  it  gave  could  be  exercifed 
UowARo.    by  thofc  only,   who  enforced  the  former. 

Lord  Mansfield.  However  we  may  agree,  that  it  might 
have  been  better,  if  the  ncceflary  remedy  had  been  extended  to 
both  cafes,  yet  upon  looking  into  the  adl  of  parliament  we  think 
we  cannot  be  warranted  in  putting  fuch  a  conftrudlion.  This  is 
not  a  general  power,  but  tied  up  to  a  particular  cafe.  The  power 
to  /hut  up  roads  is  given  only^  where  there  is  a  new  road  to  be 
fet  out.  This  {hews,  that  it  was  meant  to  be  one  intire  a£t  of 
the  magidrates:  that  the  two  claufcs  make  one  provifiony  and 
that  the  powers  under  them  were  to  make  but  one  tranfadion/ 
The  claufcs  are  fo  connected,   that  they  cannot  be  feparated. 

Butler.  J.  The  wording  of  the  latter  claufe  is  decifive,  that 
thefe  powers  are  to  be  exercifed  at  the  fame  time.  It  ena£ts,.  that 
if  the  juAices  authorifed  to  enquire  &c.  think,  that,  befides  the 
roads  fo  to  be  diverted  and  turned,  other  roads  may  be  diverted 
&;c.  they  may  (lop  them*  The  orders  for  this  purpofe  are  plain- 
ly intended  to  be  made  at  the  fame  time  and  by  the  fame  magif« 
trates,  who  were  adting  under  the  former  claufe. 
WiHes  and  AJloburJi^  Juflices,  concurring, 

Poflea  to  defendant* 


^uefdoiy 


N01 


V. 


Teh.  Wetherell,    Efq.    v.    Hall. 


as"we?uric.^  ^  \  ^  HIS  was  an  adlion  of  debt,  upon  the  ftat.  5  Ann.  [a]  for* 
gal  eiiate  J|[  the  better  prefervation  of  the  game.  The  declaration  con- 
fcltion'^un^.''  fifted  of  fcvcral  counts ;  the  fecond  of  which  charged  the  defen- 
der the  game  dant,  with  uling  a  certain  engine  called  a  gun  to  kill  and  deftroy 
laws:  but  the  the  game,  not  being  a  perfon  qualified  fo  to  do.  The  defendant 
©rthe^neccf.  P^^aded  the  general  iflue;  and  the  caufe  was  tried  before  Ejre  B. 
faryeftate  at  the  laft  affizcs  for  the 'county  of  Z)t/rj&^jw ;  when  the  jury  found 
means  the      ^  verdidt  for  the  plaintiff  upon  the  above   count,   fubiec^  to  the 

value,  clear  ..  ^,  *  irii-  r 

atleaiiof  all  Opinion  of  the  court  upon  the  tollowing  caie  : 

mortgages  That  the  defendant,    upon  his  marriage  with  his  prefent  Wife 

branc«"crea-  ^^^^^^  fcized  in  her  right  of  an  eftate  of  inheritance,  part  0 

ted  by  the  • •      

owner,  or         "" 

thofc  under  r  i  r 

whom  he  W  ^*  H-  '•4« 

claims.  .  Will 
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Y^hich  was  copyhold,  and  held  of  the  manor  of  Bondgate  in  ijZz. 
Darlington  in  the  county  of  Durham ;  which,  at  the  time  of  ^-^v^^ 
committing  the  offence  mentioned  in  the  declaration  and  before,  Wethbrell 
were  together  of  the  clear  yearly  value  of  one  hundred  and  three  hal"l. 
pounds  :  but  it  farther  appeared,  that  the  faid  defendant  and  his 
wife,  before  the  committing  of  the  offence,  (to  wit)  on  the  tenth 
day  of  May  one  thoufand  feven  hundred  and  eighty,-  duly  fur- 
rendered  a  clofe  of  land,  parcel  of  the  faid  copyhold  eflate,  unto 
Robert  Kelfey  and  his  fequels  in  right,  upon  condition,  that  if  the 
faid  Robert  Hall  and  Mary  his  wife,  their  fequels  in  right,  exe-  . 
cutors  or  adminidrators,  fhould  and  did  well  and  truly  pay  or 
caufe  to  be  paid  unto  the  faid  Robert  Kelfey^  his  executors  admi- 
niftrators  or  affigns,  the  full  and  juft  fum  of  four,  hundred 
pounds  of  lawful  money  of  Great  Britain^  with  legal  interefl  for 
the  fame,  a  tor  upon  the  tenth  day  oi  November  th^n  next,  that  then 
and  upon  fuch  payment  in  manner  aforefaid  the  faid  Robert  Kel-- 
fey  and  his  fequels  in  right  (hould  and  would  refurrender  the  faid 
prcmifes  unto  and  to  the  ufe  of  the  faid  Robert  Hall  and  Mary 
his  wife  and  their  fequels  in  right  at  their  proper  cofls  and  charges 
accordingly ;  and  that  the  faid  Robert  Kelfey  was  upon  the  faid 
tenth  day  of  May  admitted  thereto;  and  the  faid  mortgage  ftill 
continued  upon  the  fame;  and  that  the  faid  clofe,  at  the  time  of 
committing  the  offence  and  before,  was  of  the  clear  yearly  value 
of  fourteen  pounds,  parcel  of  the  faid  one  hundred  and  three 
pounds  ;  and  that  the  interefl  of  the  faid  mortgage  had  been  regu- 
larly paid,  and  the  mortgagee  had  not  entered  into  poffeflioa  of 
the  copyhold  clofe  mortgaged  to  him. 

The  queftion  referved  for  the  opinion  of  the  court  was,  whether 
the  defendant  at  the  time  of  committing  the  offence  was  duly  qua- 
lified to  ufe  engines  to  kill  and  deftroy  the  game  ?  ^ 

JLambe  for  the  plaintiff  contended,  !•  that  ^  legal tdztc  of  lool. 
per  annum  was  neceffary  to  conftitute  a  qualification  to  kill  game : 
that  here  the  defendant  had  no  more  than  an  equitable  cftate  in  the 
part  mortgaged  :  that  fuch  eflate  cannot  be  taken  notice  of  by  a 
court  of  law  in  thecondrudlion  of  an  a(ft  of  parliament:  that  by 
the  fiat,  [j]  22  and  23  Car.  2.  an  eflate   of  an  annual  value  lefs 


\a\  All  and  every  perfon  and  perfons  not  ha^vin^  lands  and  teneinents,  or  fome  other  eflate 
of  inheritance,  in  his  own  or  his  wife's  right,  oi  the  cUar  yearly  value  of  one  hundred  pounds 
per  annum  &c.  are  hereby  declared  to  be  perfons  by  the  laws  of  this  realm  not  allowed  to  have 
or  keep  for  themielvcs,  or  any  other  perfon  or  perfons,  any  guns  &c.  c.  25.  f.  3. 

H  h  than 


232  Michaelmas  Term  23  Geo.  3*  • 

1782.      than  150/.  muft  be  of  an  inheritable  nature  to  giv,e  a  quali6cation : 
^^-'v^      that  the  defendant,  fo  far  from  having  an  intereft  of  this  charaftcr 
Wetherell  and  defcription,  was  only  tenant  at  will  to  the  mortgagee. 

^erfus  g^jj  Y,ox^  MansficId  intimating,  that  it  would  be  difficult   to 

Hall.  t     ^  i^ir       y         i     •    /*  n    j 

lupport  this  ground  of  argument,  Mr.  Lambe  mfiltcd, 

2.  If  an  equitable  eftate  were  confidercd  as  giving  a  qualification, 
that  Aill,  in  point  of  annual  value^  the  defendant  had  nQt»  upon 
the  true  conftrudion  of  the  a<5t  of  parliament,  an  eftate  fufficient 
to  qualify  him.     That  the  words   of  the  aft  were;  **  xht  clear 
yearly  value  of  loo/.  :*'  that  this  could  not  mean  the  grofs  value 
of  the  eAate,  but  muft  mean  the  net  income :  that  fuch  it  could 
Dot  be,  if,    by  incumbrances  of  any  fort,  the   iffues    and    profits 
were  brought  within  that  fum  :  that  the  objedl  of  the  legiflature 
was,  to  intitle  thofe  only,  whofe  independence,  arifing  from  the 
produce   of  their  lands,  would  enable   them  to   ufe  thefe   rights 
for  the  purpofc  of  amufcment :  that,  upon  comparing  the  value  of 
land  at  the  time  this  law  pafifed  with  its  prefent  value,  it  Would 
be  found  that  the  meafure  of  this  independence  liad  already  been 
reduced  much  below  the  intention  of  the  legiflature:  that  if  the 
conftruAion  contended  for  were  admitted,  no  degree  of  intereft 
whatfoever  in  the  produce  of  lands  would  be  ncceflary,  and  the 
intention  of  the  legiflature  muft   be  totally  fruftrated  ;  inafmuch 
as  the  holder  of  an  eftate,  whether  he  charged  it  himfelf  to  its  ot- 
moft  value  or  had  it  transferred  to  him  under  fuch  charge,  without . 
having,  or  without  ever  having  had,  an  income  arifing  out  of  land 
to  the  amount  of  one  farthing,  muft  in  fuch  cafe  be  intitled. 
Lord  Mansfield  C2l\Y\v\^  upon  the  other  fide, 
Cbambre  for  the  defendant  ftated  the  only  queftion  to  be,  whcr 
ther  the  intereft  of  the  mortgage  was  to  be  confidered  as  fuch  a. 
reduction  of  the  annual  value  of  the  eftate,  as  would  deftroy  the 
defendant's  qualification  ?  and  he  contended,  that  this  was  a  pe- 
nal law-    and  would  not   therefore   be  extended  by  conftrudion  i 
that  it  was  bcfides  a  general  law  and  in  its  terms  does  not  require 
the  party  to  have  a  legal  eftate  :  that  the  words  of  the  aft  are  ••  not 
having  Sec,;"  within  which  words  an  equitable  eftate  is  fufticient: 
that  in  deciding  on  points  of  this  nature  thefubftance  ought  prin- 
cipally to   be  regarded  :   that  i\i^  cejiuy  que  trujl  was  fubftantially 
the  owner:  that  courts  of  law  in    many    inftances   advert  to   the 
pradlice  of  a  court  of  equity  ;  as  in  the  common  cafe  of  a  truftec, 
who  is  not  permitted  to  ejeft  his  cejiuyque  trufi. 

See 
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Sec  then  how  a  mortgagor  is  confidered  there?  The  mortgage     lySz. 
Is  in  fubflance  a  fpecialty  debt,  the  equity  of  redemption  is  con-     ^--v^ 
fidered  as  real  eftate^  and  defcends  to  the  heir  of  the  mortgagor  j  WETHE»ELt 
who  is  confidered  as  a  debtor,  and  his  perfonal  aflrts  liable  in  the      ^^^{"^ 
firft  in  fiance  to  difcharge  the  mortgage:  and,  though  at  law  the 
heir  of  the  mortgagee  takes  a  legal  eftatc,  yet  the  perfonal  repre- 
ientatives  are  confidered  as  intitled  to  take  the   benefit  and  receive 
the  mortgage  debt. 

He  farther  infifted,  that  a  mortgagee  can  never  get  pofleffion,  if 
the  mortgagor  is  ready  to  pay  the  money  :  that  by  rtatute  [a]  it 
may  htipiiA  impendentelite  :  and  that,  if  the  legal  eftateonly  were 
to  be  regarded,  an  eftate  of  a  thoufand  pounds  a  year,  mortgaged 
in  fee  for  one  hundred  pounds,  would  not  furnifh  a  qualification. 

That  the  only  queftion  that  remained  was,  whether  the  interefl 
of  the  mortgage  money  was  to  be  confidered  as  an  outgoing,  that 
would  reduce  the  value  of  the  eftate  below  loo/.  ?  and  he  contend- 
ed, that  the  interefl:  was  not  a  thing  ifTuing  cut  of  any  part  of  the 
eftatc  in  the  nature  of  a  rent  or  fervice  :  that  both  principal  and 
intereft  were  a  debt :  that  the  intereft  muft  be  confidered  as  a  debt 
on  the  perfonalty,  juft  as  the  principal  is  confidered  as  a  debt : 
and  that  the  eftate  was  neither  made  of  greater  or  lefs  value  by 
the  mortgage,  but  was  merely  a  pledge  for  the  payment  of  the 
debt:  that  the  legiflature  therefore,  when  they  u fed  the  words 
*'  clear  yearly  value,"  meant  to  advert  only  to  the  value  of  the 
cilate  itfelf,  and  not  to  the  quantity  of  intereft,  that  any  perfon 
might  have  in  it ;  the  thing  itfelf  without  any  regard  to  the  charge 
upon  it  I  provided  only  that  the  party  was  in  pofTeflion  :  ihat  in 
the  fame  manner,  in  the  cafe  of  a  mortgagee  in  poflcflion,  there 
can  be  no  doubt,  but  that  he  is  intitled  to  kill  game:  and  the 
court  in  fuch  cafe  will  not  inquire  into  the  amount  of  his  intereft 
money,  of  the  fum  advanced  to  the  mortgagor  upon  his  land ;  pro- 
vided the  fecurity,  the  land  itfelf,  be  of  the  annual  value,  which  the 
Uw  requires  :  that  the  court,  before  they  pronounced,  would  well 
weigh  the  confequences  of  fuch  a  dodtrine,  as  is  contended  for  : 
that  the  juftices,  who  muft  inquire  into  this  in  a  fummary  way, 
m^iift  make  all  perfons  of  whatever  oftenfible  eftate,  difclofe  their 
private  circumftances ;  which  would  be  too  great  an  extehfion  of 
a  laWy  already  confidered  in  many  inftances  as  tyrannical :  that  a 


[pi]  7  G.  2.  C.  20.  f.  i« 
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1782.     rent  charge  indeed  or  fcrvices,  iffuing  out  of  an  eftate,  as  matters 

'-^v^      of  notoriety,  might  perhaps  beconfidcrcd  by  the  jufticesj   but  of 

Wetmerell  fy^h  things  only,  as  were  oftcnfiblc,  could  they  take  cognizance : 

Hall',      that/if  every  private  family  tranfadion  in  money  concerns  were  to 

belaid  open,  if  it  could  be  ferioufly  argued,  that  fuch  difcufljons 

were  proper  fudljefts  for  a  fummary  jurifdidion,  it  would  be  in* 

vefting  juftices  and  informers  with  powers  of  harraffing  the  coun-* 

try,  as  far  beyond  any  known  precedent,  as  it  was  beyond  the  in* 

tention  of  the  legiflature  :  that  their  objefl  had  not  at  any  time 

been  an  inquiry  into  debts,  but  the  actual  pofleflion  of,  andintereft 

in,  landed  property,  and  the  vifible  amount  and  extent  of  that 

property. 

Thar,  as  there  was  no  authority  diredlly  upon  this  fubjed,  it 
was  proper  to  confider  the  queftion  by  analogy  to  the  ftatates  in 
fan  materia:  that  moft  ftatutes  in  thefe  cafes  require  a  qualifica- 
tion altogether  in  land  ;  but  that  two  ftatutes  in  the  reign  of  King 
yarms  intitle  the  party  under  perfonal  as  well  as  real  qualifications : 
that  the  ftatute  2  Jac.  [a]  enads,  that  no  one,  *«  except  fuch  per- 
fon  or  perfons,  which  fliall  be  feifed  &c.  oi  lands ^  tenements  or 
hereditaments  of  the  clear  yearly  value  often  pounds  by  the  year  or 
more,  over  and  above  all  charges  and  reprifes ;  or  be  pojfejjed  of  goods 
or  chattels  to  the  full  value  of  two  hundred  pounds  to  his  own  ^,fhall 
be  qualified  &c. :'.'  that  it  appears  from  hence,  that  the  mere  having 
in  one's  own  right  and  commanding  the  ufe  of  perfonal  property  is 
fufficient  to  give  a  qualification,  whatever  may  be  the  amount  of 
fuch  aproprietor's  debts;  confequentlythat  whenthefameftatutcte* 
quires  the  having  of  a  real  eftate  of  a  clear  yearly  value,  it  muft  mean 
an  eftate,  which  would  let  for  a  clear  fum  without  any  dedudion 
to  be  allowed  to  the  occupier,  and  exclufive  of  charges  and  reprifes 
iffuing  out  of  the  land  ;  and  that,  if  debts  were  not  to  afFedl  the  yiri/ 
value,  mortgages,  which  were  no  more  than  debts,  ought  not  to 
reduce  the  clear  value  j  and  that,  fuch  not  being  charges  ftridtlyiffu- 
able  out  of  the  lands,  no  inquiry  was  meant  to  be  given  into  them : 
that  in  like  manner  the  ftat.  j  Jac.  [b\  qualifies  perfons  *'  having 
any.  manors,  lands,  tenements  or  hereditaments  of  the  cledr^ yearly 
value  oi  \oLt  or  worth  in  goods  and  chattels  200 /.  :*'  that  the 
flat.  13  -R.  r.  13.,  which  was  the  earlieft  upon  this  fubje<a,  and 


[ 
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which  muft  have  been  referred  loby  theframers  of  the  above  afts,     I782« 
qualifies   Jaymen,  having  lands  or  tenements  to   the  value  &c,,       *-*v^ 
and  clergymen,  advanced  to  the  value  &c,;   and  that,  as  the  title  Wethbrell 
of  this  adt  W2S    '*  none  ftiall  hunt,    but   they  which  have  a  fuffi-       Hall» 
cicnt  cftatc,"    a  collateral  charge  could   not  affedl   the  privilege; 
and,  if  there  v^^as  nothing  ftridtly  ifluing  out  of  the  land,  the  hav^ 
ing  here  muft  be  fufHcient. 

That  in  other  cafes,  where  the  legiflature  have  ufed'the  fame 
language,  mortgages  have  not  by  conftrudion.  been  confidered  as 
incumbrances  that  reduced  the  value  of  the  eftate:  that  by  ftat. 
8  H.  6.  r.  7.  knights  of  /hires  are  to  be  chofen  by  **  people 
&c/*  whereof  every  one  of  them  flia.ll  have  free  land  or  tenement 
to  ihfiva/ue^.&cc.  above  all  charges :  that  not  only  mortgages  were 
never  conftrued  to  affedt  this  right,  but  even  fo  late  as  the  7th 
and  8th  of  W.  3,  the  legiflature  \a'\  declared,  that  *'  the  mortga- 
gor or  cejluy  que  trufi  in  poflTefllon  fliall  and  may  vote  for  fuch  e£- 
tatcs,   notwithftanding  fuch  mortgage  or  truft/' 

Buller^  ].  But  he  muft  fwear,  that  he  has  forty  fliillings  a« 
year,  above  every  charge  payable  in  refpeft  of  them. 

Chambre^  But  this  is  by  the  exprefs  provifion  of  \h\  fubfc- 
quent  flatutes. 

Lord  MansJieU.  The  privilege  here  is  given  to  property  ;  and 
the  cejiuy  que  trujl,  the  mortgagor,  is  really  the  owner :  the  truf- 
tee,  the  mortgagee,  is  merely  nominal.  We  confider  the  defend- 
ant's intereft  in  this  court  juft  as  it  would  be  confidered  in  a 
court  of  equity.  It  is  an  intereft  fubjedt  to  the  payment  of  the 
mortgage:  it  is  a  qualification  of  property;  and,  though  it  is  not 
ncceflary,  that  he  Ihould  have  a  legal  eftate,  he  muft  have  fuch 
property  in  the  land,  as  fliall  produce  a  clear  income  of  100 A 
per  annum-,  or  it  might  be  carried  fo  far,  as  that  he  might  have 
nothing,  and  )et  enjoy  the  privilege.  What  then  are  a  mortga- 
gor and  mortgagee  in  Chancery  ?  One  the  owner,  and  the  other, 
as  havirfg  a  charge  upon  the  land ;  and  the  charge  goes  along 
with  it. 

Buller^  J.  In  the  cafe  of  rent-charges  the  cogftizance  of  the 
juftice  is  admitted;  and  in  many  others  they  muft  interfere,  as  in 
contrails  between  landlord  and  tenant.     Neither  is  there  any  pre- 
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.  178(2.     tence  on  the  part  of  the  defendant  to  complain  of  hardfhip.     Pof- 
^^^y^^     fcflion  is  prima  facie  evidence  of  property.     The  defendant  muft 
Wethbrell  therefore  be  prcfumed  to  be  the  intire  owner.     The  hard  taik 
Hall'      '*^^  upon  the  Other  party  1   who  muft  make  proof  of  the  contrary. 
If  the  juftice  may  receive  proof  of  rent-charges^  and  fervices^  what 
fhould  prevent  his  doing  the  like  as  to  mortgages  P  The  only  point 
then  is,  whether  the  words  *'  clear  yearly  value"  mean  **  clear  year- 
ly value  to  the  perfon  in  pofleflion  ?*'  The  words  of  this  a£t  would 
by  themfelve^  leave  little  room  for  doubt ;    but,    when  explained 
and  fupported  by  the  ftatutes  of  K.  James  in  pari  materia^   the 
words  of  which   are,  •*  over  and  above  ^// charges  and  reprizes," 
it  can  no  longer  admit  of  queftion,  but  that  it  muft  mean  clear 
value  to  the  perfon  in  pofteftion :  lor,  by   the   common  rule  of 
conftrudtion,  all  ftatutes  upon  the  fame  fubjeA  are  confidered  as 
making  one  fyftem  of  law;  and  confequently   the  words  in  the 
-two  laft  ftatutes  muft  be  referred  to  the  ftatute  in  queftion. 
Willes  and  AJhburJi^  Juftices,  concurring, 

Judgment  for  the  plaintiff. 
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Friday^ 
January  24. 

On  removal 
of  a  njuidttVt 
it  is  enough 
in  the  firil  in- 
ftancs  to 
prove  her 
maideQ  fet- 
tlement. 


Rex  V.  Inhabitants  of  Woodsford. 

TWO  Juftice;  by  an  order  remove  Mary  Pitman^  widow, 
and  her  four  children  from  the  parifli  of  Woodsford  xn  the 
county  of  Dorfet  to  the  parifli  of  Wimborne  Minfter  in  the  fame 
county.  The  feflions  on  appeal  adjudged  the  fettlement  to  beat 
Woodsford^  quaflied  the  order,  and  ftated  the  following  cafe : 

2  That 
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That  by  a  rule  of  the  quarter-fcffions  for  the  faid  county   of     1783* 
Dorjet  it  is  ordered,  that,   upon  all  cafes   of  appeals  againft  any     ^-^-v^^ 
order  or  orders  of  removal,   the  appellants  (hall  begin,   and  in  the       R^x 
firft  place  fhew  feme  fettlement  of  the  pauper  or  paupers  out  of  the  jnhrbitantsof 
paridi  of  the  faid  appellants;   and  thereupon  the  respondents  fhall  Woodsford. 
go  into  their  cafe.     Upon    the   hearing  of  the  above  appeal,   in 
purfuance   of  the  faid    rule,    the  appellants  produced  a  copy  of 
the  regiftcr  of  the  birth  of  Mary  Scutt  in  AJfpuddle  i    and  the 
pauper,  Mary  Pitman^  fwore,   that  Mary  Scutt  was*  her  maiden 
name.     The   counfcl   on  the  part  of  the  refpondents   objedted, 
that  this  was  not   fufficient;  but  that  the  birtli  of  the  pauper's 
hufband,  Robert  Pitnjan,   ov  feme  other  fettlement  of  his,  ought 
to  have  been  fliewn  ;    and  farther,  that  to  identify  the  laid  Mary 
Scutt f  it  was  neceflary  for  the  appellants  to  prove  the  marriage  of 
the  faid  Mary  Scutt  with  the  faid  Robert  Pitman.     The  court 
adjudged,  that  the  proof  of  the  birth   oi  Mary  Scutt  was  fufR- 
cient ;  and  that  the  onus  probands  of  the  marriage  lay  upon  the 
refpondents,  in  order  to  prove   their  cafe,    and  quafhcd  the  faid 
order  of  juftices. 

Cowper^  H.  moved  for  a  rule  to  fhew  caufe,  why  this  order 
ihould  not  be  quafhed,  upon  the  ground,  that,  the  pauper  hav* 
ing  been  removed  in  the  charadler  of  a  widow,  fuch  order  im- 
ported, that  it  was  a  removal  to  the  place  of  her  late  hufband's 
fettlement :  that,  unappealed  from,  it  would  be  concluiive  evi- 
dence of  his  fettlement:  and  that  as  this  mufl  confequently  have 
been  the  only  point  meant  to  have  been  brought  in  ifTue  between 
the  parties,  the  maiden  fettlement  of  the  woman  was  nothing  to 
the  purpofe,  and  did  not  apply  to  the  queftion  before  the  court. 
Sed  per  curiam. 

It  may  be,  the  hufband  had  no  fettlement;  and  if  he  had,  till 
difcovered,  her  own  would  in  the  mean  time  remain.  You  were 
notfurprifed;  but  could  not  or  would  not  anfwer  it.  It  is  enough 
in  the  firfl  inftance.     The  fefllons  have  done  right. 

Motion  denied. 

Vide  Rex  v.  Inhabitants  of  Ryton,  H.  18  G.  3.  1778.  ante 
p.  39.  Rex  V.  Inhabitants  of  Henfingham,  Tr.  22  G.  3.  1782, 
ante,  p.  206.  and  Rex  v.  Inhabitants  of  Edifore  or  Hedfor,  M. 
24  G.  3.   1783.  poft. 


Rex 
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Wtdmfday.  Rex  V.   Tufticcs  of  Peterborough. 

itmuftappcar  JIF/'ALLACE  had  obtained  a  rule  to  (hew  caufe  why  a  manr 
ftatcV  that  a  damus  (hould  not  iffuc,  directed  to  Charles  Tarrant^  deaa 

place  cither  is  oi  Peterborough  and  the  Reverend  William  Broijcne,  juftices  in. and 
ial% ''liiu,  ^^^  the  liberty  of  the  foke  of  Peterborough  in  the  county  of 
or  at  leaftthat  Northampton^  to  appoint  overfcers  of  the  poor  of  a  certain  vill  or 
it  is  fo  repu-    township   callcd   Peterborough  Minfier,    oiherwifc   the   Minfter^ 

ted,  to  war-         5^1  •      Ar*ji*L-.  • 

rant  an  np.     within  the  faid  liberty. 

plication  for  The  fadts  upon  the  affidavits  in  fupport  of  the  rule  were,  that 
a  mandamus  ^j^hin  or  clofe  adjoining  to  the  city  or  tov/n  of  Peterborough  is 
overieers.  a  Certain  place,  callcd  Peterborough  Minjler :  that  it  has  always 
Thefitcs  and  been  extraparochial,  and  always  had  a  number  of  poor  belonging 
andent^cathe-  thereto :  that  fuch  poor  had  till  the  fcventh  of  May  laft  beea 
drais,  colic-  always  maintained,  as  the  poor  belonging  to  fuch  extraparochial 
ges  and  inns  pjace,  t)y  the  diredions  of  the  dean  and  chapter  of  the  faid  place, 
frxtrapar'oT  Called  the  Minjler i  and  out  of  fome  fund  belonging  to  them: 
chaL  that  on  the  ninth  of  May  laft  the  chapter  clerk  of  the  faid  dean 

and  chapter,  being  applied  to  to  receive  E/ther  Key^  widow,  a 
pauper  belonging  to  the  faid  extraparochial  place  and  who  had 
come  by  pafs  to  the  parifli  of  St.  John  the  Baptift,  within  the 
faid  city  or  town,  and  clofe  adjoining  to  the  faid  Minjier^  as  a 
rogue  and  vagabond,  declared  ;  that  the  faid  dean  and  chapter 
had  already  fo  many  poor,  that  they  did  not  know  how  to  main- 
tain them  ;  and  that,  though  this  pauper  did  belong  to  the  Min^ 
Jier^  he  (hould  not  take  her  in,  as  there  were  no  officers  appointed 
within  the  Minjier  to  whom  any  order  of  removal  could  be  direc- 
ted ;  and  that  he  meant  to  avail  himfelf  of  fuch  want  of  appoint-* 
ment :  that,  upon  a  ftatement  of  thefc  fads,  application  was  alfo 
made  to  the  defendants  and  to  two  other  jullices  of  the  peace  for 
the  liberty  of  the  foke,  all  of  whom  refided  within  ihc  faid 
extraparochial  place  called  the  cathedral  oi  Peterborough  ov  Min^ 
Jier^  to  appoint  an  officer  for  the  fame  and  to  grant  their  order  of 
renovaldireded  accordingly:  that  the  faid  ju  it  ices  refufed  fo  todo, 
no  officer  having  at  any  time  before  been  appointed  for  fuch  place  ; 
though  itwasfworn  they  believed,  that  the  pauper  of  right  belonged 
thereto:  that  the  faid  extraparochial  place  contains  upwards  of 
forty-fix  acres  of  ground  ;  known  by  feveral  diftindt  names,  viz. 
the  Minjier -Clofe^  the  Minjier- Square,  the  Vineyard,  &c.,  and, 

together 
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together  with  the  bi(hop's  and  fix  prebendal  houfes,  twenty-five  I7S3« 
dwelling  hoofes  at  Icaft,  exclufive  of  poor  houfes ;  and  that  thefe  ^>v^ 
houfes  are  inhabited,  except  in  the  inftance  of  the  bi(hop  and  Rix 
three  of  the  prebendal  houfes^  altogether  by  laymen  or  by  ftran*  u^l^l  oi 
gers  to  the  cathedral,  and  thofe  generally  perfons  of  fortune :  Peter* 
that  the  faid  twenty-five  dwelling  houfes  contain  upwards  of  »0RcugHi 
124  perfons :  that  there  are  alfo  in  the  faid  extraparochial  place 
feveral  poor  houfes,  containing  a  number  of  poor,  who  have  by 
birth,  marriage  or  fervitude,  acquired  a  fettlement  therein ;  and 
who  from  fome  fund  belonging  to  the  dean  and  chapter  receive  as 
a  maintenance  the  fum  of  two  (billings  or  eighteen  pence  by  the 
hands  of  the  chapter  clerk  together  with  their  divifion  of  the 
facrament  money,  amounting  to  fixpence  per  week  over  and  above 
the  afore  faid  payment:  that  there  is  alfo  in  the  faid  Mif^Jier  a 
grammar  fchool  with  an  annual  endowment  for  the  fupport  of 
the  mailer,  payable  out  of  fome  fund  belonging  to  the  dean  and 
chapter;  by  whom  the  faid  mafler  is  appointed  :  that  within  tho 
faid  Mittjicr  there  is  a  place  for  the  performance  of  divine  worfliip 
and  for  the  burial  of  the  dead ;  and  that  it  appears  from  the  regif* 
ter  there  kept  for  the  purpofe,  and  which  is  diftindt  and  feparate 
from  that  of  the  parilh  church  of  St.  John  Baptift^  that  from  the 
year  1756  to  the  end  of  the  year  1781  there  have  been  42  mar- 
riages and  48  baptifms,  and  from  the  year  1757  to  the  end  of 
the  year  1781  58  burials  had  therein  :  that  the  land  and  build- 
ings fituate  within  the  faid  Minjler^  from  a  valuation  taken  thereof, 
are  of  the  annual  amount  of  40c  A  at  lead  :  that  the  arrears  of  inte- 
reft  due  upon  the  fum  of  200/.  lodged  in  the  hands  of  one  of  tho 
deponents  in  fupport  of  this  rule  in  the  chara<^er  of  trudee,  and 
which  had  devolved  upon  three  poor  girls  who  had  become 
chargeable  to  the  faid  extraparochial  place,  were  demanded  of 
him  by  the  chapter  clerk  of  the  faid  cathedral  or  Minfier  and  by 
him  paid  accordingly,  and  a  receipt  given  as  follows  : 

Received  6th  November  1782  of  Roger  Parker  Efq.  the  fum 
of  2/.  3/.  8  d.9  the  balance  of  his  account  with  Jeremiah  Stam^ 
ford^  for  intereft  money  in  full  to  the  nth  day  oi  September  laft, 
and  to  be  by  me  applied  towards  the  maintenance  of  the  three  children 
of  the  faid  Jeremiah  S tarn  ford »  nvho  have  become  chargeable  to  tbt 
dean  and  chapter  of  Feter borough. 

Nathaniel  Hudfon^  Chapter  Clerks 
%l.  3/.  8V. 

I  i  That 
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J783.         That  in  the  memory  of  another  of  thefe  deponents,  wha  was 

^^^v^     86  years  of  age,   there  had   been  fcveraJ  other  poor  houles  inba« 

^"        bited  within  the  faid  extraparochial  place,  but  that  fome  of  them 

.  juftkesof    were  fallen  down,  and  that  others  had  been  taken  down  by  order 

Peter,      of  the  dean  and  chapter  to  prevent  iheir  being  inhabited,     •    • 

Againft  the  rule  it  was  fworn  by  the  defendants,  dodor  Tirr- 
rant  and  do(Sor  Browne^  the  dean  and  one  of  the  prebendaries  of 
thd  cathedral  church  of  Peterborough,  that  the  prccindl  or  cleft 
of  the  cathedral  church  o(  Peterborough,  defcribed  in  the  affidavit 
in  fupport  of.  the  rule,  by  the  name  of  the  Minjier,  is  extrapa- 
rochial; and  is  not  a  townihip  or  villor  was  eMer  ftf  reputed  v- 
that  there  have  been  poor  perfons  many  yeari  refident  within 
the  faid  precindt;  and  that  within  their  preciu£ts  the  dfcan  and 
chapter  are  by  their  (latutes  required  to  diflribute  in  charity  the 
fum  of  20A  annually:  that  it  appears  by  a  regrfter  book  kept  for 
that  purpofe  that  till  the  year  1737  the  aforcfaid  fum  and  no  more 
had  been  annually  fo  applied  from  the  chapter  fond  %  and  that  this 
fum  together  with  the  facrament  money  had  been'  fufficient  for  the 
fupport  of  the  poor  then  belonging  to,  or  inhabiting,  the  faid 
precindl :  that  it  appears  from  the  fame  book  that  in  the  year 
J737,  this  fum  proving  infufficient,  a  farther  fum  was  expended 
for  their  relief,  and  that  fmce  that  period  the  expcnce  of  main- 
taining the  poor  belonging'to  the  faidprecindt  has  in  fome  years- 
amounted  to  upwards  of:8o/. ;  but  that  the  dean  and  "chapter- 
have,  although  without  any  other  appropriated  fond,  defrayed  the 
whole  expence  :  that  this  burthen  has  tended  to  the  diminution 
of  the  revenue  allotted  for  the  ftipends  of  the  feveral  officers  of 
the  faid  cathedral,  the  repairs  of  the  fabric  and  other  contingent 
expences :  that  the  land  and  buildings  within  the  faid  precind, 
exclufive  of  the  bifhop's  palace  and  other  official  ho&fes,  belong 
partly  to  the  bifhop  and  partly  to  the  dean  and  chapter;  and  a#c 
all  (except  two  houfcs  which  are  the  property  of  private  •perfons) 
occupied  by  their  refpedlive  leflees  :  that  there  never  was  any 
conftable  or  other  civil  officer  appointed  or  chofen  for  the  iaid 
precindt  or  clofe,  or  any  overfeer  of  the  poor  or  churchwarden ; 
nor  have  the  inhabitants  ever  contributed  to  the  relief  of  the  poor 
within  the  precindt  or  been  called  upon  fo  to  do:  that,  upot>the$ip'* 
plication  made  tothcfe  deponents  to  appoint  an  overfeer  of  thc^poor 
for  the  precinft  of  the  cathedral  church  of  Pt'/^r^^r^ft^ifr  and  to- 
grant  an  order  of  removal  ficc,  as  there  appeared  no  trace  or  veftige 
of  any  fuch  office  in  any  of  the  writings  or  regiflers  botoogtog  to 

the 
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the  fald  church,  and  as  no  fuch  officer  or  churchwarden  ever  had  1783. 

to  their  knowledge  been  appoir\tcd,  they  were    of  opinion,  that  ^-'V'^ 
they  had  not  authority  to  make  fuch  appointment;  and  therefore        Rfx 

declined  to  comply  with  the  requifition  made.  ,  ^f''^'"  ^ 

«    -^  -  *  Juiliccs  of 

Hoivorth  and  Blake  (hewed  caufe  againil  the  rule  for  a  manda-  Peter- 
mus  ;  and  inliftcd,  that  the  preciaiit  in  queflion,  having  been 
formerly  the  Qte  of  a  religious  houfe  and.  now  that  of  the  cathe- 
dral, and  being  alfo  that  part  of  the  edate  and  revenue  of  the 
church  which  was  fet  apart  for  ;he  refidence  of  its.higheil  mi- 
niflers  and  oiiicers,  was  extraparochial ;  and  not  in  its  nature  that 
fort  of  eftabliil)mcnt  which  had  ever  in  ^ny  inftancc  been  fubjec- 
ted  to  temporal^ cares  and  parochial  duties  :  that  other  places,  fet 
apart  for  (ludio)is  retirement,  though  not  exprefsly  dedicated  to 
religion,  have  ever  had  a  fimilar  protedlion  :  that  if  the  bounty  of 
ihe  (latutes  and  the  humanity  of  the  prefent  poHefTors  had  fo  long 
induced  them  to  make  a  voluntary  provifion  for  the  poor  within 
their  precind,  it  could  hardly  be  thought  a  legal,  any  more  than 
it  was  an  equitable,  ground  of  fubjeding  them  to  unprecedented 
burthens,  becaufe  thcextent  of  their  benevolence  and  charity  had 
been  carried  beyond  all  example:  that  it  was  a  decifive  anfwer  to 
this  application,  that,  except  upon  the  face  of  the  rule,  no  charge 
aj^peared  that  t|iis  place  was  either  a  townfliip  or  vill :  that  in 
the  cafe  of  [^;]  the  K.  v.  inhabitants  of  Denbam  it  is  holden 
clTcptial,  that  the  place  "  at  the  leaft  (hould  have  the  reputation  of 
a  vill  or  town"  to  be  intitled  to  have  overfeers  appointed  withia 
it  under  flat,  i  7  &  14  Car.  2.  c.  12* :  that,  nothing  of  this  fort 
being  difclofcd  by  the  affidavits,  the  authority  of  the  cafe  of 
[^]  the  K.  1).  Juftices  of  Bedford/hire  would  govern  the  prefent, 
and  confequently  this  rule  be  difcharged  .with  cofls. 

Wallace  in  fupp^^rt  of  the  rule  infiftedj  that  what  is  a  vill 
within  the  adt  of  parliament  is  matter  of  law;  and,  as  is  laid 
down  by  Hardwire  Ch^  J.  in  the  Deniam  ciik,  **  muft  be  left 
to  the  judgment  of  the  court,  [c]  upon  the  circumftanccs  of  the 


u 


E.  8  G.  2.  1735.  Burr.  Setd.  Caf.  fo.  ^2. 

E.  22.  G.  3.  1782.  Ante,  p.*  167. 
t]  So  it  is  laid  down  by  the  fame  learned  judge  and  the  whole  court  with  refpea  to 
fraud,  in  the  cafes  of  Rex  v.  Inhabitanli  of  Tefi/orJ,  Tr.  8  &  9  G.  2.  1735.  Burr.  ScttU 
Caf.  57.  And  Rex  v.  Ijihabitanis  pf  St.  Nicholas  in  HamvUh.  li.  15  G.  2.  174X.  lb.  I7i« 
And  io  generally,  \ipon  returns  made  by  the  juftices  at  fefllons,  hy  Lord  Mans/eid  and 
*DitiJcm  and  Fofter^  J.  in  the  cafe  of  Rex  v.  Gayer,  efquire.  H.  30  G.  2.  1757.  Burr. 
Rep,  2<|.5.     Vide  alio  Rex  v*  Inhabitants  of  EyforJ.  H.  25  G.  3*  1785.     Pod. 

I  i  2  cafe 
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'  17S3*  ^^^^  dated  :"  that  calling  a  place  a  vill  is  not  making  it  fach  : 
^-"-v^^  that  when  the  whole  fads,  that  can  induce  a  belief  or  warrant  a 
^Ex  conclufion  upon  the  premifes,  are  brought  forward  for  the  confi« 
jufticcs'of  deration  of  the  court,  what  the  party  (wears  as  to  opinion  or  rc- 
Peter.  putation  mud  be  immaterial:  that,  unlefs  this  werefo^  the  return 
of  fpecial  circumftances  was  a  nugatory  and  ridiculous  ceremony; 
that  the  fads  difclofed  upon  the(e  affidavits  afforded  ample  and 
abundant  proof,  that  the  place  in  queftionliad  been  properly  deno- 
minated a  vill :  that  not  only  in  the  fize  of  the  place  and  number 
of  the  houfes  every  requifite  had  been  fatisfied,  that  had  ever  been 
holden  neceflary  to  conftitute  a  vill ;  but  that  the  rites  of  marriage, 
baptifm  and  burial  were  conftantly  performed  there:  and  that  the 
privilege  of  adminiftering  the  facraments,  efpecially  that  of  bap* 
tifm  and  the  office  of  burial,  are  compleat  evidence  of  parochiality: 
that  their  having  uniformly  and  immemorially  maintained  their 
own  poor,  contrary  to  the  ufage  of  thefe  e(^abli(hments,  was  ac- 
cepting a  burthen,  which  it  was  not  very  eafy  to  fuppofe  they 
would  have  fubmitted  to  upon  any  other  principle,  than  that  of 
convidion  and  a  fenfe  of  duty  and  obligation  :  that,  this  diftrid 
having  to  the  great  improvement  of  the  revenues  of  the  church 
been  built  upon  and  leafed  out  to  men  of  fafhion  and  fortune, 
Grangers  to  the  church  and  not  intitled  to  any  ecclefiaftical  pri- 
vileges and  immunities,  but  in  whofe  families  numerous  fettle- 
ments  by  fervice  are  neceiTarily  acquired,  the  duty  and  obligation 
of  providing  for  them  was  as  ftrong  in  equity  as  it  was  in  point  of 
law  :  that  it  was  true,  that  in  the  Bedfordft>ire  (Sir  George  OjBorn's) 
cafe,  the  court  faid,  that,  before  they  would  compel  magiftrates, 
in  whom  the  law  has  lodged  a  difcretionary  power  to  ad  againft 
their  own  impreffions  of  duty,  they  would  at  the  leaft  require 
that  the  affidavits  in  fupport  of  fuch  an  application  (hould  fay, 
that  the  place  had  the  reputation  of  being  a  vill:  but  that  that  had 
been  faid  in  a  cafe,  in  which,  as  brought  before  the  court  by  affi- 
davit, there  was  a  total  failure  of  all  thofe  circumftances  which 
could  warrant  the  court  in  drawing  the  conclufion,  that  the  place 
in  queflion  was  a  vill ;  and  that  the  leading  circumftance,  which 
pointed  that  way,  had  been  exprefsly  charged  by  the  court  to  have 
been  an  impofitipn.  That  all  other  cafes  in  the  books,  in  which 
it  has  even  been  hinted  by  the  court,  that  it  was  neceflary  to  fiate 
that  the  place  was  a  vill  by  reputation,  were  cafes  in  which  there 
was  a  dered  of  other  proof  neceffary  to  found  the  conclufion  of  its 
2  being 
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being  aftually  and  legally  fuch ;  and  were  alfo  cafes,  in  which     1783, 
fomc  farm  or  manfion,  antiently  a  finglc  houfe,  had  newly  been     *-^v^^ 
turned  into  feveral  tenements,  or  to  which  one  or  two  cottages       ^*i^ 
had  been  added  for  the  accomodation  of  labourers  or  fervants :    jumcw  of 
but  that  here  there  were  fixteen  feparate  and  independent  houfhold      Pbtbr- 
eftablifhmcnts  of  perfons  of  fortune. 

Lord  Mansfield.  This  fpace  comprehends  no  more  than  the 
iite  of  the  cathedral  and  the  area  round  it ;  and  confequently  was 
in  former  times  within  fanduary,  and  as  fuch  facred  and  invio* 
iable  as  the  church  itfelf.  In  modern  times  to  be  fure  there  is  no 
foch  thing  as  fandtuary;  but  thefe  places  have  throughout  all  ages 
without  interruption  enjoyed  thofe  immunities;  as  JVeftminfter 
Abbey  now  does  and  other  places  of  the  like  nature.  The  antient 
inos  of  court,  though  not  exa<31y  upon  this  principle,  have  alfo 
at  all  times  been  privileged  :  and  a  fimilar  exemption  was  not  quef- 
tibned  in  a  late  cafe,  that  of  \a\  the  K.  v.  Gardner ;  with  refpedt  to 
that  part  of  the  court  and  garden  ground  of  Catharine  Hall  in  the 
WDLVi^xiily  oi  Cambridge^  which  lay  within  the  old  and  extrapa* 
rochial  part  of  that  foundation.  Would  you  fay,  that  Cbrifl^ 
church  in  Oxford  [3]  is  a  vill  ?    I  am  not  fatisfied  from  this  affi- 


fd\  Tr.  14  G.  3.  1774.     Cowp.  79. 


There  feems  at  this  time  of  day  to  be  no  very  reafonable*  even  If  there  were  any 
kgaly  ground  to  confider  any  of  oar  antient  colleges  or  the  dofes  or  (ites  of  our  cathedrals^ 
as  fochy  places,  in  which  it  would  be  proper  for  the  juftices  under  flat.  13  &  14  Car,  2.  c.  12. 
CO  introduce  parochial  regulations.  And  yet»  were  not  thefe  (bcieties  in  general  regulated 
very  di^rently  from  that  of  Ptterhrougb^  it  feems  to  be  rather  queftionable,  whether  the 
exemptions  they  at  prefent  enjoy  could  be  long  fupported.  In  the  univeriities  there  is  no 
other  deicription  of  perfons  whatfoever  admitted  into  the  colleges^  but  the  fervants,  or  ne- 
ceflary  officers  of  the  matriculated  members  and  their  families ;  none  but  thofe  who  are 
poor,  or  derive  a  profit  or  fubfiftence  from  the  body  into  which  they  are  admitted ;  the 
ytry  reverfe  of  which  is  the  cafe  of  this  precindl ;  where  they,  who  are  admitted,  are 
wealthy^  and  contribute  largely  to  the  fupport  of  the  body  that  receives  them  ;  to  whom 
they  are  uot  at  all  neceflary,  or  bear  the  fmalleft  relation.— -While  the  fpace,  of  old  allotted 
fo  the  conveniences  of  thefe  bodies,  continues  to  be  applied  to  the  original  purpofes  of  the 
foundation,  while  it  is  occupied  by  their  officers  or  any  perfon  fairly  and  properly  bear- 
ing a  relation  to  them,  it  maybe,  that  they  ought  to  continue  privileged  beyond  the  public 
at  large  :  but,  when  they  depart  from  the  objed  of  their  inilitution,  admit  flrangers  into 
their  fanduary,  derive  a  confiderable  revenue  from  fuch  admiffions,  and  burthen  other 
parifhes  with  the  fettlement  of  all  the  fervants  of  thefe  inmates,  it  cannot  be  within  the 
^irit  of  the  privilege,  that  they  fhould  be  permitted  to  make  fale  of  it ;  and,  for  the  purpofie 
of  enhancing  the  value  of  their  property,  convert  that,  which  could  only  have  been  mean^ 
as  a  benefit,  in  the  nature  of  an  exemption,  to  thnnfil'vu,  into  an  injury  to  the  pubHc-at 
large,  and  a  benefit,  and  an  exemption  from  the  payment  of  a  general  tax«  to  M  tbiir 
ttntuitst  refident  upon  that  fpot. 

davit 
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1783.     davit  that  this  place  is  a  villi  and  the  party  applying  don't  even 

*-nro       call  it  fo. 

•^^^  Buller^  J.     As  the  party  applying  docs  not  venture  to  aflcrt, 

juftic{rof    that  this  place  had  ever  any  civil  officer,  or  was  ever  even  rcput- 

Peter-     ed  to  be  a  vill  (the  laft  of  which,  where  the  fadls  of  the  cafe  dc 

BOROUGH.    ^^^  within  fonnie  clear  principle  of  law   (hew  the  place  to  be  ol 

that  denomination,  the  court  has  holden  to   be  indifpenfibly  ne- 

ceflary  for  the  purpofe  of  founding  an  application  for  a  mandamus' 

this  cafe  falls  within  that  [a\  which  has  been  cited,  and  the  rul 

muft  be  pronounced  accordingly* 

Wiiles^  and  AJhhurJl^  Juftices^  concurring, 

Rule  difchargcd 
with  cods^ 

Vide  Rex.  v.- Juftices  of  Bedfordfliire.  E.  22  G.  3.  17^2 
Ante,  p.  167*  Rex  v.  Inhabitants  of  Eyford.  H.  25  G.  .3 
1785.  poft. 


£<*]  Rex  -v.  GardnCTii     Cowp.  yp. 


^ 


^^f{;f  Rex   V.   Franklyn. 

SSpart  pARTRIDGE  had  obtained  a  rule  to  fliew  caufe  why  a  w 

in  company  ^    of  habeas  corpus  (Jiould  not  iflue,  direded  to  the  keeper  of  ^ 

with  armed  ^aflje  ^^f  j^g  city  of  Norwich^io  bring  up  the  defendant,  who  had  b 

LnceoVthe  Committed  under  ftat.  19  G.  2.  [^]  for  the  puniftiment  of  peri 

laws  of  cuf-  going  armed  or  difguifed  in   defiance  of  the  laws  of  caftoms 

dfe  ^ts"aca'  ^^^ife,  for  thc  purpofe  of  being  bailed.     The  commitment  cb 

pitai  felony  cd,  that  he  had  with  others  armed  aided  and  affifted  in  refcuinf 

within  the  cuftomcd   goods  &c.  and  aflaulted  &c.  and  wounded  and  m 

.€.^34.^     *  &c«  ^^  officer  of  cxcife  in  the  execution  of  his  duty. 


[a]  Which  cnaAs,  •' That  if  any  perfons,  to  thc  number  of  three,  or  more,  a 
fire  arms,  or  other  cfFcnfrve  weapons,  (hall  &c.  be  aflembled  in  order  to  be  aiding 
ing  &c.  in  refcuing  or'  taking   away  prohibited  or  uncuHomed  goods,    after  feis 
any  officer  or  officers  of  the  cuftoms  or  excife  &c. :  or  in  cafe  any  perfons,  to  the 
three,  or  more,  fo  armed  as  af ore/aid ^  fl^all  .Ic,  be  fo  aiding  or  afliiling  &c.  or  d' 
hinder,  obftru^t,  alfauU,  oppofe  or  refill  any  of  the  officers  of  thc  culloms  or  exci 
his  majcfty's  revenue,  in    the'  fcizing  or  fccuring  any  fuch  goodb  kc,  then  eve 
offending,  being  thereof  lawfully  con virted,  (hall  be  adjudged  guilty  of  felon 
iijffcrdfaih  as  in  cafes  of  felony,  without  benefit  of  clergy.'*  c.  34.  f.  1. 


•        _        _ 
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Mr, Partridge  made  the  application  for  a  habcals  corpus  upon  ihc     .1783. 
ground,  that  the  commitment  did  not  charge  any  offence  ?gainft      *<v-^ 
the  ftatute  :  that  it  ftated  only   that  the  prifoner  did    certain  afts        I^bx 
with  others   armed-,  but  did  not   alledge    that  he  per/on  ally  v^zs  p   "^f^' 
armed,  as  the    aft    reqbired  :  and   this  faft  was  fupported  by  the 
affidavit  of  the  prifoner. 

The  court,  though  they  refufed  to  grant  the  writ  in  th6  fiVft 
itiftance,  intimating  their  opinion,  that  it  was  not  n6Ceffary  to 
conftitute  the  offence,  that  every  perfon  concerned  (hould  be 
armed,  yet  as  it  was  a  capital  felony,  granted  a  rule  to  flievvr 
isaufe,  that  the  point  might  be  confidered  and  fettled. 

Kenycn^  Attorney  General,  now  (hewed  caufe  againft  this  rulej. 
and  infifted,  that  theobjedlioh  very  much  refembled  a  diftindlion^ 
that  had  been  attempted  on  the  Black  Act  [//] ;  under'which  it 
being  neccffary  that  the  face  (hould  be  blacked  to  fubjeil  the  of- 
fender to  its  penalties,  it  had  been  contended,  that,  where  the 
face  was  covered  with  crape,  or  a  black  mafk  ufed,.  the  words  of 
an  a<5t  fo  penal  were  not  fatisfied. 

Partridge.  The  preamble  alfo  here  (hews  the  objedl  of 
the  adl,  and  that  it  was  aimed  at  perfons  with  arms  in  their 
hands. 

Attorney  General.  But  another  branch  of  the  preamble  fpeaks 
of  wounding  and  maiming  excife  officers  in  the  execution  of  their 
office,  without  mentioning  arms. 

.  Partridge.  But  it  adds,  **  £0  affociatcd  and  adembled  asafore- 
faid''  [/^] ;  which  can  receive  no  other  conftrudion  than  as  refer- 
ring to  their  being  armed* 

The  Attorney  General  then  inlifled,  that  whether  the  charge 
of  maiming,  ftatcd  in  the  commitment,  would  or  would  not  fup- 
port  it^  it  was  not  neceffary  within  the  meaning  of  theadt,  that 


a\  9  G.  I.    c.  22.  f.  1. 

b\  The  words  are  :  **  Whereas  divers  diflblute  perfons  have  aflbciated  themfelves,  and 
entered  into  confederacies  to  fupport  on6  another,  and  have  appeared  in  great  gangs  in  fe- 
veral  parts  of  this  kingdom,  carrying  firc«arms  or  other  offpnfive  weapons,  and  when  fo 
aficmbled  have  been  aiding  and  afiifting  in  running,  landitrg^  or  carrying  away  prohibited 
or  imcUilomcd  goods  or  goods  liable  to  duties  of  excife  &c.,  or  in  obftru^ting  the  officers  of 
the  revenue  in  the  execution  of  their  office  &c.  And  whereas  feveral  ofiicers  of  the  cuiloms 
and  excife  &c.  have  been  wounded,  m;dn\ed,  and  (bme  of  them  killed,  when  in  the  execution 
of  their  ofBce^  or  othcrwife,  by  the  faid  diifolate  pcribns,  fo  ajfoiiaitd  and  affkmlfUd  as  afore' 
fuid,\$c.\'  . 

.    .:  every 
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1783.     every  pcrfon  aftive  and  concerned  in  riotous  proceedinga  of  this  m^ 

^^*v*^     tufc  ^ould  individually  be  armed  :  that,  thoueh  the  prifooer  bad 

^V^       denied  having  any  concern  in  this  outrage,  he  had  on  the  contrtry 

FtAVKLrv.  an  affidavit,  dating  not  only  that  the  prifoner  was  at  the  head  of 

the  party  and  encouraging  them,  but  alfo  that  he  was  armed;  (o 

that,  even  if  the  court  (hould  think  that  the  ftatute  could  only 

affc^  perfons,  who  were  themfelves  armed,  and  confequently  that 

the  prefent  commitment  was  defective,  this  application  mod  prove 

nugatory  ;  as  before  the  writ  of  habeas  corpus  could  be  returned, 

a  proper  warrant  of  detainer  (hould  be  lodged  againft  the  pri(bner« 

Lord  Mansfitld.     To   be   fure  that  may  be  done :  but  the 

prifoner  does  not  deny,  that  he   was  there  with  armed  perfpos ; 

and,  if  he  was  a^ive,  it  is  not  neceflary  under  this  ad,  that  fuch 

individual   (hould  be   armed.     His  Lord(hip  added,  that,  indc* 

pendent  of  the  Attorney  General's  affidavit,  there  was  no  ground 

tor  this  application  ;  for  the  court  never  grants  the  motion,  op* 

on  the  merits  as  difclofcd  by  the  prifoner's  affidavit. 

fVilles,  AJhburJiy  and  BulUr^  Juftices,  concurring. 

Rule  difcharged. 


Rex  V.  Compton  et  al. 

h'^^^&lf    (^^^^^^^  moved  for  an  information  againft  the  defendants, 
fice^ranV  ovcrfccrs  and  inhabitants  of  the  pari(h  of  Doncafier  in  the 

others  in  low  county  of  Tork^  for  confpiring  to  prevail  upon  a  foldier  to  marry 
drrumTn""^  a  poor  woman  of  their  pari(h,  then  big  with  child,  for  the  pur- 
ccs,tomarrya  pofc  of  throwiug  the  burthcu  of  her  maintenance  from  them- 
poor  woman,  fclves  upou  the  town(hip  of  Kirkiyin  that  county,  in  which 
pS/r^^^^  town(hip  her  hufband,  the  foldier,  was  fettled. 
manietJedin  The  affidavit,  as  (lated  by  Mr.  Cockell^  very  ftrongly  impeacB« 
r^r^eMub.^  ed  the  conduA  of  the  defendants. 
jcaifT^anm-  Scd  per  Lord  Mansfield  znA  the  court. 

fo  inati)n.  Great  inconvenience  has  been  felt  from  the  pradtice  of  obliging 

t^e  J '  n  *  ^  perfons  in  low  circumftances  to  (hew  caufe  againft  informations, 
qu.  I.  r  o!  and  to  comc  aftcrwards  before  this  court  from  perhaps  a  very 
•  J^  remote  part  of  the  country,  and  confequently  at  a  great  expencr, 
:  ..  to  receive  judgment.  To  be  fure  this  appears  to  be  a  very  fit  fub- 
c  jed  for  profecution  ;  but  juftice  may  efFe(3ually  be  done  other- 

wife; 


1. 
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wife;  and  it  will  be  more  proper  in  all  [a]  fuch  cafes,  to  take  the     1783. 
common  remedy  and  proceed  by  way  of  indiflment.  [if].  ^-'■yw 

Motion  denied.  ^^^^ 

CoMPTOlf. 

The  mayor  and  town-clerk  of  Doncafier  were  included  in  this  ap- 
plication ;  but  the  court  thought,  that  the  affidavit  did  not  fuffi- 
ciently  reach  them.  If  it  had.  Lord  Mansfield  faid,  the  court 
would  have  granted  the  rule  againft  them. 


[a]  So,  in  the  cafe  of  the  if.  v.  Slaughter  and  Baft,  the  overfeerand  the  churchwarden  of 
the  parifh  of  St.  Mary  Woolcburch  Hatv  in  the  city  of  London,  upon  the  motion  of  Mr. 
Sjliiefter^  who  cited  the  cafes  in  Strange  and  other  more  recent  manufcript  authorities,  for 
an  information  againft  the  defendants  for  confpiring  to  marry  a  poor  woman  of  their  parilh 
to  a  perfon  iu  the  workhoufe  of  another  pariHi,  BuUer  J.  faid».  No  fuch  rule  has  been 
granted,  fmce  I  fat  here.  The  court  has  come  to  a  refolution,  not  to  grant  informations  in 
thefe  cafes.  £.25  G.  3.  1785,  Iff'tdntfday,  A^ril  20th.  This  application  was  alfo  made 
without  efFed  in  a  stry  grofs  cafe,  that  of  a  man  under  durefs  married  to  an  ideot.  Rex 
▼.  Up/date  2LndWmn,  overfeers  of  the  poor  of  the  parifli  of  Neiv  Alcesford,  Hants ^  et  at*  Upon 
the  motion  of  Mr.  Jekyll,  M,  28  G.  3.  1787.  Monday,  No*uember  26,  per  AJbburJ},  Builer, 
SLXidGro/e,  Juilices. 

[^]  Till  a  few  years  before  this  determination,  as  the  pari(h  in  which  the  hufband  lived 
was  by  this  criminal  conduct  of  the  inhabitants  of  the  other  parifh  deprived  of  all  relief 
upon  the  queflion  of  fettlement,  if  the  affidavits  in  fupport  of  the  application  eftablifhed 
the  fadt,  the  information  was  ufually  granted ;  except  where  the  woman,  fettled  in  the 
defendant's  parifh  previous  to  her  marriage^  was  with  child  by  the  man  to  whom  the  de- 
fendants procured  her  to  be  married. 


Rex  V.  Inhabitants  of  Seagrave.  Saturday, 

Feb,  Ztb. 

TWO  juftices  remove  Thomas  Brown,  jinn  his  wife,  and  their  Theconfent 
two  children,    from  the  parilh  of  Barkby  in  the  county  of  ofafervant 
Leicefler  to  the  parifh  of  Seagrave  in  the  fame  county.     The  (ti-  S^'7  ^"  "• 
fions   on  appeal  confirm  the  order,  and  ftatc  the  rollowing  calc:  tothcdiifo- 
That  the  pauper  was  hired  from  old  Martinmas  to  old  Martinmas:  lotion  of  hit 
that  on  September  the  25th   he  told  his  mafter,    he  was  going  to  i^°fs  frl^diT 
be  married:    that  his  mafter  made  no  anfwer:  that  he  went  away  iiated, muft 
on  Saturday  and  was  married:   that  upon  his  return  he  had  no  in-  beconclufive 
tention  of  quitting  his  fervice :  that  the  mader    faid^    he   would 
not  employ  him  any  longer:  that  he  faid  hewould  go,  if  he  would 
pay  him  his  year's  wages :  that  the  mafter  refufed  it ;  and  faid^  he 
would  only  pay  him  for  the   time  he  had  ferved  i  and  afked  him 
if  he  would  take  his  wages,   or   go  before  a  juftice :  that   the 

K  k  matter 
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1783.     mafler  fet  out  about  jbis  bufinefs  to  bi^  farm  at  Barrow i  when  the 

\^^>r^     pauper  called  him  back,  and  faid  he  would  take  the  money  foribe 

^^^        time  he  had  fcrvcd  ;  and  that  he  parted  with  his  own  confent. 

InhrbTtants of      Thc  two  jufticcs  and  court  of  quarter  fcffions  had  concurred  in 

Seagrave.   opinion,  that,  as  the  quitting  of  the  fervice  in  this  cafe  appeared 

to  be  oniy  an  acquiefcence  by  a  fervantin  the  interefted  commands 

of  one  who  was  in  the  habit  of  exercifing  adls  of  authority  over  him« 

and  that  the  fervant  had  fubmitted  to   a  fmall  dedudion  of  wages 

only  to  avoid  going,    as   he  otherwife  muft  have  done,  before  a 

magiftrate;  this  was  not  that  free  confent  and  contradl,  that  ought 

to  conclude  him,  and  operate  as   a  diflblution  of  the  contradl  of 

hiring  and  fervice. 

But  the  court  thought,  that  the  lafl  words  of  the  cafe  as  dated 
were  fo  clear  and  unequivocal  a  diflblution  of  the  contradlj  that 
they  would  not  permit  it  to  be  argued. 

Ter  Curiam^ 
Rule  abfolute  and  both  orders  quashed. 

Vide  the  next  cafe. 


Saturday,  R^x  V.  Inhabitants  of  Swalcliffe. 

Feb.  %tb. 

A  /Wor-  '   \  ^WO  juftices  by  an  order  remove  Thomas  Hawkins  and  Mary, 

derof  remo-  J[      his  wife,  from  the  pariQi  of  Swalcliffe  in  the  county  of  Ox» 

valiscon-  Jord  \o  the  parifli  of  Stourton  in  the  county  of  Warwick.     The 

appealed  feflions   on   appeal  adjudged  the  fettlement  to  be  at  Swalcliffe, 

from:  but  qua(hed  the  order  and  dated  the  following  cafe : 
rem^Jvai^ttfa       '^^^^  ^^^  pauper  was  born  at  Swalcliffe,  the  place  of  his  father's 

place,  which  fettlement.     That  in  January  1782  he  was  removed  by  an  order 

docs  not  Qf  lyjQ  juftices  from  Swalclffe  to  Afcott,  a  large  populous  village, 

maintain  Its  ■         ^\,  .^i       c  tj/L'  Lr     j  j  •*•••-.  • 

own  poor  fe-  P^^t  of  thc  panlh  01  fVbtcbJord,  and  maintaining  its  poor  in  com- 
parately,  is  mon  with  Wbicbford  \  to  which  order  Afcott  did  not  appeal :  and 
amerenui-     ^^  parifh  of  SwalcUffc   filed  the  order  at  the  £/>//i6tf«y  feflions 

17.82  for  fafe  cuftody.  The  pauper  and  his  wife  coming  again 
into  the  pari(h  of  Swalcliffe  and  not  having  acquired  any  fubfe- 
qucnt  fettlement,  the  overfcers  of  Swalcliffe  obtained  the  firft 
mentioned  order  and  fent  the  pauper  to  Stourton.  That  at  Cbip^ 
ping  Norton  there  are  two  ftatutes  yearly  for  hiring  of  fervants; 
the  firft:  is  before  old  Michaelmas,  and  the  fecond  is  always  the 
JVednefday  ^ttv  old  Micbaelmas.  In  the  year  1775  at  Chipping 
Norton  fecond  ftatutes^  which  in  that  year  happened  to  be  the  day 

after 
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zhtt  o\A  Michaelmas  day,  the  pauper  was    hired    to   ktvt  John     "^7^^^ 


Rous  of  Stourton,  from  that  di^y  until  old  Michaelmas  day  1776 
for  4/.  6/.  6^,  wages.  That  on  the  Friday  following  the  pau-  ^^^ 
per  entered  on  his  fervice  and  continued  therein  at  Stourton,  until  inhabitantsof 
the  day  after  old  Michaelmas  dzy  1776;  when  the  mafter  paid  the  ^^^^^^'^*^ 
pauper  his  wages,  and  he  went  away.  That  the  pauper  in  the  year 
1776  was  hired  by  one  Matthews  zl  Shipjion  firft  ftatutes,  which  was 
the  Saturday  before  old  Michaelmas  day,  to  ferve  the  faid  Matthews 
at  Afcott  from  Michaelmas  1776  to  Michaelmas  1777  at  4/.  10  j-. 
wages,  and  common  for  one  (heep ;  that  the  pauper  entered  on 
his  fervice,  and  in  thecourfe  of  the  year  the  mafter  fold  the  pauper 
iixteen  flicep  upon  credit.  That  the  pauper  continued  in  the  fer- 
vice without  any  difference  having  happened  between  him  and  his 
mafter,  until  Shipjion  firft  ftatutes  1777,  w'^^ch  were  held  on  the 
4th  olOSlober  in  that  year  :  when  the  pauper  went  thither  to  be 
hired,  and  returned  to  his  fervice  early  in  the  morning  of  the  next 
day,  having  been  out  all  night.  The  mafter  (who  had  knowledge 
of  the  pauper's  courting  a  girl)  told  the  pauper  he  would  have 
no  fuch  goings  on,  as  lying  out  all  night,  and  that  he  (hould  not 
be  a  fervant  of  his  any  longer:  to  this  the  pauper  anfwered,  that 
he  was  as  willing  to  go  as  his  mafter  was  to  fend  him  away  :  the 
mafter  then  told  him,  he  ftiould  make  a  dedudion  in  his  wages. 
That  the  pauper  had  his  whole  wages  paid  to  him  excepting  one 
(hilling,  at  the  time  he  fettled  the  account  with  his  mafter,  which 
was  about  a  week  after  Michaelmas :  and  he  underftood  the  fliilling 
was  dedudled  for  lying  out  all  night.  The  fcflions  quaftied  the 
order  of  juftices,  on  the  ground  that  the  hiring,  from  the  day 
after  old  Michaelmas  to  John  Rous  to  the  old  Michaelmas  following.  Settlement  at 
was  not  a  hiring  for  a  year;  and  determined,  that  no  fubfcquent  ^^^""^"' 
fettlement  was  gained  at  Afcott.   , 

^  Houorth  and  IVooddejon  (lie wed  caufe  in  fupport  of  the  order 
of  feflions;  and  they  admitted,  that,  under  the  authority  of  \a\ 
the  K.  V.  the  inhabitants  of  Sydcrjlone  cum  Bermer^  a  hiring  from 
the  day  after  Michaelmas  until  the  Michaelmas  following  was  a  le- 
gal hiring  for  a  year. 

They  endeavoured   to  fupport  the  propofition,    that   the  (hilling 
haying    been    unreafonably  and    opprcllively    deduded     and   the 


[a]  E.   17  G.  3.   1777.  ^^^^*  P'  I9»  confirmed  in  the  cafe  of  the  K.  v.  lahab.'tants  of 
Skiplam,    M.    27  G.  3.    1786.   i  D urn/oral  a.nd  EaK  ^go. 

K  k  2  mafter 
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178;?.     mafter  having  othcrwifc  an  obviouflyintercfted  motive  for  his  con* 
^^-v-w      duft,  the  court  might  under  fuch  circumdancesprefume  fraud,  tho' 
^^"^       it  was  not  exprefsly  ftated  :  that  acquiefcence  was  not  confent :  that 
Inhabitants  of  it  had  bccn  dccidcd  in  the  cafe  of  [a]  Rex  v.  Inhabitants  Je  J/lip 
SwALCLiFFE  //;  com.  Oxofi.   that  a  fervant  had  a  right   to  abfcnt  himfelf  for  the 
purpofe  on  which  the  pauper  here  went :  and,  if  that  was  not  the 
caufe  of  turning  him  away,  it  mu(l  have  been  a  fraud.     But  this  point 
was  not  prefled,  as  they  did  not  appear  to  think  the  ground  tenable. 
But  they  farther  contended,  that  the  order  of  removal  to  Afcott^ 
being  unappcaled  from,  was  conclufive  as  to  the  pauper's  fettlement 
in  theparifh  oi  JVhichford :  that,  as  Afcott  was  ftated  to  be  a  large 
populous  village,  maintaining  its  own  poor  in  common  with  Whicb^ 
ford^    the  court    would  prefume,   that   the  pauper  had  been  re- 
ceived by  fome  perfon  adling   for   the  parifti  at  large :  that  in  the 
cafe  of  \h'\  the  K.  v.  Kirkby  Stephen^  it  was  adjudged,  that  a  pa- 
rifti was    bound    by  a  removal    to  a  particular  part  of  it:    that 
in  that  cafe  the  feveral  divifions  of  the  parifti  maintained  their  re- 
fpedive  poor  feparately  :  and  that,  if  the  law  were  unqueftionably 
fo  where    the  interefts  of  the  feveral  branches  of  the  parifti  were 
feparate,    it  muft  be  fo  a  jortiori^   where  they  were  the  fame:  that 
both  branches  having  here  a  common  intereft,   the  order  was  no- 
tice to  the  whole  parifti :  that  being  received  by  any  of  the  pari(b 
was  the  fame  thing,   as  if  it  had  been  received  by  the  whole ;  and 
therefore,  that  as  againft  Wbichford^  as  including  Afcott^  this  order 
was  a  conclufive  judgment. 

*  Bearcroft^  in  fupport  of  the  rule  to  quafti  the  order  of  fcflions, 
infifted;  that,  though  an  order  of  removal,  unappcaled  from,  rs  con- 
clufive, when  direded  to  a  place  to  which  a  removal  can  legally 
be  made,  and  where  there  is  to  be  found  fome  body  legally 
authorifcd  to  appeal,  as  is  the  cafe  in  every  parifti  as  well  as 
every  hamlet  that  feparately  maintains  its  own  poor,  yet  in  the  pre- 
fent  inftance  the  order  was  direded  to  a  place  not  of  either  of  thcfc 
defcriptions,  and  in  which  there  exifted  no  ofticers  to  z(X  :  that  a 
removal  muft  be  to  fuch  a  place ;  a  place  where  there  are  ofticers  to 
receive  the  pauper ;  and  who  may  afterwards  alfo,  if  neceftary, 
appeal :  that  to  omit  to  do  a  thing,  which  was  impoftible  to  be 
done,  could  not  be  conclufive  upon  any  one;  and  that  Whichford 
could  not  pofllbly  appeal  in  this  cafe  :  for,  not  being  parties,  they 
were  not  entitled  to  interfere  or  to  be  heard. 


[a\  E.  J  G,  I.  Str,  423.  Caf.  of  Scttl.  97, 
\h\  T,  10  G*  3,  1770.  Bott.  209. 

That 
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That,  as  to  the  other  point,  had  the  maf^er  faid,  **  you  (hall     1783. 
go  away,  for  otherwife  you  will  be  fettled  herej"  it  might  be  frau-     ^-^v^ 
dulent :  but  that  the  court  in  ftrongcr  cafes  have  faid,  the  fraud      ^^^ 
muft  be  ftated  :  it  mud  be  clear  to  denmonftration ;  they  will  only  inbabitantsof 
take  notice  of  it,  where  they  cannot  avoid  it.  Swalcliff* 

Lord  MarjsfielJ,  You  labour  a  point  that  is  abandoned.  And  as 
to  the  removal  to  Afcottf  it  was  no  reafon  for  an  appeal.  It  was 
in  truth   no  removal  at  all.     It  was  a  mere  nullity. 

AJhburftf  J.     You  may  as  well  remove  to  a  man's  houfc. 

IFilUs  and  Buller^  Juftices,  concurring. 

Rule  abfolute. 
Order  of  two  juftices  affirmed,  and 
Order  of  fellions  quafhed. 


.-   A 


Eafter 
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Maji^i'  Rex  V.  Inhabitants  of  Hope  Manfell. 

A  petty  con-  /  ■  \  W  O  Jufticcs  by  an  order  remove  James  DavieSy  Ann  his 
in^toofficeand  X  wife  and  their  five  children,  from  the  parifh  of  Hope  Man-- 
executing  it  fell  in  the  county  oi  Hereford  to  the  parifh  of  Brampton  Abbotts 
^h  ^1f"dT  ^"  ^^^  i2Lmc  county.  The  feflions  on  appeal  adjudged  the  fettle- 
charged  a* '  ment  to  be  in  Hope  Manfell,  quaflied  the  order,  and  dated  the 
certificate      following  cafe  : 

TfrnkmlnT       ^^^^  Daniel  Davtes,   being  a  certificate  perfon  from  the   pariflx 

of  Rofs  to  the  pzTiCh  of  Brampton  AiAotts  where  he  refided  many 
years,  during  that  rcfidence  had  a  fon  named  John  j  which  fon  af- 
terwards lived  in  the  fame  pari(h  and  was  chofen  petty  conftable 
and  fworn  to  execute  that  office:  that,  after  being  fo  fworn,  he* 
declared  he  would  not  ferve  the  office  himfelf ;  and  did  according- 
ly employ  one  James  Addis  to  ferve  it  for  him,  to  whom  he  gave 
half  a  guinea  for  his  trouble.  That  fome  years  afterwards  James 
Davis  (whofe  legal  fcttlemcnt  was  then  in  the  paridi;  of  Brtdftow) 
was  bound  apprentice  by  indenture  to  the  abovenamed  John  Da-- 
vies  for  the  term  of  feven  years  in  the  aforefaid  parifli  of  Bramp^ 
ton  Abbots  and  duly  ferved  the  faid  term.  That  the  faid  James 
Davis,  the  pauper,  was  removed  by  an  order  of  two  juftices  from 
the  parifli  of  Hope  Manfell  to  the  parifti  of  Brampton  Abbotts,  upon 
a  fuppofition  that  he  gained  a  fettlemcnt  there  by  fuch  apprcn- 
ticcfliip ;  to  which  order  the  parifli  of  Brampton  Abbotts  appealed. 
This  court,  confidering  the  matter^  is  of  opinion  that  the  afore- 
Settlementat  fajd  John  Davies  though  chofen  and  fworn  into  the  office  of  petty 
Abbotuu*^      conftable,  but  not  having  himfclf  executed  the  fame,  did  not  gain 

2  a  fet- 
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a  fettlement  in  the    faid   pariib   of  Brampton  Abbots^  and  confc-      1783* 
quently  that    the    faid  James  Davis,  the  pauper,   did  not  gain  a 


fettlement  in  the  fame  parifh  by  means  of  fuch  apprenticefhip.  ^^^ 

Bearcrqft  and  Phillipps  (hewed  caufe  in   fupport  of  the  order  of  inhabitants  of 
feffions :  and  they  dated  the  queftion  to  be,    whether  according  to  ^^pe  Man- 
the  true  conftrudlion  of  the  flatutes  3  /ST.  Gf  Af .    [a]   and  9  Of  10       ^^^^* 
JV.   \J)]  the  pauper's  maftcr's  certificate  fubfifted,  at  the  time  the 
pauper  ferved  his   apprenticefhip ;  or  had   been    prcvioufly  avoid- 
ed by  his  having  executed  the  office  of  petty  conftable  by  deputy 
and  under  the  circumilances  dated  in  the  cafe  ?  And 

Bearcrojt  contended,  that,  though  the  latter  of  thefe  flatutes, 
which  refpeils  certificated  perfons,  cnadls,  that  they  may  acquire 
a  fettlement  by  executing  an  annual  office,  yet  the  former  adt,  which 
was  a  general  one,  required  that  the  office  (hould  be  executed  by 
the  party  in  titling  himfelf,  for  bimfelf  and  on  his  own  account :  that, 
thefe  adls  being  in  pari  materia^  the  latter  muft  be  referred  to 
the  former;  that  in  this  view  it  was  obvious  that  executing  (he 
office  by  deputy  would  not  fatisfy  the  exprefs  words  of  the  le- 
giflature  ;  and  that  nothing  lefs  than  a  perfonal  difcharge  of  its 
duties  could  give  a  fettlement. 

That  fuch  an  execution  of  the  office  could  not  be  confidered 
as  giving  a  title  to  a  fettlement  without  doing  as  much  vio- 
lence to  the  fpirit  of  the  poor  laws  in  general  as  to  the  letter  of 
this  particular  datute  :  that  this  as  well  as  many  other  modes  of 
acquiring  fettlements  were  merely  fubditutes  for  notice  to  the 
paridi,  which  the  law  otherwife  would  require  :  that  the  principle 
therefore  was  notoriety  to  the  parifli  :  and  that,  unlefs  the  party 
ferved  the  office  in  perfon,  there  could  not  poffibly  be  that  noto- 
riety; for  that  the  petty  condable  was  not  chofcn  by  the  paridi, 
but  at  the   leet,  of  which  the  paridi  had  no  notice. 

Mr.  Bearcrojt  alfo  contended,  even  if  the  court  diould  be  of 
opinion,  that  the  difcharge  of  the  duties  of  this  office  by  deputy 
was  fufficient  to  fatisfy  the  datute,  that  dill  it  ought  to  appear  that 
the  whole  of  thofe  duties  had  been  difcharged  and  throughout  the 
whole  of  the  period  during  which  the  officer  was  bound  to  per- 
form them  :  that  it  had  been  adjudged,  in  the  cafe  of  [c\  the  K. 
V.  the  Inhabitants  oi  Fittleworth,  that  an  execution  of  the  office 
for  the  fpace  of  a  whole  year  was  neceffary  to  give  a  fettlement  i 


a]  c,  1 1*  (,  6. 
^]  c.  1 1 .  f.  I . 
c]  M.  18  G,  2.   1744.  Burr.  Scttl.  Caf.  238.     1  Wilf.  81.     S.  C. 

and 


SELL. 
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1783.     and  that  it  did   not  appear  upon  the  cafe  when  and  how  tarly  in 

^^v-^     the  courfc   of  his  year    the    pauper    employed    the  depyty,  or 

n;el/uj      whethcf  fuch  deputy  did  or  did  not  difchargc  the  duties  of  his 

Inhabitantsof  office* 

^^"t^^**"      ^"^  upon  this  point  the  court  thought,  that  the  fame  (Iridnefs 

is  not  to  be  obfcrvcd  in  conftruing  orders  of  jufticcs  as  is  ufed  in 
convidions;  and  that  they  will  not  doubt  offadts^  of  which  it 
appears  that  the  feflions  had  no  doubt,  [a^. 

Pbillipps  contended,  that  the  pauper's  mafter  had  not  avoided 
his  certificate,  the  execution  of  the  office  not  having  been  fuch, 
as  the  afts  of  king  William  require :  that  the  very  terms  of  the 
adts  of  parliament  as  well  as  the  general  principles  of  the  poor 
laws  demonftrate,  that  the  execution  of  this  office  muft  be  pqr- 
fonal  2  that  the  words  of  the  firft  a6l  were  **  If  any  pcrfon,  who 
fhall  come  to  inhabit  in  any  parifli":  that  thcfe  words  were  flrid- 
ly  perlonal ;  and  that  there  was  no  pretence  to  fay,  that  a  man 
could  gain  a  fettlement  under  thefc  words  by  any  reprefcntation, 
by  the  inhabitation  of  his  wife  and  family  without  himfelf :  that 
thefe  words  are  immediately  followed  by  *  Ihall  for  himfelf  and 
on  his  own  account  execute:"  and,  being  fo  connedlcd  with  the 
former,  fcem  to  fhcw  that  the  legillaturc  meant  to  purfue  the 
Tame  idea  of  pcrfonality  :  and  that  the  continuance  of  the  party 
in  office  during  a  whole  year,  which  the  farne  claule  required, 
farther  favoured  the  fame  idea:  that  this,  which  bore  (he  title 
of  an  explanatory  ad,  mud  be  taken  according  to  the  natural 
import  of  the  words,  and  will  not  admit  of  a  latitude  ofcon« 
ftruftion  :  that  the  cafe  of  an  explanatory  law  was  one  of  the  laft 
in  which  it  would  be  permitted  to  relort  to  artificial  reafoning  and 
legal  fiflions  ;  fuch  as  the  do(Xr\n^  o(  qui  focit  per  aliumpfaeit  per 
ft' :  that,  as  in  every  other  inflance  the  gaining  of  a  fettlement  is  per- 
fonal,  it  ought  ftill  to  be  more  fo,  when  done  by  fuch  means  as  in 
the  prefent  inftance,  by  the  means  of  avoiding  a  certificate ;  be- 
caufe  it  was  the  objefl:  of  [^]  the  latter  of  thefe  ads  to  increafe 
the  difficulty  in  fuch  cafes:  that  a  fettlement  is  confidered  as  a 
reward  by  the  parifh  for  the  benefit  of  the  pauper's  labour,  a  rc- 
compence  for  the  fervices  he  has  performed  :  that  it  is  fo  adjudged 


[a]  Vide  the  next  cafe.  Rex  v.  the  inhabitants  of  St  Nicholas,  Glouceiler. 
[^J   Dtnnifw^  J,  in  Rex  a;*  FittU'wortb,  Burr.  Settl*  Caf»  fo.  242. 

in 
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in  the  cafe  of  [^]  the  K.  v.  the  Inhabitants  of  Cbrijlcburcb :   that     I783» 
in  dircft  contradicftion  to  this  maxim,  by  a  refidence  in  any  other     *-nr^ 
place  and  confequently  without  any  recompence  to  the  parifli,  if  the       ^** 
dodtrine  of  deputing  were  to  prevail,  the  difficulties  thrown  by  the  inh^buantsof 
Icgiflature   in  the  way  of  certificated  perfons,    aiming  at  fettle-      Hope 
ments,  would    be  removed,  and    a  door  to  great  fraud  opened.      Mansbll. 

That  a  petty  conftable  is  not  fuch  an  officer,  as  is  by  law 
authorized,  [3]  unlefs  under  particular  circumftanccs,  to  appoint 
a  deputy:  that  it  is  laid  down  in  [c]  Hawkins,  that  ^*  a  confta- 
ble may  appoint  a  deputy  to  execute  a  warrant  diredled  to  him, 
iDien  by  reafon  of  ficknefs  or  otherwifc  te  cannot  do  it  himfelf:"' 
and  that  the  reafon  affi gned  rs,  that  otherwrfe  there  would  be  a 
faihire  of  juftice;  and  he  adds,  *•  that  he  docs  not  find  that  it  is 
fettled,  that  without  fuch  fpeciat.caufe  a  conftable  can  make  a  de- 
puty :"  that  in  Sir  Walter  Vast's  cafe  it  was  holden  by  Keeling  Ch.  J. 
and  Windham,  that  a  conftable  cannot  make  a  deputy;  and  that 
the  jufticcs  at  feffions  did  wrong  in  allowing  if;  for  they  only 
make  a  fervant,  but  a  deputy  as  fuch  muft  be  fworn  and  adt  for 
himfelf  as  well  as  the  conftable;  and  that  in  this  cafe  as  reported 
in  \d\  Keble  and  Siderfin  the  authority  of  [e]  Phelps  v.  tVincbcombe^ 
which  is  there  ftated  to  have  been  cited  from  Moor  and  Rolle, 
was  by  thefe  judges  denied  to  be  law,  as  to  a  conftable's  general 
power  of  making  a  deputy :  and  that  it  was  agreed  by  the  court 
as  ftated  in  Siderjin  that,  where  a  woman,  under  a  cuftbm  that 
this  office  ftiall  be  ferved  by  rotation  of  houfes,  is  called  upon, 
(he  may  appoint  one  to  ferve  for  her;  and  that  he  who  is  to  ferve 
it  fworn  and  is  the  conftable  add*  nor  a  deputy:  that  it  fecms  to 
follow  from  hence,  that,  where  it  is  not  perfecftly  clear  that  an 
officer  has  a  power  to  depute  and  where  that  officer  is  fworn,  the 
adts  of  his  unfworn  deputy  cannot  by  any  relation  be  faid  to  be 
his  ads> 


[a\  E.  33  G.  2.  1760.  by  Wiimot  J.  Burr.  Sett.  Caf.  fo.  49J3. 

[^J  The  general  power  of  making  a  deputy  in  this  cafe  as  well  as  in  that  of  an  ovcrfccr 
is  very  fully  dikull'ed  in  the  cafe  of  the  K.  v.  Alice  Stubbs  and  Others.  E.  28  G.  3.  17S1?. 
Dvrnfbrd  and  YLaUk  2.  395. 

[r]  2  P.  C.  62. 

[d]  H.  19  Sc  20  Car.  2.  1667.    2  Keb.  309.    1  Sid.  355,     Vide  alfo  1  Lev.  233.  S.  C. 

[#]  M.  13  Jac.  Moor  845.    1  Roll.  Abr.  59U 

L  1  That 
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1783,  That  it  never  has  been  before  fuppofcd  that  any  but  the  perfon, 
•-'v^^  vifibly  and  publickly  executing  the  office,  could  gain  a  fettleoienC 
l^Bx  by  it;  and  that  the  only  queftion  hitherto  made  upon  the  AibjeA 
I  hlb*'^*'^  f  ^^^  been,  whether  fuch  perfon,  ading  for  another,  could  himfelf 
Hope  gain  a  fettlement?  that,  the  court  held,  he  could  not,  as  not 
Manskll.  executing  it  on  his  own  account:  that  flill  lefs  ought  the  princi- 
pal to  have  this  advantage  v^^ithout  any  execution  at  all:  that 
Lee  Ch.  J.  at  the  time  he  delivered  the  judgment  of  th«  court  in 
the  cafe  cited  o( R.  v.  Fittlewortb.  faid,  **  my  opinion  on  the  adl 
**  [a]  is  this,  that  the  meaning  of  the  words  unlefs  he  (hall  exe* 
•*  cute  fome  annual  office  in  fuch  pari(h  &c/*  isj  that,  •*  unlefs  be 
**  does  that  fervice^  ivbicb  is  a  perjormance  of  this  requifite^  wbicb  the 
'*  aSl  prefcribes  &c,  he  docs  not  gain  a  fettlement:"  that  hi& 
lordfliip  had  before  fald  in  this  cafe,  that  **  the  reafon  for  the  fettle- 
•*  mcnts  given  under  this  title  to  certificate  men  was  [^]  J$r  tbc 
*'  reward  of  their  fervice  :'*  that  to  employ  another  and  that  proba- 
bly in  his  own  abfence,  could  never  be  that  execution  of  his  office  or 
performance  of  fervice,  which  was  meant  by  the  legiflature  to  give 
fuch  an  officer  a  claim  to  the  reward  :  that  if  every  other  title  to  a 
fettlement  was  founded  upon  a  perfonal  performance  of  the  requi- 
iites,  that  if  a  man  could  not  reiide  for  40  days  or  come  into  a  pa- 
rifh  to  fettle  on  a  fettlement  of  10/.  a  year  by  reprefentation,.  if  he 
could  not  be  hired  for  a  year  or  bound  as  an  apprentice  by  deputy,, 
if  thefeadls  could  not  be  done  for  him  by  another^  much  lefs  ought 
that  ad;  which  the  very  terms  of  the  ftatute  require  that  he  mud 
do  •*  for  himfelf:''  that  the  authority  of  the  cafe  cited,  with 
refpedl  to  the  neceffity  of  a  perfonal  fervice  to  entitle  the  officer^ 
had  governed  a  fubfequent  cafe,  that  of  [c\  the  K.  v.  the  inhabi- 
tants oi  Cbrijicburcb :  and  that,  if  L^^  Ch.  J.  (hould  have  throiyn 
out  any  didtum  to  the  contrary  in  a  more  early  \d\  period  than  the 
determination  of  the  K.  v.  Fittlewortb,  the  court  would  pay  very 
little  regard  to  that,  when  fct  in  oppofition  to  the  folemn  and  de- 
liberate determination  in  the  latter  cafe. 


[4 


9  &  10  W.  3.  c.  II.  §  I.  ' 

Upon  this  fubjedt  fee  the  K.  v,  the  inhabitants  of  St.  Giles's^  Reading,  Tr«  18  G.  3* 
1778.  ante  fo.  56.  and  note  thereon. 

fr]  Tr.  27  &  28  G.  2.  1754.  Burr.  Sett.  Ca.  365. 

L</]  £.  8.  G.  2.  1735.  Rex  V.  the  inhabitants  of  St,  Maorict  in  Wincheftcr,  Ban*.  Sett* 
Ca,  fo*  29,  34. 

He 
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He  alio  obfcrved,  that  if  thefc  ads  in  pari  materia  were  not  con-     I78,^« 
fi(}er?d  as  one  law,  if,  contrary  to  its  preamble,   the  latter  ftatute     '---v^^ 
was  to  be  taken  as  a  new  and  not  [^]  an  explanatory  one,  the  mere       ^^^ 
entering  upon  an  annual  office,  after  having  been    legally  placed  inhabitantsof 
in  it,  would  entitle  to  a  fettlcment:  that  in  the  K.  v.  Fitt/ewortb,       Hope 
Lee  Ch.  J.  had  urged  this  argument   with  the  fame  view  ;  that  it    M^^""^^- 
was  the  former  adl  alone,   that  required   an  execution  throughout 
the  year :  that  merely  to  have  been  inverted  with  the  office  or  even 
to  have  executed  it  in    a  fingle  inftance  could  never  be  fuch  a  fer-. 
vice  to  the  pariffi,  as  could    be  meant  to  intitle  to  fuch  a  reward  : 
that  fuch  an  idea,    though  it  was  the  clear  conftrudion  of  the  adt 
if  confidcred  feparately  and  apart,  had  never  yet  been  infifted  upon  ; 
and  confcquently  that    the   univerfal  fenfe  muft  have   been,  that 
the  two  ads  together  formed  one  fyftem  of  law  upon  the  fubjeit. 

jillen  in  fupport  of  the  rule  to  qua(h  the  order  of  fcffions  in- 
fifted^ that,  with  refpedt  to  the  firft  point  whether  a  conftable 
may  appoint  a  deputy,  the  diilindtion  was,  that  minifterial  offices 
may  be  executed  by  deputy,  but  that  judicial  offices  cannot :  that 
it  is  faid  In  the  very  paflage  that  had  been  cited  [^]  from  Hawr 
kins,  that  **  the  office  of  a  conftable  is  wholly  miniftcrial,  and  no 
^tfy  judicial :"  that  this  diftindion  is  adopted  by  Coke,  Ch.  J.  in  the 
cafe  of  Phelps  v.  JVincbcombe  as  reported  in  [c^  Buljirode  and  Rollei 
and  that  it  is  there  holden,  as  it  is  alio  laid  down  by  Lord 
Hak,  \d\  that  a  conflable  may  appoint  a  deputy  :  that  all  the 
authorities  agree  that  for  a  fpecial caufe  he  may  make  one;  and 
that  it  is  by  no  means  a  neceflary  confequence  that  he  cannot  ge- 
nerally  depute  :  that  in  the  cafe  of  \/\  Peak  v.  Bourne  it  is  decided 
that  a  pariffi  clerk  may  depute ;  and  the  court  in  delivering  their 
judgment  give  the  prcfent  cafe  as  another  inftance  of  a  fimilar 
power:  and  that  in  the  cafe  of  [/]  Medburjl  v.  Waite   the   court 


[«]  It  is,  in  cxprefs  terms,  explanatory  only  of  the  St.  8  £^9  W.  c,  30.  without  any 
general  reference,  or  reference  to  St.  3  If^.l^  M.  c.  n. y.  6-,   the  a^l in  queilion. 

[h]  P.  C.  62. 
f]  M.  13  Jac.  I.     3  Balftr.  77.     1  Roll.  Rep.  274, 

y]  H.  H.  P.  C.  88, 

y\  M.  6  G,  2.  2  Str.  942.  but  this  cafe,  and  the  opinion  of  Lord  Hale  as  well  as  every 
other  cafe  cited,  appears  to  have  been  founded  altogether  upon  the  authority  of  Phelps  v, 
Winchcorobe  ;  the  decifion  of  which  cafe  could  by  no  means  eilabliih  i}\t  general  ^v/tr  con- 
tended for ;  as  it  was  the  cafe  of  a  deputation  made  by  a  conltable,  *wben  fi/k^  and  for 
a  purpofe,  clearly  minifleriaU  It  is  alfo  dated  by  the  reporters  in  general  to  have  been  ad- 
journed; and  by  Bulilrode  to  have  been  compromifed,  and  that  no  judgment  ever  was 
given. 

\f\  M.  2  G.  3, 1761.     3  Burr.  1259. 

L  I   2  held. 


\ 
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1783.     held,  that  a  high  confta.blje  (though  token  to  bfi  in  feme  refpeds 
sor^     a  judicial  officer),  might  make  ^  cjcpyty  to  cjo  miniflerial  [a\  aj(2fi. 
i!^rL  That,  with  refpc^  to  the  feqond  point,   whether  a  conftable 

Inbabitantsof  cxccuting  his  officc  by  dcputy  avoids  his  certifijc^tc  and  acquires. 
Hope  ^  fettlemcnt,  it  wa^  [6]  a  ipaxim,.  thaj  the  coqrt  would  leaa  ia 
favour  of  fettlements :  that  though  there  was  np  diredl  authority 
upon  the  fubjed,  the  principle  had  been  eftabliflied  in.  many 
cafes ;  that  what  a  man  does  by  deputy  is  to  every  intent  and 
purpofe  the  fame  th^ng  as  if  he  did  it  himfclf :  that  there  could 
be  no  reafon  why  this  (hould  be  the  only  exception  to  that  gene>- 
ral  rule  :  th^t  the  meaning  of  the  legillature,  in  ufing  the  wardsi 
*^  for  himfelf  andon  his  own  account"  in  St.  g  &  iq  /T.  3*  was 
to  prevent  a  deputy  from  gaining  a  fettlemcnt :  that  it  bad  beea 
adjudged  in  the  cafes  of  [r]  the  inhabitants  Qi Lotb/ome  v.  Sbenff, 
Hales,  and  [d']  the  K.  v.  the  inhabitants  of  Winterbaurn^  that  a 
deputy  conftablq,  executing  the  ojffice,  does  not  thereby  acquire, 
a  fettlemcnt :  that,  if  the  duties  of  that  office  are  performed,  the 
performance  of  which  was  intended  to  give  a  fettlemcnt  in  the 
parifh  thereby  benefited,  this  right  muft  fall  fomewhere;  -and^ 
t^at  it  feemed  to  follow  of  courfe,  that  if  it  did  not  upon  the  de^ 
puty,  it  mufl:  upon  the  principal :  that  other  wife,  though  a  fer* 
vice  was  done  and  ^  recompence  intended,  no  recQmpence  could, 
be  had ;  and  the  maxim  that  fettlements  are  to  be  favoured 
v^rould  be  totally  and  ftrangely  reverfed. 

That  it   has    been  faid,  that  notoriety  is  the  principle  [e\  upon 
which  the  fcveral  modes  of  acquiring  fettlements,  fubfcquent  to  [/] 


[a]  But  the  power  claimed  here  is  to  dcj>ute  generally  and  for  ^//adls.  In  fuch  a  cafe 
there  is  an  inflance  in  which  the  legiflaturc  have  interfered;  for  by  St.  i  W.  &  M.  c.  i8» 
'{,  7.  it  is  provided,  •*  that  if  aoy  perfon  diflenting  from  the  church  of  England  (hall  be 
chofen  or  otherwife  appointed  to  bear  the  office  of  high  conflable  or  petit  coniiable.  Sec.  and 
fuch  perfon  (hall  fcruple  to  take  upon  him  any  of  the  faid  offices  in  regard  of  the  oaths,  &c» 
every  fuch  perfon  fhall  and  may  execute  fuch  office  or  employment  by  a  fufficient  deputy,  &c» 

[^]  Tho*  this  has  been  generally  fo  received,  it  does  not  any  where  appear  to  have  been 
fo  eflablifhed  upon  any  clear  and  fatisfadory  principle  ;  neither  has  it  at  all  times  and  univer- 
fally  been  adopted.  It  feems,  that  the  maxim  ought  only  to  obtain  in  particular  cafes, 
and  that  the  founder  and  better  reafoning  is  that  of  Lord  Ch.  J.  Raymond,  M.  1  G.  2. 
1727.  Bott.  fo.  291,  "  I  do  not  fee  why  the  ftatutes  are  to  be  conftrued  in  the  favour 
of  fettlements,  when  fuch  conflrudtion  may  do  a  prejudice  to  other  people,  and  no  fer* 
vice  to  the  pauper,  who  certainly  is  no  vagrant,  but  has  a  iettlement  fomewhere." 

[c]  MSS.  Caf.  Hil.  6  Ann.  Vin.  Abr.  19,  379. 

[</]  H.  4  G.  3.  1764.  Burr.  Settl.  Caf.  520.     Secalfo  i  Bl.  Rep.  ^^z^ 

[e]  In  the  cafe  of  a  certificate  man,  the  certificate  does  not  amount  to  a  notice  in  writing* 
Lord  Hardwicke  in  the  K,  v.  St.  Maurice  in  Winchcftcr.  Burr.  Settl,  Caf.  fo.  29.  £.  8  G.  2. 

1735- 
[/]  c,  17.  f.  3. 

3  J.  I. 
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ft.  I.  ^a.  2.  arc  founded,  and  <:onfequcntly  that  perfonal  fcrvice  is     ly^^* 
here  an   indifpenfible  requifitc;    but,  if  this  were  fo,  if  the  fettle-      ^^-^^y"^ 
ment  depended  altogether  upon  that  degree  of  notoriety  which  muft       ^" 
arife  from  the  execution  of  the  office,  it  could  never  have  been  dc-  inhabitantsof 
cided,  that  a  fettlement  could  not  be  gained  by  a 'deputy  :   that  the      Hope 
ft.  9  &  10  ^.  3.  does  not  require  a  perfonal  fervice :  that  the  words    ^^^^^^^* 
are  merely  '*  execute  fome  annual  office:"  that  it  is  a  new  law,  and, 
as  fuch,  to  receive  its  conftrudtion  from  itfelf,  and  not  to.be  inter- 
preted by  reference  to  the  peculiar  wording  of  any  other  adt;  and 
that  it  is  not  ejcplanatory  of  ft.  3  &  4  /iT.  3. :  that  it  was  exprefsly 
fo  adjudged  in  a  cafe  [ti]  between  the  pariffies  of  Burclear  and  Eaji'- 
woodbay  \  and  in  the  K.  v.  St.  Maurice  in  Winchejler^  as  ftated.  in 
Bott.fo.  346.  :  that  in   the   fame  cafe,  as  ftated  in   Burr.  Lee  J. 
adds,  that  the  unanimous  judgment  of  the  court  in  the  iC.  v.  Bur^^ 
clear  was  well  founded  ;    •*  for  the  a<fl  enlarges  the  certificate  man's 
**  power  of  gaining  a  fettlement,    for  now  if  he  executes  fuch  an 
**  office  by  deputy  he  gains  a  fettlement,    whereas  by    3  &  4  ^.  Gf 
•*  M.  he  was  to  execute  it  for  himfelf  and  on  his  own  account :'' 
that  no  found  reafon  could  be  oppofed  to  this  conftrudtion  ;  for,  al- 
tho'    the  office   was  executed  by  the  deputy,   it   was  the  principal 
that  was  refponfible  to  the  parifti;  and,  that  it  was'in  conformity 
to  one  of  the  firft  general  principles  upon  which  the  dodlrine  of 
fettlements  was  built,  that,  as  the  pariffi  derived  a  benefit  by  being 
eau:d  throughout  this  year  of  the  burthen  of  this  office,  the  perfon 
by  whofe  means  they  were  fo  relieved  was   intitled  to   his  recom- 
pence;   and  that  the  law  had  faid,    the  equivalent   was  his  fettle- 
ment. 

That,  tho'  notoriety  might  be  the  true  principle,  there  was  not, 
as  had  been  contended,  any  want  of  legal  notoriety  in  thi's  cafe  j  for 
that,  in  contemplation  of  law,  the  parifli  muft  be  taken  to  be  prefent 
at  the  leet,  where  they  owed  their  attendance;  and  confequently 
that  the  principal  muft  have  been  placed  in  his  office  with  the  pri- 
vity of  the  pariffi. 

Willes^  J.  Two  ftatutes  are  made  the  fubjcdl  of  doubt  here ;  the 
ftat.  3  6c  4  /^.  Gf  A/,  and  9  &  10  ^.  3.  This  laft  is  the  adt  more 
immediately  applicable  to  the  prefent. queftion.  One  point  I  lay 
out  of  the  cafe,  whether  a  conftablc  may  make  a  deputy  ?  Moft  of 
his  adis  are  minifterial,  and  as  to  minifterial  adts  he  certainly  may* 


[a]  £.  5  G.  I.      I  Str.  163. 

Thi» 
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1783.     This  is  fo  fettled  in  Medburft  v.  Waite  :  and  the  cafes  cited  of\a\ 

*-^v^      the  K.  V.  inhabitants  of  A'lcannings  and   Sir   Walter  Vane\  cafct 

I^««       were  confiderablc  aothorities  in  fupport  of  the  general  power.    The 

lobabTuntsof  ^^''^^  ^^^^  ^^  ^^c  ft.  3  &  4  /T^  Gf  A/,  fecm  to  imply  that  this  of- 
Hopi  ficc  may  be  executed  by  deputy.  The  a<ft,  by  reftridiing  the  right 
Mansell.  there  given  to  thofe  who  execute  the  office  **for  thcmfclvcs/'  ra- 
ther fupppfcs,  that,  unlefs  this  reftridlion  had  been  interpofed,  they 
would  have  intitled  themfclvcs,  if  they  had  adted  **  for  others." 
But  that  will  not  intirely  govern  this  queftion ;  as  there  is  behind 
a  confiderable  [^]  doubt,  how  far  this  ftatutecan  be  connedled  with 
ft.  9  &  10  /A^.  3.,  by  which  the  fettlcmcnt  in  the  prefent  inftance  is 
given.  Had  it  not  been  for  the  authority  of  Lee  Ch.  J.  in  the 
cafe  of  the  K.  v.  Fittlewcrtb^  I  ftiould  have  thought  that  the  latter 
ftatute  had  been  a  new,  and  not  an  explanatory,  law.  [f?]. 

To 


Ea]  H.  9  G.  3.  »769.  Burr.  Scltl.  Caf.  634. 
^]  The  authorities  are  not  only  far  from  being  uniform  with  refped  to  the  reference 
of  the  latter  of  thefe  ila!utes,  the  Certificate  A6t,  to  the  former  under  which  a  fettlemeiit  is 
gained  by  ferving  an  office  ;  but  there  has  alfo  been  much  difference  of  opinion,  whether  the 
Certificate  Adt  ought  to  be  conftrued  with  relation  to  the  fl.  13  &  14  Car.  2.  ;  under  which 
the  power  is  given  of  removing  perfons,  coming  to  fettle  in  a  tenement  under  the  yearly 
value  often  pounds.  But,  tho'  there  are  to  be  found  fomedi£ia  of  a  late  date,  that  feem  to 
ihew  that  this  queflion  is  dill  unfettled,  yet  in  the  cafe  of  the  K.  <r.  the  inhabitants  of 
Duns  Tew.  Tr.  29  Sc  30  G.  2.  1756.  this  point  received  a  folemn  determination  agreeable 
to  the  intimation  of  opinion  by  Mr.  Juflice  Willes  in  the  prefent  cafe  ;  and  that  the  Certi- 
ficate A6i  was  not  there  to  be  conflrued  with  reference  to  the  13  &  14th  of  Car.  2.,  but  as  a 
new,  and  not  an  explanatory  law.  And  this  decifion  was  fubfequent  to  that  of  the  K.  v* 
Fittleworth,  which  was  in  M.  17  &  18  G.  2.  1744.  Vide  the  -cafe  of  Rex  v.  the  inhabi* 
tants  of  Fillongley.     M.  27  G.  3.  1786.     Appendix,  p. 

It  feems  proper  in  this  place  to  give  a  view  of  the  claufcs  of  the  three  (latutes,  upon 
which   thefe  queflions  arofe. 

By  fl.  3  W.  y  M.  c.  1 1.  f.  6.  "  If  any  pcrfon,  who  fhall  come  to  inhabit  in,  ice.  (hall, 
for  himfelf  andon  his  own  account,  execute  any  public  annual  office  or  charge  in  &c.  during 
one  whole  year,  or  fliall  Sec,  then  he  fhall  be  adjudged  and  deemed  to  have  a  legal  fettlement 
&c.,  tho*  no  fuch  notice  in  writing  be  delivered  and  publifhed,  as  is  hereby  before  required."  , 

By  ft.  9  &  10  W.  c.  II,  f.  I.  "  Noperfon  &c.  who  fhall  come  into  any  parifh  by  any 
fuch  certificate  as  aforefaid  fhall  be  adjudged  by  any  ad  whatfoever  to  have  procured  a  legal 
fettlement  in  fuch  parifh,  unlefs  he  fhall  really  and  bona  Me  take  a  Irafe  ot  a  tenement  of 
the  YEARLY  *  value  of  ten  pounds,  or  ihall  execute  fome  annual  office  in  fuch  parifh,  being 
legally  placed  in  fuch  office." 

By  ft.  13  6c  14  Car.  2.  c.  12.  f.  i.  **  Upon  complaint  made  by  the  churchwardens  &c. 
to  any  juiUce  &c.  within  forty  days,  after  any  fuch  perfon  or  perfons  [i.  c.  poor  people  who 
are  rambling  from  one  parifh  to  another]  coming  fo  to  fettle  as  aforefaid  in  any  tenement 
under  the  yearly  value  of  ten  pounds,  any  two  juftices  may  remove,  &c.** 

•  It  is  very  fingular,  that  this  word  fhould  be  omitted  by  almoft  all  the  approved  Editors 
of  the  ftatutes,  as  by  Cay,  Pickering,  Rulfhead  and  Runnington  ic  by  Mr.  Bott  in  his  cx- 
tratls  of  ftatutes  prefixed  to  his  decifions  upon  the  poor  laws,  p.  36.  Edit.  1773  ;  altho*  th« 
marginal  abridgment  in  tyery  one  of  thefe  works  ftatcs,  that  it  muft  be  the  taking  of  *♦  a  leafe 

of 
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To  be  fure  there  can  be  no  doubt,  but  that  the  holding  and  le-     1783. 
gal  fcrving  of  an  office  was  fubftituted  in  lieu  of  40  days  notice  :     ^--v"^ 
but  the  pauper  is  here  fufficienily  announced  to  the  parifli   in  his       ^*^ 
character  of  conftable  by  being  chofen  at  the  lect  and  fworn  into  inhaHwntsof 
bis  office.     An  office,  conferred  fo  publickly  and  in  a  place  where      Hope 
it  was  alfo  the  duty  of  the  parifh  to  attend,  could  not  fail  of  being    ^""^^^^^^ 
a  matter  of  notoriety.     It  is  this  notoriety  and  the  credit  derived 
from  being  in  fo  public  a  ftation,  that  form  the  principal  grounds 
upon  which  the  officer's  fcttlement  is  founded :  and  therefore  I  do 
not  agree  with  what  was  faid  by  Lee  Ch.  J.  after  he  had  given  the 
judgment  of  the  court  in  the  K.  v.  Fittlewortb  ;  that  the  fcttlement 
was  meant  as  a  recompence  for  the  performance  of  th2itjervice  for 
the  fpace  of  a  year,  which  is  the  requifite  the  a<S  prefcrjbes.     At 
lead  the  perfonal  fervice  is  not  in  my  opinion  an  indifpenfable  re- 
quifite.    I  think  on  the  contrary,  that  this  a<fl  ought  to  receive  a 
liberal   conjflrudlion  :  and  fo  it  is   adjudged  in  the  K.   v.  Bur^^ 
clear  \a\ 

The  queftion  then  comes  to  this,  whether  this  man,  having  been 
appointed  and  fworn  in  and  having  paid  another  perfon  for  dif- 
charging  the  duties  of  the  office,  Ihall  be  confidered  as  having  <?Ar^- 
cuted  the  office  within  the  meaning  of  the  ftatute  ?  Now  it  is  clear, 
that,  if  the  principal  does  not  gain  a  fcttlement,  the  deputy  can* 
not:  but,  tho'  the  deputy  does  not,  you  muft  refort  to  a  very  dif- 
ferent kind  of  reafoning  to  fhew  that  the  principal  cannot.  I  find 
nothing  which  compels  me  to  fay,  that  it  is  neceffary,  that  this 
man  (hould  have  fervcd  the  office  in  perfon.  On  the  contrary  the 
general  maxim  of  the  law  is,  qui  facit  per  alium^facit  fer fe  \  and 
the  burthen  of  the  execution  has  certainly  lain  upon  this  man. 

As  to  the  authorities,  had  the  cafe  of  the  K.  v.  Fittleworth  been 
directly  in  point,  we  (hould  have  holden  ourfelves  bound  by  it : 
but  there  the  officer  was  removed  in  the  middle  of  the  year,    and 


of  a  tenement  of  the  value  often  ^o\rcA%  per  annum  ;"  and  altho'  in  Cay,  Ruff  bead  and 
Rannington  this  a£t  is  ftated  to  have  been  examined  with  the  record.  The  general  under- 
(landing  amongil  lawyers  and  the  uniform  pradice  of  near  a  century  has  certainly  been  in 
contradiction  to  this  reading  and  in  conformity  to  the  fenfe  fiiggelled  in  the  margin  ;  and  this 
word  is  retained  in  the  edition  of  the  continuator  of  Keble,  Mr.  ferjeant  Hawkins,  Bill  and 
the  executrix  of  Newcomb,  King's  printers,  and  the  afligns  of  Richard  and  Edward  .Atkins, 
cfquires,  in  1706,  and  alfo  in  the  black  letter  copy,  printed  at  the  time  (1697)  from  the 
original  record  in  the  hands  of  the  clerk  of  parliament  by  Bill  and  the  executrix  of  Thomas 
Newcomb,  King's  printers. 

[4]  Vide  Probyn  and  Lee  J.  in  the  cafe  of  Rex  a;,  inhabitants  of  St.  Maurice  in  Winche- 
fitr,    £•  8  G,  2.  1727.    Burr.  Settl.  Caf.  fo.  29,  34* 

confequcntly 
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1783.     confequently  therfe  was  no  execution  of  the  office  for  a  year  either 

^•^^v*^     by  deputy  or  In  perfon.     I  therefore  think  this  an  execution  of  tile 

^*^       office  within  the  adl. 

Inhabftantsof      Hulter,  J.     As  to  the  objcftion  in  point  of  form,  befides  the  ge* 

Hopi      neral  anfwer  that  has  been  given,  if  the  deputy  appears  to  have  been 

Manshll.  paid,  I  fhould  prcfume  the  whole  work  was  done. 

With  refpeft  to  the  merits,  the  authorities  cited  ftrongly  favour 
the  general  power  [a]  of  deputing.  In  the  K.  v.  AUcannings  [^] 
the  court  afks  *'  Who  is  benefited  by  the  fervice  of  the  deputy  ?" 
•*  Why  the  principal."  And  the  rcafon  given  is,  **  becaufe  it  dif- 
*'  charges  the  principal  from  ferving  the  office  again."  After  fuch 
fervice  he  certainly  cannot  be  called  upon  again,  until  it  is  his 
turn.  And  the  parifh  as  well  as  the  party  is  benefited  by  the  fer- 
vice; as  otherwife  the  burthen  mufl  have  fallen  upon  fome  one  of 
their  number.  The  office  having  then  in  fadl  been  fupplied  and 
that  by  the  means  of  the  principal,  with  the  knowledge  and  to  the 
advantage  of  the  parifh,  the  fervice  of  the  deputy  is  the  fervice  of 
the  principal ;  and,  if  the  contrary  were  holden  now,  neither  the 
one  nor  the  other  would  gain  a  fettlement :  for  it  is  clear  that  the 
deputy  does  not.  The  whole  reafoning  therefore  of  the  cafes, 
that  edablifh  this,  goes  ftrongly  with  the  argument,  that  the  prin- 
cipal may. 

Rule  abfolute. 
Order  of  Seffions  quafhed. 
Lord  Mansfield  and  Lord  Commiffioner 
jiP^burfi  were  abfent. 


[a]  It  fcems  to  have  been  affumed  as  a  fettled  point,  both  upon  the  bench  and  at  tbe-bar, 
in  the  K  v.  Clarke.  E.  27  G.  3.  1787,  Durnford  and  ii aft,  fo.  682,  89.,  giucrallj  that  a 
conftabk  may  depute. 

[^]  Bott.  340. 


Saturday, 
May  I  ytb. 


Profits   of 
a  weighing 
mat  hi  he 
hoi'/e  are 
rateable  to 
the  poor. 


Rex  V.  Inhabitants  of  St.  Nicholas,  Gloucefter. 

TW  O  Juftices  allow  a  rate  made  for  the  relief  of  the  poor  of 
the  parifh  of  St.  Nicholas  in  the  county  of  the  city  of  Glou* 
ccfitr^  by  which  the  mayor  and  burgeflcs  of  that  city  are  aflefled 
for  their  machine  houfe  in  the  faid  parifh. 

Upon  the  appeal  of   the  mayor   and  burgeflcs,   alledging  that 
the  profits  of  the  machine,   (which  were  eftimated  at  about  40/. 

a  yeai 
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g  year  and  conftltutcd  the  greateft  part  of  the  charge,    the  houfe      ^7^3* 
beiiig  only  of  the  annual  value  of  5/,)  were  not  a  legal  obje^  of      ^"^T^"^ 
taxation,  the  fcflions  order,  that   *•  the  faid  rate  be  amended  5  and       ^^^ 
**  that  the  faid  machine  bouje  be  rated  at  and  after  the  rate  of  5/.  Inhabkantsof 
*'  and  no  more;  becaufe  they  arc  of  opinion,  that  the  profits  ari-  ^^"^bolas 
•*  fing  from  the  faid /wj^A///^  ought  not   to   be  rated  towards   the       tbr. 
<*  maintenance  of  the  poor   of  the  faid  pariQi :"  and    they  dated 
the  following  cafe  : 

That  the  mayor  and  burgcflcs  of  the  city  of  Gloucejler,  about 
five  years  ago,  were  poflcffcd  of  and  entitled  to  a  houfe  in  the 
parifl)  of  St.  Nicholas  in  the  city  of  G/ouc^Jier;  and,  being  fo  pof- 
feiTed  and  entitled  as  aforefaid,  they  eredled  a  machine  in  a  ftreet 
leading  by  the  faid  houfe,  for  the  purpofe  of  weighing  waggons, 
carts,  &c.  with  coal  and  other  things ;  and  have  fince  demanded 
and  received  of  and  from  the  owner  of  every  fuch  waggon,  cart, 
&c.  fo  weighed  as  aforefaid,  the  fum  of  two-pence  in  the  ton  for 
every  ton,  the  things,  contained  in  the  faid  waggon,  cart,  &c.  fo 
weighed  as  aforefaid,  amounted  to.  That  the  fteel-yard,  part  of 
the  faid  machine  by  which  the  faid  waggons,  carts,  &c.  were 
weighed  as  aforefaid,  was  and  always  has  been  in  the  faid  houfe  of 
the  faid  mayor  and  burgefies  in  the  pari(h  of  St.  Nicholas  aforefaid; 
and  that  the  faid  houfe  is  called  the  machine  houfe.  That  the  faid 
mayor  and  burgefies  have  no  right  to  compel  the  owners  of  wag« 
gons,  carts,  &c.  loaded  with  goods  as  aforefaid,  to  bring  their 
faid  waggons  and  carts,  &c.  to  be  weighed  at  and  by  the  faid  ma- 
chine. That  the  faid  houfe,  called  The  Machine  Houfe,  indepen- 
dent of  the  profits  arifing  from  the  faid  machine,  is  worth  about 
5/.  That  the  profits  arifing  from  the  faid  machine  are  about  40/. 
per  annum.  And  that  the  faid  machine  houfe  (lands  rated  to  and 
upon  the  rate  of  the  parifli  of  St.  Nicholas  in  the  following  man- 
ner, viz^  the  mayor  and  burgefies  of  Gloucefter  for  a  machine 
houfe,  24/.         i/.   lbs.  od. 

Mearcroft  (hewed  caufe  in  fupport  of  the  order  of  fefiions,  which, 
by  .amending  this  rate,  had  exempted  the  weighing  machine  frQjn 
taxation.  He  (la ted,  that  the  form  of  the  rate  was,  ''Tbeina- 
chine  houfe ;''  and  that  the  rate  itfelf  charges  nothing  elfe  aad  do,es 
not  defcribe  the  machine  as  being  part  of  the  houfe :  and  infidod, 
that,  the  fefiions  having  an  undoubted  right  to  decide  all  fads, 
and  having  ftated  it  as  clear  that  the  houfe  ttfelf  is  only  ^^or-th 
five  pounds  per  annum^  the  fingle  quedion  was,  whether  rthe  oia- 
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i7^3*     chine  was  part  of  the  houfc  ?   and  confequently  that  the  court,  be^ 
fore  they  proceeded  to  qua(h  the  order  of  feffions,  muft  fee  clearly 


^f'  that  on  the  fads  ftated  they  have  formed  a  wrong  judgment :  that 
Inh^itantsof  it  docs-  not  appear  upon  this  cafe,  that  the  machine  is  part  of  the 
StNicHOLAs  houfe:  that  this  is  by  no  means  a  neccffary  confequence  of  its  be« 
^*T£  "^  ing  in  it :  that  it  is  not  even  ftated  to  be  fixed  to  the  freehold  : 
that,  even  if  it  were  let  into  the  ground  of  the  ftreet  before  the 
houfe  and  fo  were  part  of  the  freehold,  it  was  ftill  no  part  of 
the  houfe :  but  that  to  make  out  the  cafe  on  the  other  fide,  they 
muft  connei^  it  with  the  houfe:  that  it  cannot  be  faid  to  be  ap- 
purtenant to  it;  for  it  only  hangs  over  the  way. 

Bul/eri  J.  If  the  ftreet,  fo  built  upon,  is  no  part  of  the  appur- 
tenances, by  what  right  do  the  corporation  eredt  the  machine 
there  ? 

Bear  croft.     They  are  owners  of  the  foil. 

Buller^  J.  If  fo,  they  have  allotted  fome  of  this  foil,  as  formp- 
ing  a  neceftary  part  of  one  whole,  to  this  ufeful  and  lucrative  pur- 
pofe« 

Mr.  Bearcroft  then  contended,  that,  as  the  rate  here  was  made 
exprefsly  upon  the  houfe  and  the  houfe  only,  it  could  not  be 
necefifary  to  argue,  whether  the  profits  of  the  machine  were,  as 
perfonal  property,  proper  objects  of  taxation  :  that,  if  it  were,  the 
court  had,  uniformly  in  queftions  of  this  fort  been  governed  by 
the  ufage  of  the  place  i  that  with  refpedt  to  this  particular  ma- 
chine, its  recent  introduction  excluded  the  pofiibility  of  ufage:  that 
the  caie  did  not  ftate  any  initance  of  any  fimilar  machine  having 
ever  been  rated  in  any  other  place;  and  that  it  would  be  extremely 
dangerous  and  even  ruinous  to  trade  to  encourage  any  fuch  attempt; 
as  upon  the  fame  principle  the  profits  of  [a]  weaving  machines 
and  of  every  other  mechanical  invention,  by  means  of  which  the  pre* 
ference  given  to  our  manufactures  was  principally  infured,  muft 
neceftarily  be  fubjeded  to  taxation. 

Lee^  Solicitor  general,  and  Clyfford^  in  fupport  of  the  rufc  ta 
quafti  the  order  of  feffions,  infiftcd;  that,  if  property  of  any  cha- 
racter or  denomination  is,  by  any  collateral  circumftance  or  ap- 
pendage, chade  more  valuable  than  fuch  property  in  general  ts^ 
there  can  be  no  reafon  that  it  (hould  not  be  charged  to  every  pub- 


\a\  The  cafe  of  the  K.  v.  Hogg,  E.  27  G.  3.  1787.  is  fo  diredly  applicable  to  the  pre- 
fent,  that  I  have  thought  fit  to  infert  it  in  the  body  of  this  work.    See  the  next  cafe. 
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JIc    burthen  to  the  extent  of  its  clear  profit ;    whether  that  profit      1783. 

arifes   from  a   payment,    voluntary  or  compulfory:  that  the  clear      ^-^-v-^ 

profits  of  lead  mines,   received  without  rifque   by   the  leflbr,    had       ^J^^ 

in  the  cafe  of  [a]   Rowls  v.  Gell et  aV  been  hold^n  liable:  that  the  Inhabitantsof 

profits  in  the  prefcnt  cafe  came   within  the  fame  rule:    that   the  ^J^'^"^^^* 

point,  which  had  been  made  refpe<Sing  the  general   rateability  of 

perfonal  property,  could  have  no  place  here,  as  in  the  city  of  Glou- 

cejter  by  a  local  ftatutc  that  property  was  rateable  :  that  no  other 

qucftion,   than  whether  a  property,   circumftanccd  as  the  prefent^ 

was  exempted    from  the  general  rateability  of  property,   had  been 

made  below,  or  was  meant  to  be  fubmittcd  to  the  judgment  of  this 

court:   that,  from  defpair  upon  the  merits,   recourfe  was  now  had 

to  an  objedtion,    that  at  moft  went  to  a  reflating  of  the  cafe;  but 

that  there  was  no  pretence  for  it:   that  the  Heel  yard  was  ftated  to 

be  in  the  houfe,  and  therefore  that  the  engine  and  the  houfe  were 

fubftantially  the  fame  thing,   or  at  any  rate  the  component, part$ 

of  onQ   and  the  fame   thing :    that  they  were  applied  to  one  and 

the  fame  purpofe,  and  the  one  abfolutely  neceifary  to  the  other  in 

point  of  defcription,   ufe  and  profit. 

They  alfo  contended,  that  this  produce  or  profit  was  liable  to  be 
rated  as  toll:  but  the  court  held  clearly,  that  it  was  not;  for  that 
the  cafe  ftated,  that  it  was  optional  in  the  owners  of  carriages, 
whether  they  would  weigh  or  not :  and  that,  though  they  pafledover 
the  foil,  there  was  no  obligation  upon  them  to  ufe  the  machine: 
but  that  toll  was  a  compulfory  payment. 

Lord  Mansfield.  .  It  is  not  in  terms  faid,  that  the  machine  is 
annexed  to  the  freehold ;  but  the  nature  of  the  thing  fupplies  the 
defeat  in  the  expreflion.  Indeed  the  expreflion  fufficiently  (hews  it. 
What  is  the  houfe  ?  It  is^  '*  The  Machine  Houfe."  They  are  one 
intire  thing,  and  are  together  rated  by  the  common  known  name, 
which  cornprebends  both :  and  the  principal  purpofe  of  the  houfe 
is  for  weighing.  The  ftcel  yard  is  the  moft  valuable  part  of  the 
houfe :  The  houfe  therefore,  applied  to  this  ufe,  may  be  faid  to 
be  built  for  the  fteel-yard,  arid  not  the  fteel-yard  for  the  houfe* 
And  the  quantum  of  the  afiTeifment  mufl:  be  allowed  to  be  mofl; 
moderate;  as,  although  a  liberal  allowance  ought  to  be  made 
for  wear  and  tear,  labour  and  attendancci  the  charge  does  nqt 
much   exceed  the  half  of  the  value. 

tFtlleSf  ].  There  does  net  feem  to  have  been  any  doubt  below 
but  that  the  machme  was,  as  it  is  defcribed  in  the  rate,  appurte- 

[«]  E,  16  G.  3.1776.    Cowp,  451. 

M  m  s  oant 


Glovcis* 

TSIL. 


266  E  after  Term  23  Geo.  3. 

jyg^;     nant  to  the  building.     If  fo,  its  clear  profits  are  undoubtedly  rate« 

wv-*^      able.     If  a  billiard  table  (lands  in  a  houfe,  and  the  houfe  (bouldt 

^^!^        in  fefpedl  of  fuch  table,  let  at  a  higher  fum,  it  is  rateable,  while  the 

inHaUtantsof  tabfe  Continues  there  and  it  is  fo  let,   at  the  advanced  rent. 

StNicHOLAs       BuHer,  J.     The  conclufion  of  this  cafe  is  ftrong  to  fliew,  that 

the  juftices  confidered  [a]  the  machine  as  part  of  the  houfe ;  for 
the  queftion  they  raife,  the  point  they  bring  forward  and  refer  to 
the  court  is,  whether  the  profits  are  rateable  ?  And,  fo  long 
as  they  are  received,  they  undoubtedly  are.  It  is  like  the  cafe 
of  [A]  the  Cbeltenbam  Spa.  There  is  an  extraordinary  profit  ari- 
fing  from  this  modification  of  the  enjoyment.  The  only  queflion 
therefore  is,  whether  a  man  fhall  be  rated  for  the  property  he  has? 
If  a  houfe  to  day  is  let  for  30  /.  per  annum,  and  to-morrow  if 
turned  into  jjhop,  would  let  for  50/,  when  it  is  turned  into  a 
(hop,  it  (hall  be  rated  at  50  A  Its  being  called  the  Machine  Houfe 
fliews,  that  the  houfe  and  machine  are  an  entire  thing.  The  ma- 
chine is  alfo  the  principal  thing. 

Lord  Commiflioner  AJbhurfi  was  abfent. 

Rule  abfolute. 
Order  of  feflions  quafhed, 
and  order  of  juftices,  allowing 
the  rate,  affirmed. 


\a\  See  the  lail  cafe.  Rex  v.  Inhabitants  of  Hope  ManfclL    p.  252* 
\h\  Tr.  17  G.  3.  1777.     Cowp.  619. 


Rex  V.  Hogg. 

[Barter  Term  27  Geo.  3.  1787.] 

t^^J'^^  "  ^T^  wo  Juftices  allow  a  rate  made  for  the  relief  of  the  pc 
gbcinit^dcl  '*  X  ^^  '^®  townfliip  of  Ribcbtfier  in  the  county  of  Lancaji 
fcribedinthe  ««  The   fedions  holdeu  at  Midfummer  1786,   in  the  town  of  P/ 

^ZhL/i^nd  *'  '^^»  "P^*^  ^^^  appeal  of  John  Hogg  confirm  the  rate,  and  f 
both  let  and   **  the  following  cafe : 

occupied  to- 

Sther,  tho'  it  does  not  appear  whether  the  engine  is  fixed  to  the   building,   is  confidered  as  an 
bjed,  and  to  the  extent  of  tbeir  annual  value  are  properly  fo  rateable  to  the  poor.     Local 
do  not  coDtrottl  or  afifeft  the  conftrudtion  of  ads  of  parliament. 
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*'  y^A»  flb^^  was  rated  to  the  relief  of  the  poor  for  a  building,     1787. 
*'  called  the  Engine-houfe;    which  confifts  of  a  bay  of  building 
•'  about  18   feet  long   and  19  wide,   in  which  there  is  a  carding 
•*  machine  for  manufadluring  cotton.     The  engine  is  not  fixed  to      HogcI 
*•  the  premifeSf  but  capable  of  being  moved  at  pleafure.     The  build- 
**  ing,  independent  of  the  machine,  is  worth  only  two  guineas  per 
'*  annum ;  for  which  the  appellant  is  willing  to   be  rated.     The 
"  building  and  machine  together  are  rated  at  36  /.     T^be  ufage  of 
••  the  town  of  Ribchefter  has  been  not  to  fate  perfonal  property .  The 
'^  refpondents  in(i(l,  that  this  carding  machine  is  rateable;   and 
^'  tbe  feflions,  being  of  that  opinion,  confirm  the  rate. 

•*  This  cafe  came  before  the  court  of  King* s  Bench  in  M^7ary 
*'  term  1787,  when  the  court  directed  it  to  be  reftated,  and  an- 
^*  fwers  to  be  returned  by  the  court  of  quarter  fcfiions  to  the  fol- 
lowing queries  : 

Whether  the  engine  mentioned  in  the  faid  order  is  worked 
'*  with  water  or  with  horfes  ;  and  whether  the  houfe  wherein  the 
faid  engine  (lands  is  a  dwelling-hpufe,  or  built  for  the  purpofe 
''  of  receiving  the  engine  ;  and  whether  it  is  ufed  for  any  other 
^*  purpofe  than  working  the  engine  ^  and  in  what  manner  the  en« 
*^  gine  is  put  up  in  the  engine  houfe ;  and  what  is  its  fize  and 
^*  bulk  :  and  alfo  whether  the  owner  of  the  building  has  con- 
*^  tradied  to  difcharge  the  occupier  of  all  taxes? 

**  At  the  enfuing  Eafier  the  court  of  quarter  fedions  made  the 
**  following  return  : 

**  The  counfel  on  both  fides  do  confent  to  the  following  fads  in 
•'  anfwer  to  the  order  of  the  court  of  King*s  Bench  i  viz.  that  the 
•'  engine  therein  mentioned  is  generally  worked  with  water,  but 
frequently  by  the  hand.  That  the  building,  wherein  the  faid 
engine  (lands,  is  not  a  dwelling  houfe,  nor  was  it  ereded  for  the 
purpofe  of  receiving  the  engine;  but  formerly  was  ufed  for  the 
purpofes  of  turning  bobbins,  and  as  a  weaver's  (hop :  but  is  now 
*'  ufed  for  the  purpofe  of  carrying  on  the  cotton  manufadory, 
**  there  being  in  the  fame  building  two  other  engines,  befides  the 
•'  engine  before  mentioned,  worked  as  aforefaid ;  one  of  which  is 
•*  alfo  ufed  for  the  purpofe  of  carding,  and  the  other  for  tum« 
••  ming  cotton,  which  tumming  is  another  procefs  of  the  fame 
manufadory.  All  the  engines  are  placed  on  tbe  floor,  and  noways 
annexed  orfaftened  to  the  fame  %  but  may  be  moved  at  pleafure  and 
*^  carried  out  and  worked  in  any  other  place>  either  by  means  of 
3  *'  water 
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1787.     **  water  or   manual   labour,*  and  are  not  adapted  to  any  partU 

^^-v"^      <«  cular  building.  .    The    frame    in    which  the  engine  (lands  is 

Rbx        <<  twelve  feet  in  length,    three  feet  eleven  inches  in  breadth,  and 

HoGo.  **  ^w^  ^^^^  '^'^^  inches  in  heiuht :  the  femidiameter  of  the 
*«  largeft  cylinder  with  a  fmall  roller  at  the  top  rifing  twenty  in- 
•*  ches  above  the  frame;  the  engine  finking  in  the  frame  feven- 
•*  teen  inches.  Leonard  Walmjley  is  the  Icflcc  of  tbe^  premifcs  under 
*'  the  owners,  and  is  fubjedt  by  his  lea^e  to  dilcharge  the  premifes 
^'  of  all  taxes ;  and  Hogg^  the  appellant,  is  his  fubtenant,  but 
•*  Walmjley  pays  the  taxes.  - 

Saturday  **  ^nd  npw    Caldecott  (hewed  caufe  in  fupport  of  the  order  of 

May  12.       t€  fe(r;ons^  confirming  the  rate  ;  and  infi(led,  that,  though  the  cafe 

now  returned  was  by  jtio  means  a  full  and  fati^sfadtory  anfwer  to 
the  qucHions  propofed  and  the  mpft  material  point  of  inquiry 
was  contrived  to  be  eluded,  yet  enough  was  (lated  to  enable 
^'  the  court  under  a  diredt  authority  to  adjudge  thi&a  fpecies  of 
property,  rateable  to  the  poor  :  that  it  was  fuch 
'*  I.  As  being  a  houfe,  confiding  of  the  bpilding  and  engine, 
and  together  forming  one  undivided  fubje(fi,  of  the  fame  de« 
fcription,  ufe  and  charadter. 

•*  2.  As  the  eqgine  itfelf,  independent  of  the  building,  was  a 
vifible,  local,  perfonal  property,  producing  a  certain  annual 
profit,   without  adventure  of  any  kind. 

•*  I.  That  this  property  was  rated  by  the  name  of  the  Engine 
Houfe  :  that  the  cafe  (lated,  that  the  engine  was  in  the  houfe  : 
'*  that  it  was  of  fuCh  a  bulk  and  extent,  as  to  occupy  two  thirds  of 
the  houfe  in  length  :  that  it  was  not  a  dwelling^ioufe  ;  and  that 
the  only  ufes  to  which.it  had  ever  been  applied  were  of  a  na- 
ture fimilar  to  the  prefent,  and  merely  as  a  cafe  for  machinery  of 
this  fort  5  as  a  weaver's  (hop  :  and  that  the  (hell  was  worth  only 
•*  2  /.  a  year,  and  the  engine  34  /. 

"  That  as  they  were  both  thus  fubftantially  the  fame,  the  finding 
♦•  did  not  any  where  negative  their,  being  literally  fo:  that  it 
only  faid,  that  the  engine  was  no  ways  annexed  or  fattened  to 
the  floor  :  that  it  might  therefore  in  many  different  modes  be  an- 
^^  nexed  to  other  parts  of  the  building  :  that  as  it  was  found  to  be 
«*  ••  generally  worked  with  water"  the  wheel  muft  in  fomc  fort 
**  have  been  fattened  to  the  wall :  and  that,  if  worked  with  water, 
*'  it  was  in  the  nature  of  a  mill ;  and  that  mills  have,  as  one  thing 
[^  with  the  building  that  contained  them,  been  adjudged  rateable. 

That 
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••  That   in  the  contraft  between    the  parties  the  original  Icflcc  is     lySj. 
•'  dated  to  be  the  leflec  of  the  premifes^  and   fubjedl  by  his   Icafc     ^^^v*^ 
•*  to  difchargc  the  premifes  from  taxes :    that  the  premifles  muft      ^J^ 
**  mean  the  engine  houfe   altogether,  as  defcribed  in  the  rate :  an      Ho€g« 
**  intirety  i  and  not  the  machine  feparate  from  its  cafe,  or  the  cafe 
**  from  the  machine.  *  .        . 

*•  That  agreeable  to  the  fenfe  of  the  owners  of  this  property  and 
*^  upon  this  general  principle  was  the  reafoning  of  the  whole  court 

in  the  cafe  of  [a]  the  weighing  engine :  that  alfo  it  did  not  appear 

any  where  in  that  cafe,  that  the  engine  was  part  of  the  houfe> 
*^  but  only  that  it  was  in  it :  that  this  omiflion  was  then  infifled 
''  upon  in  argument ;  but  that  the  court  adjudged  that  property 
**  to  be  rateable  5  Lord  Mansfield  faying,  **  that  the  nature  of  the 
^'  thing  fupplied  the  defeat  of  the  exprefllon  :"  that  this  cafe  was 
•*  therefore  in  point. 

•*  That  with  refpedl  to  the  arguments  ab  inconvinienti  and  the 
*^  confequences  of  fuch  adecifion,  there  was  not  a  pretence  to  con« 
'*  (ider  this  as  a  tax  upon  labour,  or  that  it  could  in  any  n6w  and 
*^  improper  way  affed  the  mechanic  or  manufadturer :  that  the 
**  labouring  poor  hire  thefe  engines  of  the  wealthy;  and,  if  as  oc- 
•*  cupiers  they  pay  this  charge,  they  hire  the  engine  at  an  eafier 
''  rate  :  but  the  labouring  hand  is  then  left  in  the  fanie  iituatioa 
^*  with  that  of  every  other  labourer:  that  in  all  cafes  they  find  their 
<'  own  tools  ;  and  where  a  mechanical  difcovery  enables  one  hand 
•*  to  do  the  work  of  numbers,  if,  whatever  he  pays,  an  equal  pro- 
*^  fit  remains  to  the  workman,  the  price  of  labour  is  where  it  was. 
*'  But  that  the  cafe  in  dircdt  terms  excludes  any  fuch  reafoning  here; 
^*  as  it  exprefsly  finds  that  the  occupier,  the  manufadlurer,  does 
'^  not  pay  the  rates,  but  that  they  are  paid  by  his  immediate 
««  leflbr. 

«•  That  it  is  faid  by  Buller,  J.  in  the  cafe  of  [b']  Atkins  &  al^  v. 
«•  Davis  &  a/.,  that  **  carrying  water  from  the  pump  in  carts,  if  a 
^'  profit  is  made,  would  fubje^  the  carrier  to  be  rated  to  the  ex- 
*'  tent  of  thofe  profits:''  that  this  might  be  faid  to  be  a  tax  upon 
«<  labour ;  but  that,  if  a  man  were  to  build  carts,  and  let  them  out 
^'  to  others  to  carry,  and  by  fuch  dealings  make  a  large  profit,  the 
**  charging  of  fuch  a  proprietor  could  not  in  any  view  be  confider- 


[a]  See  the  laft  cafe. 
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178;^.    *' ed  ji8  the  taxing  bf  labour :  that  fuch  was  precifely  the  prefent 

^s^^(fO     ««  cafe  :  it  was  aa  the  tax  upon  the  cart  and  not  the  carrier,   upon 

^Ex       €i  i)^^  profits  of  a  mediahical  inftrument  and  not  the  earnings  of  the 

fioco,     **  nl<ch*nic.     Farther,  that  nothing  could  be  more  evident;   and 

**  Sintilitively  clear,  than  that  thefe  engines  from  their  nature  muft 

**  unavoidably  introduce  a  numerous    poor    into  the  pari(hes,  in 

V  which  they  are  worked ;  and  that  it  would  be  a  mondrous  ab« 

*'  furdity  as  well  as  grievance,  if  the  proprietors  of  lucrative  me* 

**  chanical  inftruments,  by  means  of  which  parifhes  become  bur- 

*^  thened  to  a  very  heavy  amount  with  poor,  (bould  not  contribute 

'*  one  farthing  to  the  fupport  of  thofe  poor,  out  of  the  clear  profits 

*•  of  this  property. 

•*  But  that,  in  another  view,  if  the  houfe  **  was  not  ereded 
**  to  receive  the  engine,''  if  it  had  not  the  fmalleft  relation  to  it, 
**  the  houfe  was  indifputably  a  tenement,  was.indi(putably  a  fubjcd: 
*'  rateable  ;  and  if  fo,  the  trourt  without  qua(hing  the  rate,  would 
'*  refer  it  to  the  feflions  to  adjuft  the  proportion  of  its  value  :  that 
*'  the  taxable  premi/es,  which  the  cafe  ftates,  that  the  original 
**  leifee  is  to  difcharge  of  all  burthens,  muft  at  leaft  mean  the  houfe, 
^*  if  it  mean  any  thing :  but  that  in  its  true  fenfe  it  extended  to  the 
**  ^hole  fubjeft  of  conteft. 

^*  That,  upon  the  fecond  point,  it  was  now  much  too  late  to 
**  contend  generally,  that  perfonal  property  was  not  rateable  to  the 
poor :  that,  where  any  fpecies  of  it  has  been  conceived  to  be  in- 
titled  to  exemption,  (ome  /pech/  ground  has  of  late  been  always 
^*  infifted  upon  :  that  in  the  cafe  of  [a]  the  London  water  works,  the 
*^  queftion  was  ftated  both  upon  the  bench  as  well  as  at  the  bar  to 
^^  be,  whether  projects  of  very  hazardous  adventure,  requiring  in 
'*  the  firft   inO^nce  a  vait  capital  and  continually  in  every  fub(e-> 
•*  quent  ftagc  fubjedl  to  very  heavy  cxpencc  and  lofles,  were  con- 
*'  trary  to  all  ufage,  fit  objeds  of  taxation  ?  that  having  recourfe  to 
^*  fuch  fpecial  ground  of  exemption  feemed  to  demonftrate,  that, 
^'  in   the  opinion  of  thofe  who  fo  argued,  the  genera/  propofitior 
**  was  not  tenable;  aod  that  in  the  vafe  now   before  the  caur 
there  is  nothing  like  rifque,  or  previous  capital  required,  or  po 
rit)lc  lofs  or  heavy  expence :  and  that,  under  fuch  circumftancr 
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h]  Vide  fo.  156.  ante, 
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*'  the  profits  of  the  lot  and  cope  of  lead  mines,  though  uncer-      1787. 
*«  tain  and  though   the  principal  itfelf,  the  lead   mine,  was    not     *-^v^ 
**  rateable,    were  holden   rateable   in   the  cafe   of  [a]  Rowlh  v.       ^^^ 
*•  Gell  &cal.  £*^^. 

**  That  with  refpedJ:  to  the  fadl  ftated,  **  that  the  ufagc  of  the 
"  town  of  Ribcbejier  had  been  not  to  rate  perfonal  property", 
**  fuch  fadl  could  make  no  difference  upon  principle ;  though  the 
'*  introduction  of  it  might  fupply  fome  argument  from  the  want 
«*  of  any  exprcfs  authority  \h\  in  fuch  cafe :  that,  if  this  pro* 
*'perty  had  been  liable  under  a  cuftom,  it  muft  be  liable  ge* 
*•  nerally ;  for  there  is  no  other  legal  ground,  upon  which  a 
'^  cuftom  can  fubjedt  it :  that  local  ufages  may  be  matter  of 
«<  accommodation  and  contract,  and  in  the  di(lrid!ts  in  which  they 
**  are  found  may  prevail  by  force  of  fuch  contrafts;  but  can  have 
**  no  binding  power  againft  the  provifions  of  the  legiflature : 
**  that  in  the  cafe  of  [r]  the  K.  v.  Sattren  efquirc  (which  was 
•*  a  queftion  whether  tithe  was  that  fpecies  of  property,  which 
**  would  fubjedt  the  holder  of  it  to  have  a  parifti  apprentice  ap- 
**  pointed  him,  though  the  cafe  flated  that  no  apprentice  had 
•*  ever  before  been  bound  there  in  refpcft  of  tithe)  AJhburJi  and 
•*  J5tt//^rjuftices,  both  exprefsly  held,  that  that  circumftance  could 
*^  make  no  difference  :  and  that  in  the  cafe  of  the  K.  v.  Harman 
•*  Probyn  J.  declares  the  law  in  the  fame  manner  :  •*  ufages  that 
«<  can  vary  the  conftrudion  of  an  adl  of  parliament,  muft  be  uni- 
**  verfal,  and  not  only  the  ufage  of  a  particular  parifh." 

*'  That,  as  to  the  general  ufage  with  refpedt  to  this  fpecies  of 
••  property,  it  could  make  no  difl^erence,  whether  any  inftance 
^*  of  its  being  rated  had  ever  before  occurred ;  for  that,  till  the 
•*  cafe  of  the  weighing  engine,  that  property  had  never  been  any 
*'  where  charged,  and  yet  the  court  had  no  difficulty  upon  that 
••  ground. 

^'^  Bear  croft,  Cockell  Serjeant,  and  topping,  in  fupport  of  the 
**  rule  to  quafh  the  order  of  feffions,  confiroiing  this  rate,  con- 
**  tended ;  that  the  cafe  of  the  K.  and  St.  Nicholas  in  Gioucejler 
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1787.  **  was  materially  diftinguiftiable  from  tlie  prefcnt :  that  it  differed 
*•  in  a  particular  of  all  others  the  moft  conliderable  in  the  decifion 
**  of  this  cafe  j.  that  is,  that  the  machine  was  there  exprefsly  dated 

Hogg,  **  to  have  been  **  eredled  in  the  ftreet  :"  that  it  was  confcquently 
"  fixed  to  the  freehold  ;  and  that  it  was  admitted,  that  the  cor- 
**  poration,  who  were  afleflcd  for  it,  erefted  it  there  as  owners  of 
•*  the  foil :  that  this  cafe  of  courfe  fell  within  the  very  words  of 
*'  the  flat.  43  EJiz. ;  which  the  court  had  frequently  and  very 
**  wifely  declared,  they  would  not  extend  by  conftrudion  and 
**  carry  any  farther  beyond  the  letter  :  that  the  engine  in  the  pre- 
*'  fent  cale  was  on  the  contrary  found  **to  be  no  ways  annexed  or 
*'  fattened  :"  that  it  was  **  placed  on  the  floor"  like  a  chair:  that 
*'  th6  wax-work  in  Fleet-Jlreet  might  be  as  well  called  a  tenc- 
**  ment,  or  ccnfidcred  as  appurtenant  to  the  freehold  j  and  that 
**  any  principle,  upon  which  it  could  be  rated,  would  apply 
*•  equally  to  any  article  of  houfehold  furniture  :  that  the  inference 
**  of  the  engine's  being  neceflarily  attached  to  the  freehold,  becaufe 
^*  the  cafe  ftatcd  that  it  was  generally  worked  with  water,  could 
'*  not  be  admitted  ;  as  each  of  the  cafes  returned  by-the  court 
**  below  had  pofithcly  negatived  this  fadt,  by  finding  that  it  **  was 
**  not  fixed,  that  it  might  be  moved  with  pleafure  and  carried  out 
**  and  worked  in  any  other  place :"  and  that  the  finding  here  alfo 
•*  excluded  another  argument  that  had  weight  in  the  deciiion  of 
**  the  K.  V.  St.  Nicholas  in  Gloucejier,  i  e.  **  that  the  houfc  might  be 
**  faid  to  have  been  built  for  the  fleelyard  and  not  the  fteelyard 
•*  for  the  houfe  ;  "as  it  exprefsly  ftates  **that  thefe  engines  were  not 
*'  adapted  to  any  particular  building."  That  in  truth  this  could 
'^  not  in  legal  contemplation  any  more  than  in  common  fenfe  be 
**  taken  as  an  intirety,  as  one  fingle,  infeparable  fubjeft;  inafmuch 
**  as  upon  the  death  of  the  owner,  they  muft  pafs  into  different 
*'  hands  ;  the  houfe,  if  freehold,  would  defcend  to  the  heir^  and  the 
**  engine  would  go  [a]  to  the  executor. 

*'  That  no  mechanical  engine  bad  ever  yet,  Tinder  any  circum- 
'<  Aances,  been  rated  :  that  policy  and  the  interefts  of  trade  forbade 
•*  it ;  thai  to  fubjedt  them  now  would  be  of  very  ferious  public 
**  confequence,   would   be  ruinous  to  the  ftaple  of  the  country : 


[a]  To  tliis  point  fee  the  cafe  of  the  Salt-pans,    Lawton,  adminillrator,  v,  Salmon  efq; 
£.  22  G.  3.  1782. 
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'*  that  the  argument  on   the   other  fide  neccflarily  went  to  fub-      1787. 
**  jcdl  the  flocking  (Irame  and   all  the  machinery  of  the  woollen       v^^r^^ 
*•  manufadtory  to  taxation  :  that  thefe  had   never  been  attempted       ^^^^ 
**  to  be  rated,   though  they  had  exifted  ever  fince  and  long  before       Hogg. 
**  the  cxiftence  of  the  ftatute  :    that  it  would   therefore  be  too 
**  much  even  to  argue  that  this  was  a  property  clearly  and  undoubt- 
**  edly  rateable  ;  and  that  it  feetned  to  be  agreed  by  all    the  court 
•*  in  the  cafe  oi  Atkins  &  aL  v.  Davis  &  al.  that  in  doubtful  czks 
**  ufage  ought  to  have   great  weight;    and  that  it  would  explain, 
**  though  it  ought  not  to  controul  an  adl  of  pafliament. 

"  That  it  muft  be,  thai  the  manufadturer  would  in  fome  degree 
•*  be  a  fufferer,  if  thefe  engines  were  adjudged  rateable :  that  if 
**  the  original  owner  had  formed  his  calculation  in  building  them 
*Vor  the  mefne  holder  in  taking  them  for  a  term  of  years,  at  a 
**  time  when  there  exifted  no  idea  that  fuch  an  article  was  liable 
**  to  be  taxed,  they  would  take  care  not  to  fubmit  in  future  to  the 
**  lofs  of  the  whole  amount  of  the  tax,  but  would  not  fail  to  throw 
**  at  leaft  his  proportion  of  the  burthen  upon  the  labouring  hand  ; 
'*  and  that  it  would  thus  operate  as  a  tax  upon  labour  and  the 
"  manufadlurer. 

"  With  refpedt  to  the  fccond  point  they  infifted  ;  that  though 
•*  they  might  contend,  that  there  exifts  no  adjudication,  in  which 
'*  any  particular  fpecies  of  perfonal  property  has  been  holden  lia- 
**  ble,  indepcndant  of  ufage  (which  is  exprefsly  negatived  in  the 
•*  prefent  cafe)  it  was  fufficicnt  here  to  fay,  that  this  is  no  trated 
•*  as  perfonal  property,  but  as  realty.  The  rate  is  upon  **  a  build- 
''  ing:"  and  therefore  that  under  the  denomination  of  realty  and 
•*in  that  charadler  only  could  this  property  be  (hewn  to  be  liable, 
•*  and  the  rate  fupportcd. 

4/hburJi  ]. 

••  It  feems  to  me  that  thi<  cafe  is  ftill  left  imperfcd ;  for  it  is 
**  not  ftated  negatively  that  this  engine,  while  it  is  in  a  ftate 
*•  of  working,  is  not  in  fomc  way  or  other  fixed  to  the  houle. 
•'  It  is  only  (tated,  that  it  is  not  fixed  to  iht  floor :  but  it  may  be 
**  fixed  to  the  walls  of  the  building  without  being  fixed  to  the 
'*  floor.  We  can  aflumc  no  fadts  on  either  fide  :  but  one  fliould 
"  fuppofc,  that  it  muft  be  fattened  in  fjme  way  ;  otherwife,  as  it 
•*  is  worked  by  water,  the  weight  of  the  water  muft  difplace  it : 
•*  and  if  fo,  it  is  exadly  the  cafe  of  the  K.  v.  St.  Nicklas  in  Ghu- 
*^  cefler.     But  it  is  enough  that  part  of  the  fubjeft  is  rateable  j 
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TySj^     *'  atid  the  rate  is  on  the  ioufe.     Then  tlie  quattlum  of  it  is  not  for 

*^f*^      **  our  confideration  :  and  this  court  will   not  interfere  with  the 

ver/us       **  province  of  the  Juftices,  or  enter  into  a  general  queftion,  collateral 

Hocc.      *' only  to  the  point  before  them  and  not  neceflaryto  the  determination 

*•  of  it.     Befides,  the  whole  is  leafed  as  one  inrire  thing  ;  for  the 

'*  leflbr  contrads  to  pay  the  taxes  for  fbe  fremij^es ;  which  term 

•*  comprehends    every    thing  demifed,  the  engine  as  well  a^  the 

•*  houfe:   and  this  finding  of  the  cafe  lays  quite  out  of  the  quef- 

*'  tion  all  argument  that  has  been  ufcd  to  (hew,   that  an  adjudica« 

*•  tion,  fubjeding  this  kind  of  property  to  taxation,  might  operate 

^'  as  a  tax  upon  labour ;    an  idea  that  this  court  would  not  give 

**  countenance  to. 

"  BuUer  J.  I  have  always  thought  that  it  would  have  been  bet- 
**Ver  to  have  given  a  diredt  opinion  at  once  upon  the  general  con- 
*'  ftruflion  of  the  flat.  43  Eliz.  c.  2.  than,  by  making  fingje  in- 
**  dependent  adjudications  and  avoiding  the  general  queftion,  to 
**  have  encouraged  the  ftating  of  particular  cafes,  and  fuffercd  fuch 
•*  a^vvafte  of  expencc  in  inquiring,  whether  the  circumftanccs  of 
'*  thofc  cafes  formed  exceptions  to  a  general  rule,  fuppofcd  and 
**  afTumed,  but  which  had  never  been  pofitively  and  unequivocally 
**  pronounced.  In  the  cafe  oi  jitkins  v.  Davis^  I  ftatcd  the  prin- 
*'  ciple  to  be,  that  every  man  was  to  pay  according  to  his  ability. 
*'  This  feems  agreeable  to  natural  juftice;  and  if  right,  the  court 
**  in  particular  cafes  have  only  to  look  whether  any  ground  of  ex* 
**  cmption  is  ftated,  any  reafonablc  exception  to  this  general 
*'  principle.  In  that  cafe  I  agreed  with  the  court,  tliat  wp  could 
•  *'  not  impofe  a  new  tax  upon  the  fubjcdl  by  conftruftion.  Wc 
*'  are  not  to  make,  but  explain,  the  law.  But  I  then  thought^ 
**  and  I  ftill  think,  that  as  a  general  queftion,  perfonal  property 
*'  is  rateable  ;  and  that  it  is  neceftfary  to  ft)ew  the  particulaif  cafe 
**  to  be  an  exception.  In  fome  cafes  it  may  be  inexpedient  to  rate 
**  perfonal  property,  in  many  it  may  be  attended  with  difficulty; 
**  but  if  the  party  aiming  at  it  can  eff^edl  it,  we  muft  pronounce 
''  the  law  :  and  I  think  that  by  law  it  is  rateable. 

'^  As  to  the  objedtion  founded  upon  the  different  qualities  and 
*'  and  charadter  of  the  component  parts  of  this  property,  and  that 
**  one  'would  defcend  to  the  heir  and  the  other  go  to  the  executor, 
**  it  is  perfecftly  immaterial  here.  If  the  engine  were  clearly  dif- 
*'  tin(5,  it  would  in  all  cafes  go  to  the  executor;  but,  if  the  fub* 
*'  jedl  is  rateable,  no  matter  to  whom  it  would  pafs,     Here  how- 

2  **  ever 
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«'  ever  they  are  both  in  tjhe  haivds  of  a  kflce ;  and,  being  fo  holden      1787. 
**  together,  would  go  both  to  the  executor.  ^^^w^^ 

**  It  is  faid,  that  this  is  a  rate  upon  manufaftarers,  and  fo  it  is ;        ^^^^ 
*'  but  it  is  not  a  rate  upon  labour.    Such  cannot  be  maintained.      Hgog. 
**  The  rcconipence  for  the  labour  of  the  hand  or  the  head  is  n<>t, 
**  eo  nomine,  or  in  the  moment  in  which  it  is  made,  a  fubjcft  rarte* 
**  ablle :  but  when  prafi,ts  have  accumulated  and  are  iivvefted,  we 

cannot  go  into  the  enquiry,  whether  they  were  the  profits,  of  a 

trade  or  a  profcffion,  or  how  they  were  acquired  ;  but  tbeiqucf- 
*•  don  whether  they  are  rateable  or  not  muft  depend  upon  the 
*^  form  that  has  been  gjiven  them,  the  thing  that  vifibly  exifts. 
*'  Whether  converted  into  land  or  however  otherwifc  difpofed  of, 
*'  if  they  are  vifiblc  and  yield  an  annual  profit,  they  arc  a  fubje^ 
«*  rateable.  The  produce  of  labour,  vefted  in  property  that  is 
**  rateable,  is  then  of  courfe  rateable. 

•*  There  can  be  no  objedion  to  the  quantum  of  the  rate,  if  the 
**  fubjeft  rated  be  an  intirety.  The  houfe  and  engine  arc,  as 
*•  fuch,  let  together ;  arc  called  in  the  cafe  and  rate  tAe  Engfne 
**  Hoi/fe  J  and  the  houfe  acquires  a  greater  value  from  the  ufc  it  is 
**  put  to.  I  therefore  confider  them  as  one  and  the  fame  thing; 
**  and  am  of  opinion  that  the  rate  is  good. 

**  Groje  ].  We  have  nothing  to  do  with  the  quantum  or  propor- 
*•  tion  :  our  proper  enquiry  is,  whether  this  is  a  fpccies  of  pro- 
'*  perty  that  is  rateable?  It  is  an  engine  houfe  fitted  up  with  an 
<*  engine,  but  whether  that  is  fixed  or  not  is  uncertain  :  both  are 
**  let  together,  and  the  rate  is  on  the  building.  The  engine  is 
*'  evidently  a  part  of  the  houfe;  for  IValmJlty  is  dated  to  be  leflce 
*'  of  the  premijfes^  which  comprehend  the  whole,  both  houfe  and 
•*  engine.  1  therefore  confider  this  as  an  intirc  thing.  The  ar- 
**  gument,  that  the  property  here  is  of  dififercnt  kinds,  and  that 
*'  one  pafies  to  the  executor  and  the  other  defcends  to  the  heir, 
•*  would  if  founded,  go  only  to  the  quantum  of  the  rate.  No 
**  doubt,  but  that  unfurniflied  and  without  fixtures  or  hangings,  a 
**  houfe  is  worth  lefs  than  when  commodioufly  fitted  up;  but,  if 
'*  let,  it  muft  be  taxed  at  the  value  of  the  whole  it  contains.  If  upon 
**  that  point  a  queftion  is  raifed,  if  the  value  is  controverted,  the  firft 
•*  application  muft  be  to  the  feflSons ;  but  no  dedudlion  can  poflibly 
*•  be  made  on  account  of  the  peculiar  nature  and  defcendibility 
**  of  the  particular  articles.  A  tenement  of  little  or  no  value,  fitted 
'^  up  as  a  malt  houfe  and  let  together  with  a  malt  mill,  though  fuch 

"malt 
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1787.      **  malt  mill  is  removcable  at  pleafure,  is  not  only  rateable  as  real 
^^'^^"^     «'  property  under  the  denomination  of  a  malt  houTe ;   but  alfo  to 
^^^       •'  the  fuJl  extent  of  the  annual  amount  of  the  profits,  which  fuch 
Hogg.       **  a  mill  might  have  added  to  the  building. 

«*  It  has  been  contended,  that  this  rate  cannot  be  fupport- 
•'cd;  becaufe  the  cafe  dates,  that  in  this  town  '*  the  ufage  has 
"  been  not  to  rate  perfonal  property.'*  This  is  a  general  and  im- 
**  portant  queftion,  upon  which  I  wifh  to  be  undcrftood.  The 
**  univerfil  law  of  the  land  cannot  bear  one  interpretation  in  one 
•*  town  and  r.nother  in  another.  It  is  impoflible.  Private  treaties, 
**  originating  in  the  convenience  of  the  parties  and  not  found  to* 
**  obllrudl  the  execution  and  defeat  the  beneficial  purpofes  of  the 
•*  law,  will  by  all  courts  of  juftice  be  holden  obligatory  upon 
•'  thofe  individuals  at  lead  who  perfonally  contradl ;  but  thefe  arc 
**  mere  matters  of  compaft  and  accommodation  :  for  if  any  one, 
that  has  an  interefl  in  the  fubje6t  and  has  not  concluded  himfelf, 
(hall  raife  the  queftion,  we  muft  decide  by  the  general  law. 
'*  Where  the  words  of  an  ad  of  parliament  are  clear,  ufage  can 
*'  never  be  attended  to  :  but  in  doubtful  cafes  and  where  they  arc 
**  ambiguous,  general  and  contemporary  ufage  may  be  material 
"  to  (hew  the  fenfc  in  which  the  public  have  received  a  pub- 
**  lie  law. 

*•  Upon  the  whole  I  am  of  opinion,  that  this  cafe  is  not  to  be 
**  diftinguirtied  from  that  of  5/.  JSicboIas  in  Gloucejier. 
Lord  Mansfield  was  abfent. 

Rule  difcharged,  and  the 
Order  of  feffions,  confirming 
the  former  order  of  juftices,  affirmed. 


CC 


^f^ft^^   ^at  rday  Rcx  V.   Inhabitants  of  Mitcham. 

'^37>^  May  17. 


^.ch.12. 


With  rcfpea  '  |  ^  W  O  Juftices  by  an  order  remove  "John  Heard^  Elizabeth, 
to  the  public,  ^  his  wife  and  their  five  children,  from  the  parifti  of  M//- 
adiis^tobT  <^ham  in  the  county  of  Surrey  to  the  parifli  oiMoredon  in  the 
confidcred  as  fame  ccunty.  The  feffions  on  appeal  adjudged  the  fettlement  to 
a  tenant's       jj^  ^^  Mttcham^  Quaflied  the  order  and  ftated  the  following  cafe: 

tax;    whatc-  ^  «> 

ver  may  be  the  view  of  it,  as  between  landlord  and  tenant  :  con fequ en tly  where  both  are  named  and 
neither  exprcfsly  rated,  bur  the  tenant  pays,  tae  leii^mt  acquires  a  fettlement.  Under  this  conflrn^ion 
of  the  ilatutc,  where  the  title  of  a  rate  is  Mi^xi  inhabitants,  this  word  feems  to  import  OLCupien* 

That 
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That  John  Heard,  the  pauper,  inhabited  for  ftveral  years  a 
houfe  at  Morcdon^  which  he  rented  of  Mr.  Gajfon  who  was  alfo 
an  inhabitant  of  the  parifli  of  Mhredon,  at  the  clear  yearly  rent  of 
five  pounds,  clear  of  all  taxes,  parliamentary  and  parochial.  That, 
whilft  he  fo  held  and  occupied  the  fame,  an  aflciU'ment  was  made 
on  the  faid  parifti  of  Moredon  for  the  land  tax ;  the  title  of  which 
was  as  follows,  **  Surrey,  &c.  an  afllffln.^nt  on  the  iribabitant^  of 
the  parilh  of -M^r^^/i?;;,  for  raifing  a  fum  by  a  land  tax  for  the 
fervice  of  the  year  177  ,"  and  made  in  manner  and  form  follow- 
ing, as    far    as    it    refpcdied    the    faid    ^tbn  Heard,  prout  fatet : 


Rex 

inhabitants 
of 

MiTCUAM, 


Rent. 


Landlord's  Name. 


Tenant's  Name. 


£■    5 


Mr.  Gajfon, 


'John  Heard, 


,0    ''    d. 

o     9     9  I 


that  the  faid  "jfchn  Heard  paid  the  faid  9/.    9^.  2.  to  the  cdUSlor  Settlemcntat 
nDbo  demanded  the  fame.  Moredon. 

Mingay  (hewed  caufe  in  fupport  of  the  order  of  fcflions;  and' 
infifted,  that  this  rate  in  its  form  neither  imported  a  rating  or  a 
paying  (both  of  which  of  which  are  neccffary  to  give  afcttlement) 
by  the  pauper  in  his  own  right:  that,  tho' it  was  true  that  the 
payment  had  been  made  by  the  hands  of  the  pauper,  the  tenant, 
yet  it  was  in  legal  contemplation  a  payment  by  the  landlord: 
that  the  court  muft  take  it  to  have  been  on  account  of  him,  upon 
whom  the  law  had  thrown  the  burthen:  that,  tho*  the  tenant 
muft  evidently  be  liable  to  have  the  tax  levied  upon  him,  it  was 
neverthelefs  a  tax  impofed  upon  the  landlord  :  that  it  muft  confe- 
quently  have  been  received  in  this  charader  by  the  officer j  for  the 
colledlor  did  not  appear  to  have  been  privy  to  any  agreement  to 
the  contrary,  nor  could  any  fuch  private  agreement  affe<ft  the  pa- 
rifti :  that  the  cafe  of  \ji\  the  K.  v.  the  infjabitMits  of  Carjhalton 
went  upon  the  principle  [/;]  that  muft   govern  the  prefent :  that 


[a]  E.  15  G.  3.  1775.  Burr.  ScrtK  Caf.  809.  recognized  in  the  cafe  of  the  K.  i/.  the 
inhabitants  of  St.  John,  S)ii:h\vark,  Tr. '19  Ueo-  3.  I7"."9    ante  p.  62. 

\J)'\  In  that  cafe  Lord  yiansjUld  iaid,  I  think  the  caic  .urni  on  th -  rr-  -tJ,  l.'^  i*  '-  a 
landlord^  tax.  The  pa/iili  are  not  helped  by  it,  as  they  would  haw  '>:\.a  \,^  \\.  ^. ,  ■  , 
occufUr*s  tax. 
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1787.    the  only  difference  between  them  was,  that  there  the  form  of  the 
^-nro     afleflmcnts  was,   *Mandlords  r^//^^,"  here  it  is  "  landlords  w^Ta^i:*' 
R»^^       that  the  name  of  the  landlord,   unlefs  For  the  exprefs   purpofe  of 
Inhabitants  charging  him   and  he  is  ftated  to  be  an  inhabitant,  need  not  have 
of         been  inlerted;   but  that  by  the  provifions  of  the  land  tax  adl  the 
MiTGHAM.  tenant  is  obliged  [a]  to  anfwCr  this  charge  on  behalf  of  his  land- 
lord. 

The  court  here  inquired  in  what  manner,  to  whom  and  in 
whofc  name  the  receipts  were  given:  [6]  but  this  did  not  ap- 
pear. 

Mingay.  That  according  to  the  general  form  in  ufc,  it  is  on 
this  account  thai  the  tenant  is  included  in  the  rate,  that  the  col- 
ledtor  may  know  the  occupier  of  the  premiflcs  charged,  [r]  the 
perfon  to  whom  he  is  generally  obliged  to  refort  for  payment. 
That  at  moft  it  can  only  be  be  faid  on  the  other  fide,  that  the 
rate  is  doubtful  upon  the  face  of  it;  but  that  in  anfwer  to  this, 
the  fadt  that  was  left  doubtful  upon  the  rate  is  exprefsly  found  in 
the  cafe,  and  decided  upon  by  the  court  below ;  who  have  faid 
that,  the  landlord  is  rated  :  and  the  law  alfo  fays,  that  he  is  In  the 
firfl  inftance  liable,  and  that  this  is  not  a  tenant's  tax.  That  in  the 
cafe  of  [^]  the  K.  v.  the  inhabitants  oi  Painfwick  (where  it  was 
left  open,  [c]  whether  it  was  the  landlord  or  tenant  that  was 
rated)  it  was  highly  reafonable  that,  in  a  cafe  as  that  was  upon 
the  poor  rate,  the  circumftance  of  fuch  rate  being  a  tenants  tax 
fhould  [f]  turn  the  fcale:  and  that  by  the  fame  rule  here,  in  a 
cafe  upon  the  land  tax,  where  it  was  left  equally  open  upon  whom 


[a]  St.  17  G.  3.  c.  3.  f.  17, 

[^]  Tho'  the  names  of  both  landlord  and  tenant  appeared  upon  the  a/TeflmeDt.  the  cir- 
cnnn^ftance  of  a  receipt  given  by  the  collector  to  the  tenant,  dating  that  the  fixm  paid  was 
affefid  upen  the  UttdlorJ^  was  holden  in  the  cafe  of  the  K.  v,  the  inhabitants  of  St.  Jaones 
in  Bury  St.  Edmunds,  M.  25  G.  3.  1784.  poll.  p.  to  decide,  that  this  was  a  rate  upon 
the  landlord,  and  ^nfequently  that  the  tenant  did  not  acquire  a  fettlement. 

[r]  The  words  of  this  adt  are,  **  which  faid  co)]e6tor$  are  hereby  required  to  demand  all 
&c.  of  the  parties  themfelves,  as  the  fame  fhall  become  due,  if  they  can  be  found,  or  el(e 
at  the  place  of  their  lad  abode,  or  ufen  the  premijfts  charged  with  the  aifeirment,  f.  9. 

\d'\  Tr.  31  G.  2.  1758.  Burr.  Setil.  Caf.  465. 

[f]  The  form  of  the  rate  was,  "  Thomas  Clifford  or  tenant." 

[/]  But  this  circuroftance  is  not  touched  either  at  the  bar  or  by  the  Bench  upon  the  argu- 
ment in  this  cafe. 

the 
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the  afleflmcnt  was  made,  the  circumftancc  of  that  tax  being  a      1783. 
landlords  tax  ought  equally  to  form  the  rule  of  decifion.  '^H^ 

Palmer^  in  fupport  of  the  rule  to  quafti  this  order,  infifted;  that       ^er/us 
the  pauper  had  acquired  a  fettlement,  having  been  chacgcd  N^ith    inhabitants 
and  having  paid  his  (hare  towards  a  publick  tax :  that  the  cafe  of  |^^.  ° 
the  K.  V.  CdrJJjalton  was  eflcntially  different  from  theprefent:  that 
there  it  was  (hewn  by  the  column  of  the  rate  who  was  rated :  but 
that  it  does  not  here  in   the  fame'  way  appear  who  is  rated :  that 
there  the  title  of  the  rate  was  **  on  the  landholders  and  inhabitants  ;** 
here  upon  the  inhabitants  only:  that  the  tenant  is  the  onlf  per- 
•fon  who   with  refpedt  to  the  land  muft  be  the  inhabitant;  and 
therefore,  coupling  the  title  of  the  rate  with  the  rate  itfclf,  that 
it  was  equivalent  to  an  cxprefs  rate  upon  the  tenant:  that  tho'  it 
is  true  that  the  landlord  is  in  this  cafe  (lated  to  be  an  inhabitant, 
that  circumftance  as  to  the  prefcnt  queftion  muft  have  been  mere- 
ly accidental;  as  it  cannot  be  fuppofed  that  the  property  in  a  pa- 
ri(h  is  generally  inhabited  or  occupied  by  the  landlord;  and  that 
the  deci(ion  in  the  above  cafe  was  made  with  great  and  declared 
regret.     That  tho'  it  was  commonly  faid  that  the  tax  was  a  land- 
lord's tax,  yet  properly  fpeaking»  and  upon  principle,  it  was[  not 
fo  :  that  the  rate  is  a  de(ignation  of  the  perfon  who  is  the  material 
objcdt  of  the  authority  of  the  a(re(rors,  the  perfon  who  is  to  be  called 
upon  for  payment:  that  the. intention  of  the  legrflature  is  to  fub- 
jedt  the   vifible  holder  of  the  land :  that  this,    merely   becaufe 
in  the  event  it  comes  out  of  his  pocket,   cannot  be  con(idered  as 
a  tax  upon  the  landlord  alone:  for  upon  him  the  poors  rate  and 
all  other  rates  ultimately  fall ;  as  the  tenant  will  give  no  more  for 
land  than  after  all  dedudions  it  is  worth  :  that  from  a  confidera- 
tion  of  the  feveral  claufes  of  the  land  tax  aft  the  tenant  will  clearly 
appear  to  have  been  the  proper  and  immediate  objed  of  the  legif- 
lature:  that  in/.  4.  of  the  annual  land  tax  adt,  (all  which  a(^s  are 
copied  from  the  fiift  of  the  prefent  reign,)  the  charge  is  to  be  made 
**  upon  all  perfons  having ©r  bclding2Li\y  fuch  mcfluages,  lands,  Gfr.'* 
\a\  now  the  tenant  is  the  perfon  having  or  holding ;  and  thefe  are 

the 


[a]  But  in  the  firll  land  tax  adl,  which  pafTed  June  2.  1689.  i  W.  &  M.  c.  20.  §  4. 
after  the  words  *'  having  or  holding,"  were  added,  *•  in  his,  her,  or  their  aftual  poiTei&on." 
RuiFhead*s  appendix  to  the  ftatutcs,  vol.  10.  p.  201.  Thence  J  conceive,  that  from  the  pe- 
riod of  the  omiilion  of  thefe  words  (whenfoever  that  firll  happened,  and  whatfoever  might 
havebeen  the  original  and  previous  intention  of  the  legiflature)  it  could  not  have  been  the 
intention  that  the  tenant  fhould  akne  be  refponfible  for  the  payment.     And  that  the  gere- 

Oo  ral 
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1783.     the  very  terms  in  which  his  intereft  is  in  every  leafe  conveyed  to  a 
^^^>r*^     leflee  :  where  there  are  mcfne  lords,  it  is  the  tenant  that  muft  be 
'ver/is      ^^^^^  reprefentative;  for  there  may  be  twenty,  and  then  which 
Inhabitants  of  them  (hall  be  rated  ?     And  tho'  it  is  true  that  by  Jl  5.  the 
j^j^°^        pcrfon  intitlcd  to  a  rent  charge,  &c.  is  liable  to  his  proportion^ 
yet  that  this  is  by  way  of  contribution,  but  never  nominally  j  that 
he  is  neither  rated  or  called  upon :  that  the  tax  always  cookcs  from 
the  hand  of  the  tenant,  how  many  foever  or  to  what  degree  foe« 
ver  there  may  be  others  intereftcd.     That  upon  this  view  of  the 
fubjed  the  point  feemed  to  be  clear ;  but  that,  if  it  were  only 
doubtful  who  is  rated  here,  or  more  corredly  upon  whom  the 
charge  is  made,  it  muft  be  taken  to  be  upon  the  tenant;  for  they  are 
the  tenant's  goods  that  are  liable  and  his  perfon  [a]  in  default  of 
goods  s  and,  as  to  the  power  given  him  of  dedudting  out  of  his 
rent  the  fum  he  (hould  be  compelled  to  advance,  that  circumftance 
was  not  introduced  into  the  ad  with  any  view  to  the  public.  That 
yi  18.  having  required  the  tenant  ^*  to  dcduA  out  of  his  rent  Co 
**  much  as  his  landlofd  (hould  and  ought  to  pay  and  bear,"  theland« 
lord  ought  not  in  this  cafe  to  pay  or  bear  any  part ;  for  the  ca(c  finds 
that  there  is  an  agreement  to  the  contrary:  that,  if  he  is  to  dedud 
Jo  much  as  the  landlord  is  to  bear,  the  tenant  cannot  be  confidered 
by  the  legiflature  as  paying  altogether  vicarioufly :  that  the  quantum 
of  charge,  that  as  againft  the  tenant  the  owner  of  the  land  muft 
bear,  will  depend  upon  the  contrad  between  them ;  and  thatyi  19* 
the  next  fedion  which  impower^  the  commiiBoners  to  fettle  dif- 
ferences upon  this  fubjedt  between  landlord  and  tenant,  is  a  com* 
pleat  anfwer  to  the  objedion  ;  that  the  colledor  has  nothing  to  do 
5vith  any  private  agreement  and  that  fuch  could  not  affed  the  pa-% 
ri(h :  for,   tho'  the  colledlor  may  have  nothing  to  do  with  it,  the 
commiflioners  have :  that  \nf.  64.,  [^]  which/efer6  to  the  double 
tax  impofed  by  a  former  claufe  {^f.  to.)  upon  Roman  Catholics,  by 


ral  underftanding  of  mankind  to  the  contrary  had  fome  better  foundation  than  vague  and 
common  opinion  appears  from  the  cafe  of  the  K.  <i;.  the  occupiers  of  St  Luke's  Hofpital; 
in  which  Lord  Mansfield  fays :  *«  the  land  tax  differs  from  the  poors  tax.  The  landlord,  who 
receives  the  rent,  is  to  pay  the  land  tax ;  but  the  poors  tax  is  payable  by  the  occupigrs.**  M. 
I  G.  3.  1760.  2  Burr.  fo.  1063. 

[fl]S.i8. 

[h\  Vide  the  cafe  of  the  K.  v.  the  inhabitants  of  St.  Lawrence^Wincheflerj  M.  25  G.  5. 
1784.  poll.  fo« 

2  exprefs 


V 
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exprefs  words  the  landlord  only  is  fubjeded  to  the  charge  and  pay-  1783. 
ment^  and.  the  tenant  is  exprefsly  difcharged ;  confequently  that  ^^nr^ 
it  nauft  have  been  confidered  by  the  legillature  that,  without  fuch  ^*^ 
words  of  charge  as  well  as  thofe  of  difcharge  of  the  tenant,  the  Inhabitants 
tenant  in  all  other  cafes  was  at  leaf):  equally  liable  to  both.  That  ^^ 
the  reafop,  why  the  landlord's  name  is  now  always  inferted  in  the 
rate,  is  to  afford  evidence  of  his  right  to  vote  for  knights  oj^the 
ihire :  that  by  flat.  20  G.  3.  c.  17.  no  perfon  fhall  fo  vote  for  any 
lands,  which  have  not  been  afleifed  to  the  land  tax  in  his  name  : 
that  by  this  ^€t  thefe  afTeiTments  are  dire£ted  to  be  made  in  the 
very  form  now  ufed  :  and  that  previous  to  this  ad  It  could  only 
have  been  accidentally  that  the  landlord's  ^  name  could  have  been 
introduced,  and  not  with  any  view  to  the  alfefiment  or  the  collec** 
tion  of  the  tax.  [a]  That  it  has  been  holden  in  many  cafes,  that 
a  tenant  may  be  confidered  as  rated,  though  his  name  is  not  ac- 
tually in  the  rate:  that  it  was  fo  in  the  cafe  cited  of  the  K.  v. 
Pain/wick ;  and  it  has  even  been  holden  that  his  occupation  need 
not  be  referred  to  upon  the  face  of  the  rate :  that  this  was  fo  ad- 
judged in  the  cafe  of  [A]  the  K,  v.  the  Inhabitants  ofWalfalli  where 
•*  late  Lowbridges  bouje'  was  the  only  entry  :  and  in  the  cafe  of  [c] 
the  K.  V.  the  Inhabitants  of  Heckmonthvick ;  *where  nothing  appeared 
upon  the  rate  but  the  name  of  widow  Prefion,  who  had  been  a 
former  occupier.  That  therefore,  (either  by  inference  from  the 
refolution  of  the  court  in  the  cafe  of  the  K.  v.  Carjha/ton,  or  from 
the  reafoning  upon  tbea£litfelf  for  the  purpofe  of  (hewing  that,  both 
in  general  as  well  as  under  the  agreement  with  his  landlord,  the 
tenant  was  the  proper  objedt  of  the  land-tax  adl)  the  pauper,  the 
tenant,  was  here  fo  rated,  as  to  intitle  him  to  his  fectlement  in 
Moredon. 

Bond  G.  on  the  fame  fide  was  flopped  by  the  court. 


[a]  Vide  the  cafe  of  the  K.  a;,  the  Inhabitants  of  St.  James  in  Bury  St.  Edmunds 
M.  24  0,3,  1783.  poft.  fo. 

[^]  M.  18  G.  3.  1777.  ante  p-  35.  which  cafe  appears  to  me  not  to  be  dillipguiihable 
from  the  prefent ;  for  there  ji^on  J.  with  the  concurrence  of  the  court  fays,  *'  the  quellion 
*'  is  iingl/y  whether  the  parifh  have  taken  notice  of  a  man  as  an  inhabitant  ?  And,  when 
they  take  his  money,  they  muft  know  him.  The  officer's  receiving  the  rate  of  the  tenant 
fixe^  it>  explains  *what  was  doubtful  upon  the  entry  and  ihews  notice.''  p.  38.  And  upon 
this  principle  the  judgment  of  the  court  appears  to  have  gone  in  the  cafe  of  the  K.  a;,  the 
Inhabitants  of  £ndon,  Longfdon  and  Stanley.     Tr.  23  G.  3.  1783.  pod  p. 

[r]  H.  21  G.  3.  i7Bi«  ante  p.  103. 

O  o  2  Lor^ 
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1783*  Lord  Mansfield. 

*-^v^  The   qucftion   is  whether  the  tendlord  or  tenant  is   the  per- 

vfr/«>  fon  charged?  The  afleffment  does  not  fay  who  is,  but  the  names 
Inhabitants  of  both  landlord  and  tenant  are  ufed.  The  rate  alone  then  is  in 
y,  ^^  this  cafe  no  charge  upon  either^  The  anfwcr  to  this  queftion 
muft  therefore  be  gathered  from  other  circumflances.  In  the 
firft  place,  who  ought  to  be  charged  ?  undoubtedly  the  occupier 
ought.  The  land  it  is  true  is  the  debtor ;  but  the  rate  is  point- 
ed at  the  occupier.  The  pari£b  cannot  tell  who  is  the  landlord 
or  who  has  a  rent  charge.  It  is  upon  the  occupier  that  the  officer 
of  government  takes  his  remedy;  and,  though  the  landlord  is  di- 
redled  to  allow  the  fum  levied  out  of  the  rent,  tlic  pari(h  have 
nothing  to  do  with  tranfadtions  between  landlord  and  tenant.  This 
is  a  matter  between  them ;  but,  for  the  fake  of  the  public,  the 
occupier,  the  oftenfible  perfon,  is  to  be  conlidered  as  the  perfon 
£rit  liable.  The  next  coniideration  is,  what  does  the  alTefllment 
profefs  to  be?  It  profeffes  to  be  an  aflefirnent  on  iht  inbaiii ants ; 
that  is  the  occupiers :  the  landlord  may  or  may  not  be  an  in- 
habitant, the  tenant  muft  be.  Then  of  whom  is  it  demanded? 
of  the  occupier.  Who  pays  it?  the  occupier.  We  may  there- 
fore fupply  from  the  circumftances  that  which  is  omitted  in  the 
rate  itfelf ;  and  intend  here^  that  which  was  exprefled  i(i  the  cafe 
of  the  K,  v.  Carjhalton  i  with  which  the  prefent  decifion  does  not 
interfere. 

IFilles  ].  There  are  two  circumftances  that  differ  this  cafe  from 
that  of  the  K.  v.  Carjhalton ;  viz.  the  title  of  the  rate  and  the  man- 
ner  of  making  it :  and  the  court  were  there  of  opinion  that  the 
landlord  was  charged  upon  the  face  of  it.  Here  where  the  ex- 
preffion  falls  fliort,  and  we  cannot  from  the  inftrument  itfelf  colled 
enough  to  found  our  judgment  upon,  collateral  circumftances 
point  out  the  tenant  as  the  perfon  meant  to  be  charged. 

Bu/Ier  J.  In  the  cafe  of  the  K.  v.  Carjhalton  the  court  went 
wholly  upon  the  word  '*  rated,"  which  followed  the  word  **  land- 
•*  lord'*  in  the  fame  column.  The  great  doubt  here  has  arifea 
from  the  common  phrafe,  that  the  land-^tax  is  a  landlord's  tax : 
and  as  between  landlord  and  tenant  it  certainly  is  fo  ;  but  not  fo 
as  to  the  parifh  and  the  public.  As  to  this  point,  Mr.  Palmer*^ 
arguments  upon  the  feveral  claufes  of  the  ^&,  of  parliament  are  un- 
anfwerable.  And  if  the  point  were  ottucrwife  doubtful,  I  thint 
the  title  of  the  rate  which  is  on  the  <<  inhabitants*'  would  decide* 

Under 
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Under  this  ftatute  it  is  the  vifible  ownor  that  is  the  pcrfon  to  be 
looked  to.  It  is  therefore  here  equivalent  to  faying — *•  tenant 
••  rated". 

Rule  abfolute. 
Order  of  fcffions  qnaflied, 
and  order  of  two  juflices,  affirmed. 
Lord  Commiflioner  AJhburji  was  abfent. 

Rex  V.  Juftices  of  Huntingdonfliire. 

UP  O  N  a  removal  of  a  pauper  by  an  order  of  two  Juftices, 
the  notice  of  appeal  to  the  quarter  feifions  was  ferved  upon 
2i  Sunday:  had  the  appellants  deferred  the  fervicc  of  their  notice 
till  another  day,  they  would  not  have  been  in  time  to  have  given, 
under  the  pradlice  eftabliflied  in  that  court,   reafonable  [^]  notice 

to 
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'Vir/us 

Inhabitants 

of 

MiTCHAM. 


Wtdmfday 
May  21. 

The  feflions 
are  bound  to 
receive  an  ap* 
peal  to  an  or* 
der  of  remov- 
al, although 
no  notice  has 
been  given. 


\a\  The  two  ftatutes  that  relate  to  this  fubjeil  are  13  &  14  Car.  2.  &  9  G,  The  firft 
ena^s,  that  '*  all  fuch  perfons  who  think  themfelves  aggrieved  by  any  fuch  judgment  of 
•*  the  faid  two  juftices,  may  appeal  to  the  juftices  of  the  peace  of  the  faid  county  at  their  next 
**  quarter  feftions,  who  are  hereby  required  to  do  them  juftice  according  to  the  merits  of 
•'  their caufe."  c.  12.  f.  2  :  The  other,  that  '*  no  appeal  from  any  order  of  removal,  (ffr. 
•'  fliall  be  proceeded  upon,  unlefs  reafonable  notice  be  ginjen  by  the  churchwardens  or  overfeers 
•*  of  the  poor  of  fuch  parifti  or  place,  who  (hall  make  fuch  appeal,  unto  the  churchwardens 
•*  or  oveifeers  of  the  poor  of  fuch  parifh  or  place,  from  which  fuch  poor  perfon  or  per- 
*'  fons  fhall  be  removed  ;  the  reafonablenefs  of  which  notice  fhall  be  determined  by  the 
**  juftices  of  the  peace  at  the  quarter  feflions,  to  which  the  appeal  is  made  ;  and  if  it  ftiall 
'*  appear  to  them  that  reafonable  tim?  of  notice,  was  not  given,  tben  they  (hall  adjourn  the 
**  faid  appeal  to  the  next  quarter  fcffions,  and  then  and  there  fnally  hear  and  determine  the 
**fame."    c.  7.  f.  8. 

A  Mandamus  has  frequently  been  direfled  to  the  fcffions  to  receive  and  enter  appeals  at  the 
next  feffions  after  the  removal,  although  no  notice  of  appeal  has  been  given.  It  was  fo 
done  without  oppofition  upon  the  motion  of  Mr,  Kenyon  in  the  cafe  of  the  K.  v*  the  Juftices 
ofWorcefterlhire,  E.16G.3.1776:  and /it:/ point  has  generally  been  confidered  as  foperfedlly 
dear,  that  no  oppofition  has  been  attempted.  But  in  the  cafe  of  the  K,  v.  the  Juftices  of 
Glottcefterftiire,  E.  19  G.  3;  1779.  I^o»^g'-  '82.  this  application  was oppofed  byMr.Z)««- 
ning  :  and  on  thatoccafion  Lord  Mansfield  faid,  **  the  notice  diredled  to  be  given  by  ft. 
9G,  does  not  go  to  the  receiving,  h\xn\it  hear  in  1^,  of  the  appeal."  Previous  indeed  to 
this  ftatute  a  return  to  a  Mandamus  by  the  feffions,  that  an  appeal  was  difmifled  for  want 
of  that  notice  which  was  by  their  pradice  on  all  occafions  required  (though  it  was  objected, 
that  they  ihould  have  adjourned  it)  appears  to  have  been  allowed  :  but  the  court  tliere  con- 
£dered  it  merely  as  a  point  of  pradlice  ;  of  which  they  fay  the  feffions,  in  the  fame  manner 
as  all  other  courts,  are  the  moft  proper  judges  Tr.6  G.  anonymous.  1  Str.  315.  But 
now,  this  ftatute  requires  that  if  reafonable  notice,  i  e.  notice  under  their  praftice,  cannot  be 
given,  then  they  ftiall  adjourn,  and  at  the  next  feffions  finally  hear  and  determine.  Yet 
with  fo  much  rigour  has  the  old  rule,  ever  fince  the  ft.  of  9  G.  been  adhered  to  at  the 
quarter  feffions,  that  even  an  impoffibility  or  at  moft  a  bare  poffibility  of  complying  with  it 
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to   the   rcfpondcnts  for  the  purpofe  of  trying  the  merits  of  the 
appeal* 

The  court  ofquarter  fcflions  (being  of  opinion  that  the  party 
aggrieved  was  not  at  any  rate  or  for  any  purpofe  intitled  to  ap- 
peal, unlcfs  the  prefcribed  notice  had  previoufly  been  given  to  the 
refpondcnts ;  and  alfo  that,  a  fervice  of  a  notice  upon  a  Sunday  not 
being  a  legal  fervice  [a']  there  had  not  in  point  of  law  been  any 
notice)  refufcd  to  hear,  adjourn  or  enter  the  appeal. 

Mingay^  who  had  obtained  a  rule  to  (hew  caufe  why  a  Mandamus 
fhonld  not  iffue,  dircding  the  Juftices  to  receive  and  hear  the  ap- 
peal, no  caufe  being  ftiewn,  now  made  the 

Rule  abfolute. 


has  not  with  them  been  admitted  as  an  cxcufe  ;  and  that  vtry  lately,  E.  19  G.  3.  1783.  The 
}L*<v.  Juftices  of  the  £  aft  Riding  of  Yorkfhire.  Dougl.  183.  But  under  the  circumftances 
of  that  cafe  the  court  of  King's  Bench  were  of  opinion,  that  it  was  hardly /0^^/r  that  the 
appeal  could  have  been  then  entered  in  time ;  becaufe  by  the  rules  of  all  courts  it  is  necef- 
fary,  that  fuch  entry  ihall  be  made  either  before  they  fit,  or  at  a  certain  hour  of  the  day 
on  which  they  fit :  and  accordingly  a  mandamus  in  that  cafe  went. 

Though  it  may  not  be  vtvy  eafy  to  account  upon  what  principle  it  was  that  the  Juftices* 
after  the  ft.  of  9  G.  ftill  adhered  to  their  former  rule,  it  was  yet,  in  cafes  where  after  a  re- 
moval there  had  been  time  to  give  notice  and  that  notice  was  not  given,  very  generally 
the  practice  at  the  quarter  feftions  not  to  receive  an  appeal ;  unlefs  the  delay  was  accounted 
for  and  the  caufe  verified  by  affidavit.  As  under  this  ftatute  the  appeal  muft  at  all  events 
afterwards  be  heard,  to  require  a  notice  or  an  affidavit  was  to  throw  an  expence  very  uin 
neceflarily  and  ufelefsly  upon  the  appellant :  and,  as  the  appellant  is  the  party  with  whom 
the  pauper  remains,  and  upon  whom  principally  the  expence  of  his  maintenance  falls,  it  is 
in  his  own  wrong  that  the  delay  is  created  ;  for  though  the  quantum  of  the  allowance  for 
maintenance,  provided  it  does  not  exceed  the  expenditure,  is  arbitrary  in  the  feffions*  it  is 
Tare  that  that  allowance  is  vtry  liberal  or  in  proportion  to  the  expenditure. 

[a]  Vide  ft.  29  Car.  2.  c.  7.  f.  6.  which  enadts,  that  no  wnt,  proce/s,  warrant*  order, 
lie.  ftiali  be  ferved  or  executed  upon  the  Lord's  day ;  but  that  the  fervice  of  fuch,  (^c. 
ihall  be  void  to  all  intents  and  purpoies  whatfoever* 


SaturJmy, 
May  24* 

Nine  or  ten 
years  redd- 
ence  of  a 
child  by  the 
diredion  of 
his  father  in 
a  friend's 
houfe  for  the 
purpofe  of  his 
will  upon  the 
kii    Other's 


R.  V.  Inhabitants  of  Tottington  Lower  End. 

TW  O  Juflices  by  an  order  remove  Edward  Ho/f,  Sarabf  hi8 
wife  and  their  four  children,  from  the  town(bip  of  Brgugb^ 
tm  in  the  county  oi Lancajier  to  the  townihip  of  Tottington  Lower 
End  in  the  fame  county.  The  feflions  on  appeal  confirm  the 
order,  and  ftate  the  following  cafe : 

fupport,  is  not,  if  he  occafionally  viiitt  his  father's  houfe  as  his  home»  foch  an  abfence,  as 
pnnciple  of  abandonment,  be  confidered  an  emancipation*,  and  thereby  prevent  his  following 
fettlement.  The  age  of  nurture  has  no  relation  to  the  dodrinc  of  emancipation. 

That 


V     J 
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That  the  pauper,  Edward  Holt ,  is  the  fon  of  Thomas  Holt  i  1783, 
who  at  the  time  of  the  pauper's  birth  was  fettled  in  the  town-  ^--nrv^ 
fhip  of  Tottington  Lower  End.  When  the  pauper  was  feven  ^'^ 
years  old  his  mother  died ;  and  he  and  his  father  went  to  live  inhabitantsof 
with  the  pauper's  uncle,  Edward  Holt ^  m  the  townfliip  of  Pi l-  Tottinc- 
kington  in  the  fame  county :  the  father  boarded  ;  but  the  uncle  ^^^^^^^^^ 
out  of  charity  to  his  brother,  the  pauper's  father,  who  had  four 
other  young  children  and  in  order  to  keep  him  off  the 
town,  took  the  pauper  ^indi  provided  for  him  meat,  drink,  lodging 
and  cloaths  :  in  about  eighteen  months  the  father  went  to  refide 
in  Ratcliffe^  a  town(hip  adjoining  to  Filkington  \  but  the  pauper 
continued  with  his  uncle  till  he  was  ten  years  old  :  about  which 
time  the  pauper  and  his  uncle's  wife  (the  uncle  being  from  home) 
having  a  quarrel  in  which  (he  beat  him,  be  went  to  bis  father's 
boufe  and  ftaid  there  about  a  fortnight ;  but  the  father  not  having 
a  loom  to  accommodate  him  as  a  weaver,  dejired  him  to  return  to 
his  uncle :  he  accordingly  did  return,  and  the  uncle  taught  hjm 
to  weave  in  the  day,  and  fent  him  to  fchool  in  the  evenings  :  the 
uncle  provided  him  with  meat  and  cloaths,  and  received  the  mo- 
ney he  earned :  the  pauper  (laid  with  the  uncle  on  thefe  terms 
until  he  was  fixteen  years  of  age;  but,  from  his  firft  going  to  his 
uncle  to  that  time,  he  now  and  then  went  to  fee  his  father  at  a 
holiday  time  or  fo;  and  one  Chriftmas  he  ftaid  all  night,  and  did 
fo  on  other  nights.  When  the  pauper  was  fourteen  years  old,  his 
father  came  into  the  townfhip  of  Filkington  and  gained  a  new  fet- 
tlement  there  by  renting  a  tenement  of  15  A  a  year  :  the  pauper 
cooiidered  his  father's  houfe  as  his  proper  home,  becaufe  he  was 
bis  father  i  and  that  he  could  have  gone  to  him  when  he  pleafed, 
and  his  father  would  have  received  him.  The  father  thought 
himfelf  obliged  to  provide  for  the  pauper,  whenever  the  unole 
turned  him  away :  and,  when  the  pauper  was  fixteen  years  of  age, 
having  been  ilruck  by  his  uncle,  he  told  him  be  would  leave  him  and 
return  home  to  his  father :  the  uncle  faid  he  might  i  upon  which  he 
%»ent  to  his  father,  and  told  him  the  circumflances.  The  father 
faid,  he  was  like  to  take  him  in,  and  did  receive  him  as  part  of  his 
family  i  the  father  was  then  beginning  to  get  his  hay  ;  the  pauper 
lived  with  him  as  one  of  the  family,  and  ailifted  him  in  making 
hay  until  it  was  got  in,  which  was  about  a  week;  and  expedcd 
to  have  lived  with  him  cndway  :  but,  when  the  hay  was  got  in, 
the  father  told  the  pauper  he  had  no  looms  to  accommodate  him 
as  a  weaver,  and  defirid  bim  to  return  to  his  uncle,  and  fee  if  he 

would 
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1783.     would  take  him  in.     The  pauper  returned,   and  agreed  with  his 

^^^r^      uncle  to  work  for  himfelf,  and  pay  for  his  board.    And  it  does  not 

^Jr/us      ^ppc^r  ^o  ^^^  couTt  of  quarter  fcflions,  that  the  pauper  ever  returned 

Inhabitantsof  to  his  father.  Some  time  after  the  pauper's  laft  return  to  his  uncle, 
Totting-   ^^g  pauper  having  taken  2  j.   6^.  or  a  greater  fum  of  his  uncle, 

^^^Evd'^   the  pauper's  father  gave  the  pauper's  uncle  2  J.  6d.  as  amends  for 

the  fame :  the  pauper  has  done  no  ad:  whatever  to  gain  a  fettle- 
nient  in  his  own  right :  the  father  fays,  if  the  uncle  had  gone  to 
live  at  a  great  diftance  from  him,  he  would  not  have  fuffcred  the 
pauper  to  have  gone  with  him. 

Settlement  Fearnley  (hewed  caufe  in  fupport  of  thefe  orders ;  and  contend- 

roug  on.  ^^^  ^^^^  ^^  thefe  fads  the  pauper  could  not  be  confidered  as  part 
cf  his  father's  family  at  the  time  the  father  lived  on  the  farm  at 
Pilkington :  that  he  was  compleatly  feparated  from  that  family : 
that,  not  having  in  nine  years  been  abfent  more  than  three  weeks 
from  his  uncle's  houfe,  it  mud  be  taken  that  he  was  domefticated 
there  :  that  he  alfo  went  it  was  true  occafionally  to  his  father's 
for  a  (hort  fpace  of  time,  as  he  might  have  done  to  a  friend  1  bat 
that  fuch  vifits  afforded  no  fort  of  evidence  where  was  his  home: 
and  that  he  was  able  to  maintain  himfeU,  and  did  fo.  That  upon 
the  principle  laid  down  in  all  the  authorities  upon  the  fubjedt  of 
derivative  fettlements,  he  mud  be  confidered  as  emancipated :  that 
the  prefumption  of  law  that  all  perfons  were  conflrudtively  part 
of  their  parents  family  continued  no  longer  than  their  age  of  nur- 
ture :  that  this  is  the  only  principle  known  to  the  law  Upon  the 
fubjcdt ;  and  that  to  this  Lord  Raymond  points  in  the  cafe  of  [a] 
the  parishes  of  Eajlwoodbey  in  com'  Hants  and  JVeftwoodbey  in  com' 
Berks :  that  emancipation  does  not  at  all  depend  upon  matrimo- 
ny, becoming  an  adult  or  a  houfekeeper  5  but  whether  after  their 
feventh  year  the  child  is  a  bona ^de  member  of  his  parents  family? 
that  the  only  proper  and  legal  enquiry  in  fuch  cafes  is  into  the 
nature,  character  and  circumflances  of  the  child's  abfence :  that 
in  the  cafe  cited,  as  well  as  that  of  [^]  the  parifhcs  oi  St.  Michael 
Cojlany  in  Norwich  and  St.  Matthews  in  Ipfwich^  though  the  faft  of 
marriage  was  exprefsly  flated  in  each  of  them,  that  circumftancedoes 
not  appear  to  have  been  touched  or  noticed  at  the  bar,  or  upon  the 
bench  :  that  it  was  the  length  of  time  only  that  was  infifled  upon^ 


[a]  Tr.  7  G.  I.    Str.  438. 
[A]  E.  2  G.  a.     2  Str,  830. 

and 


\ 
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and  that  that  circumftance  had  undergone  much  difcuflion.  That  in  a     1783. 
late  cafe,  that  of  [a]  the  X.  v,  tAe  Inhabitants  of  Halifax^  the  pauper     ^-^v-^ 
led  a  rambling  and  vigabond  life  and  had  never  had  a  fixed  place       ^^^ 
of  refidence,  or  ihome  any  where  but  in  his  father's  houfe,  where  inh^uantsof 
he  kept  his  cloaths ;  and   that  here  on   the  contrary  the  pauper  Totting- 
had  a  fixed  refidence  for  years   under  the  roof  of  his  uncle,  who  ^°  £^^^^* 
as  the  cafe  dates,  took  him:   and  he  was  confidered  as  much  one  of 
that  family  as  any  one  that  belonged  to  it.     That  in  the  cafe  of 
\b'\  the  iC.  V.  the  Inhabitants  of  Walpole  St,  Peter  s,  the  pauper  was 
a  minor  and  had  never  acquired  any  fettlement ;  and  yet  the  court 
held  that  he  was  emancipated. 

Cocke//,  in  fupport  of  the  rule  to  quafh  thefe  orders,  infifted ; 
that  there  exifted  no  fuch  imaginary  rule  refpe<fling  emancipation, 
as  had  been  attempted  to  be  fupported  on  the  other  fide :  that 
nothing  was  more  clearly  efiabli(hed,  than  that  upon  marriage  a 
man  ceafes  to  be  part  of  his  father's  family :  that  the  law  was  Co 
laid  down  in  the  cafe  cited  of  the  K.  v.  Halifax ;  which  recog-* 
nized  the  cafe  of  [^]  theiC.  v.  the  Inhabitants  ofBugden,  in  which  it 
had  been  fo  adjudged :  that  the  cafe  cited  of  theiC.  v.  Wa/pole  St.Pe^ 
'ter*s  turned  [d]  upon  the  pauper's  having  enlifted  himfelf  for  a  fol- 
dier,  and  that  that  alfo  was  the  cafe  of  a  married  man.  That  it  was 
decifive  in  the  prefent  cafe,  that  the  father  had  always  received  the 
pauper  exprefsly  upon  the  footing  of  obligation  ;  and  that  he  had 
done  no  more  than  accept  for  the  time  (and  whether  that  was  long 
or  (hort  was  perfedly  immaterial)  the  good  offices  of  a  near  relation, 
who  had  better  abilitythan  himfelf,  in  affording  the  boy  that  pro- 
tection, which  he  was  himfelf  naturally  and  legally  bound  to  find. 

Lord  Mansjie/d. 

The  pauper  confidered  himfelf  as  part  of  his  father's  family,  and 
the  father  confidered  him  in  the  fame  light.  When  a  man  acquires 
a  fettlement,  he  acquires  it  for  himfelf  and  his  family.  There  is  no 
reafon  to  fay  this  boy  was  not  part  of  his  father's  family.  The  uncle 
was  under  no  obligation  to  do  any  thing  for  him,  or  to  keep  him 
an'hour ;  and  the  boy  in  point  of  fad  on  every  difagreement  went 
to  his  father's  houfe  as  his  home  5  and  he  received  him,  as  he  was 
bound  to  do.  I  fee  no  ground  for  confidering  this  an  emancipation. 

Wi/les  and  Bul/er,  Juftices,  concurring,  Rule  abfolute  and 

Lord  CommiiTioner  AJhburjl  was  abfent.  both  orders  quaflied. 

\a\  E.  15  G,  3.  1775  •  Burr.  Settl.  Caf.  806* 

[^J  E.  9G.  3.  1769.    Burr.   Settl.  Caf.  638.     i  Blackft.  Rep.  669. 
\c\  H.  21  G.  2.  1747*    Burr.  Settl.  Caf.  270. 

\d\  See  a  note  upon  thU  cafe  in  the  K.  v.  the  Inhabitants  of  StrcttOHt     H.  25  G.  3. 
1785.  poft.p. 

P  p  R« 
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^"^'"'^t'^  Rex  v^  Inhabitants  q{  Iveftonu 

May  28. 

If  there  15  an  i  'm  ^  W  O  Jufticcs  by  an  Order  remove  yames  Englijh  and  Mar^^ 
inhabitancy       I       uaret^  his  Wife,  from  the  townfliip  of  Newburn  in  the  pa« 

underahir-      ,-^    ^^ri  -i  r  -kt      i        F    t       t  i  /<•/• 

ingforaycar  rilh  OX  New  bum  \n  the  county  ot  Nor  tbumber land  to  the  townlhip  of 
of  forty  days jy^^;i  Jn  the  parish  oi Lancbejler  in  the  county  o^  Durham.  The 
vairthrough-  fcflions  on  appeal  confirm  the  order  and   ftate   the  following  cafe: 

out  the  year  in  any  number  of  parifhes,  wherever  the  laft  day's  inhabitancy  (hall  happen  to^be,  fuch  will 
connedl  with  any  prior  inhabitancy  in  the  courfe  of  the  year ;  and,  if  throughout  the  year  the  whole 
will  there  amount  to  forty,  in  that  place  the  fettlement  attaches. 

Thzt  James  EngUJh^iX,  Martinmas  1752  being  then  an  Unmarried 
perfon,  not  having  child  or  children,  was  hired  by  M^flrs.  IVil^ 
Ham  Newton  and  Samuel  Newton  as  a  collier,  to  fcrvc  tb«m  forgone 
year  from  thenceforth  :  that  Kyo  and  Ivejion  are  two  ieparate 
townfhips  in  the  parifh  of  Lanchcjier^  and  maintain  their  owii  re- 
fpedive  poor.  That  he  entered  into  the  fervice  accordingly,  and 
ferved  out  the  whole  year :  that  he  refided  at  Kyo  when  be  was  (o 
hired,  and  continued  there  till  the  May  day  following,  and  then 
he  married :  that  about  fourteen  days  after  his  marriage  he  took 
a  cottage  in  the  faid  townlhip  of  Ivejion^  which  is  not  far  diftant 
from  Kyo :  and  without  the  privity  of  bis  mafter  removtd  thither 
from  Kyo  with  his  wife,  where  they  continued  above  forty  daya, 
« jr*r^°'  and  until  about  fourteen  days  preceding  the  expiration  of  hia  fer- 
^^*         vice  I  and  then  they  returned  to  Kyo. 

Lee^  Sollicitor  General,  (hewed  caufe  in  fupportof  thefeordert} 
and  contended,  that  a  fettlement  by  fervice  is  acquired  in  tbat 
place,  in  which  the  fervant  inhabits  the  laft  forty  days  of  the  year 
in  fuch  a  capacity  in  which  it  is  legally  comoeteat  to  him  to  ac- 
quire a  fettlement :  that  it  is  fully  lettkd  [^ J  that,  provided  the 
pauper  is  fingle  (and  thence  capable)  at  the  time  of  making  the 
contract  of  fervice,  marriage  during  any  part  of  that  annual  ferviec 
will  not  take  away  his  capacity  :  that  a  man  may  acquire  as  many 
fettlements  as  there  are  forty  days  in  the  year;  but  that  the  law 
and  the  fenfe  is,  that  they  mud  follow  each  other  in  an  unbroken 
feries,  without  interruption  or  interval. 

Buller  J.  But  during  the  forty  days  (in  what  manner  foeyer  they 
ought  to  be  reckoned)  in  which  the  pauper  inhabited  at  Ivefim 


[a]  Vide  the  cafe  of  the  K  v.  the  inhabitants  of  St.  Giles's  Reading.    "Xj^  18  G»  3» 
1778.  ante  p.  54, 

without 
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without  the  confent  of  his  mafter^  was  he  or  was  he  not  [a]  re-     1783. 
moveable?  *i^v-«^ 

Lee.  A  hired  fcrvant  is  not  remofreable  during  his  fervice  :  and       ^^^ 
it  will  often  happen  that  the  fervice  cannot,  as  here,  be  perform-  Inhabhintsof 
cd  where  the  mafter  refides ;  and  the  juftices  have  no  power  to     Iveston, 
dtflblve  a  con  trad. 

fFi/Ies  J.  But  in  the  cafe  of  a  fcrvant  working  in  a  coal-pit, 
which  is  the  prefent  cafe,  fuch  fcrvant  may  be  in  the  fervice  of 
his  mafter:  here  it  does  not  appear  that  the  pauper  was  at  the 
time  in  his  fervice ;  [i]  and  the  cafe  exprefsly  finds  that  the  rc- 
£dence  in  Ivejion  was  without  even  the  privity  of  his  mafter. 

Jf^ilfon  J.  in  fupport  of  the  rule  to  quafti  tbefe  orders,  infifted  ; 
that,  as  a  fettlement  cannot  be  acquired  by  fervice  till  the  year  \s 
fully  coiripleated,  the  pauper,  when  he  quitted  Ivejion^  could  not 
have  acquired  a  fettlement :  that  it  was  yet,  it  was  then,  uncer- 
tain whether  he  ever  would  ;  and  that  the  conftrudtion  of  the  a<fl  of 
parliament  was,  that  if  there  is  an  inhabitancy  of  forty  days  at  any 
intervals  throughout  the  year  in  any  number  of  parifhes,  where- 
ver the  laft  days  inhabitancy  ftiall  happen  to  be,  fuch  will  conneift 
with  any  prior  inhabitancy  in  the  courfe  of  the  year;  and  if 
throughout  the  year  the  whole  will  there  amount  to  forty,  in  that 
place  the  fettlement  attaches.  That  this  was  fo  fettled  in  the  cafe 
of  [r}the  K,  V.  the  Inhabitants  of  Lowefs  ;  and  that  the  principle  of 
that  dcciiion  had  been  confirmed  in  the  cafe  of  [/]  the  K.  v.  the  In- 
habitants  ofHulland.  That  that  cafe  differs  from  the  prefent  only  in 


\a\  Even  if  a  fervant  becomes  chargeable^  this  point  {eems  to  have  been  left  as  a  matter 
aCfinu  doubt  by  Lti  Ch.  J.  in  giving  his  judgment  in  the  cafe  of  the  K.  a;,  the  inhabitants 
of  Fittleworth»  M.  18  G.  2.  1744.  His  words  are,  as  reported  by  ^\x  James  Burrcnv  : 
"  It  WIS  faid,  that  even  fervants  [this  was  the  cafe  of  a  certificated  man  holding  an  office] 
**  were  removable  during  their  fervice  ;  but  no  cafe  has  been  cited  to  prove  that  fervants  are 
•*  fo  :  and  I  fhould  very  much  ^oubt  it."  Settl.  Caf  fo.  240.  As  given  by  Mr,  ^»//,  his 
words  are,  •*  and  if  a  fervant  fhould  become  chargeable  to  a  parilh,  1  think  be  might  bt  re- 
*•  mo'ued."  fo.  34Z.  S,  C.  But  it  (hould  fecm  that  if  a  fervant,  during  his  term,  though 
at  a  time  when  he  is  not  performing  any  adlual  fervice  for  his  mailer  and  without  his  pri- 
vity, inhabits  a  pariih  and  by  fuch  an  inhabitancy  would  acquirt  a  fettlement  (and  this  ap  • 
pears  to  have  been  fo  adjudged  in  the  cafe  of  the  K.  nt,  the  Inhabitants  of  Hcdfor.  Tr. 
18  G.  5.  1778.  ante  p-  51.  and  recognized  in  the  cafe  of  the  K.  1/.  the  Inhabitants  of 
Nympsfield«  H,  21  G.  3.  1781.  ante  p.  107.)  I  fhould  conceive  he  mull  a  fortiori  be  ;>- 
mm^nAlu 

[^]  lo  the  K.  v.  Hedfor  this  view  of  the  fubjeft  was  indeed  raifed,  but  touched  very 
fiightly at  the  bar;  neither  did  the  court  enter  into  any  particulars  in  giving  their  judg- 
ment: And,  without  adverting  to  the  authority,  the  principle  feeins  here  to  have  induced 
the  court  to  entertain  a  different  feotiment. 

\c\  E.  16  G.  3.  1776.    Borr.  Settl.  Cat  825. 

\4\  £.  21  G,  3,  1781.  ante  p.  118. 

P  p  2  this 
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1783.     this  circumftance,  that  there  were  not  there  forty  days  Aicceflive 
^■^^v"^     fervice  in  either  parifti ;  and  this  the  law  fays  there  need  not  be: 
^^^^      that  as  it  could  not  be   controverted,  that,  till  the  year  was  com- 
Inhabitantsof  plcatcd,  a  fetiltmcnt  by  fervice  could  not  poflibly  be  perfected  ;  it 
IvESTON.    was  abfurd,  and  as  contrary  to  reafon  as  to  the  authorities,  to  fay, 
that  while  the  pauper  was  for  the  fourteen  days  preceding  the  ex- 
piration of  the  term  inhabiting  in  Kyo,  he  was  acquiring  a  fettle- 
ment  in  another  place.     To  be  fure  his  marriage  after  the  com- 
mencement of  his  contract  could  be  no  bar  to  his  acquiring  a  fet- 
tlement  any  where. 
fFi/ks  J. 

Independent  of  authorities,  the  rule,  as  it  is  recognized  in  the 
K.  v«  HuUandy  feems  to  me  to  be  agreeable  to  the  conflrudion 
of  the  ad:  of  parliament;  for  the  fervice  is  not  confummate  till 
the  lad  day  :  the  fervant  (hall  therefore  be  fettled  in  the  place 
where  he  ferved,  when  it  was  fo  compleated.  This  cafe  isfimilar 
in  principle  to  that  oi  Hullandy  and  precifely  that  oi  Lowefs.  We 
have  laid  down  the  rule  and  nothing  is  offered  to  impeach  it;  and 
we  are  all  of  opinion,  that  it  ought  to  be  adhered  to  [^.} 
Lord  Mamfield  and  Buller^  J.  concurring. 
Lord  Commiflioner  AJhburfi  was  abfent. 

Rule  abfolute,  and  both 
Orders  quaOied. 

\a'\  And  this  point  feems  to  have  been  confidered  as  fully  fettled  in  the  cafe  of 

Rex  V.  Inhabitants  of  Great  Bookham. 

Tr.  26  G.  3.  I786. 

**  '  I  ^  W  O  Juftices  remove  James  Longburjl^  Nancys  his  wife 
**  X  ^"^  xht'w  fon  from  the  pari(h  oi  Great  Bookham  in  the 
**  county  of  Surrey  to  the  pari(h  of  Fetcbam  in  the  fame  county. 
*'  The  feflions  on  appeal  adjadged  the  fettlement  to  be  at  Great 
**  Bookham^  quafhed  the  order  and  ftated  the  following  cafe : 

••  That  the  pauper,  Jamts  Longhurji^  was  born  in  the  parifh  of 
*'  Wefi  Clandon  in  the  county  oi  Surrey.  That  at  Michaelmas  1784 
**  he  was  hired  a  yearly  fervant  to  Martin  Richmond  of  the  pari(h 
**  oi  Fetcbam^  farmer,  at  the  yearly  wages  of  7/. :  that  he  ferved  the 
*'  year  out :  that  he  was  fmgle  when  hired ;  but  m.arricd  the 
**  January  afterwards  :  that  he  refided  forty  days  in  the  pari(h  of 
*'  Fetcbam  during  his  fervice  and  before  his  marriage :  but  after 
''  his  marriage  he  took  a  houfe  in  Great  Bookham^  and  ilept  con- 

"  ftantly 
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•*  ftantly  with  his  wife  in  the  parirti  of  Great  Bookbam  during  the  1783. 
**  remainder  of  his  fervice,  excepting  the  laft  night  of  his  fcrvice  ;  ^-'vn^ 
*•  on   which  laft  night  he  flept  at  his  mafter's  in  the  parifli  of      ^^^ 

**  Fetcbam.  Inhabittatsof 

"  Arthur  Palmer,  g^^^^^^ 
**  George  Bond. 

Settlement  at 
Fttcbam. 

*'  And  now  upon  the  motfon  of  Mr.  Palmer^  no  caufe  being  Wednefday. 
•'  ihcwn,  >•'  ^^• 

**  Rule  abfolute,  and 
**  Order  of  feffions,  dilcharging 
*'  the  order  of  two  juftices,  quaflied/* 

Tbur/dayt 

In  the  cafe  of  an  apprentice  the  fame  rule  had  alfo  been  obferv-    y««**»^ 
ed.     Fide   the  K.  v.  the  Inbabitants   of  Sandford.     Tr.  26  G.  3. 
1786.    I  Durnford  and  Eaft.  281. 


Led  with  v.  Catchpole.  May?^. 

THIS  was  an  adlion  of  trefpafs  and  falfe  imprifonment  tried  Where  a  fe- 
before  Lord  Mansfield  at  Guildhall.     The  defendant,    who  lonyhasac 
tuallv  been 

was  one  of  the  marfhalmen  of  the  Lord  Mayor  oi  London ^   pleaded  committed,  a 
the  general  ifluc,  upon  which   iffue  was  joined.     The  jury  found  conftableor 
a  verdidt  for  the  plaintiff  with  20/.  damages.  '  prrfonSg 

And  now  upon  motion  fbr  a  new  trial,  Lord  Mansfield  v^^orit A  bona  fide  and 
the  evidence  to  have   been:  That   one  Smitb,    who  had  loft  fome  ^jj  P"^^"^^°^ 
linens  to  a  large  amount,  brought  one  Stevens  to  the  defendant:  upon  fuch 
that  StiVens  faid,  that  ontMadbx  had  called  a  coach  and  put  Smitb's  information 
bale  o\  go  jds  into  it  at  a  public  houfe  :  that  the  plaintiff  put  his  ^^  ^^Je^fon- 
head  into  the  coach  :  that  afterwards  the  coach  flopped  at  another  able  and  pro- 
houfe;  and  that   the  plaintiff  met  it  there:  that  the  defendant,  bable  ground 
fufpedting  the  plaintiff  to  have  been  concerned  in  the  theft  from  ^^y j^ftify' 
the  circumftance  of  his   having  been   twice   fo  fcen  at  the  coach,  an  arrcft. 
took  the  defendant  on  a  Sunday  to  the  plaintiff  for  the  purpofe  of 
having  him  apprehended:  that, when  they  came  to  him,neither5wiVA 
or  any  other  p^rfon  charged  the  plaintiff  with  a  felony  :  that  Smith 
faid,**I  have  loft  fome  cloth  ;  but  I  don't  fay  that  it  was  he  who  fiolc 
it:  I  know  nothing  of  that  j   but  ftolen  it  was:"  that  defendant, 
being  afked  by  plaintiff  what  authority  he  had  to  arreft  him,  pro* 

2  duced 
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1783*  daced  a  hanger,  and  faid,  *«  That  was  his  authority  :"  that  he  then 
^-^^''^  did  arrcft  the  plaintiff,  and  took  him  to  the  Poultry  Compter  ; 
^v7r}us^  from  whence  he  was  taken  the  next  day  before  the  fitting  Alder- 
Catchpole.  man  and  difcharged. 

Peckbam  (hewed  caufe  againfl  this  rule ;  and  infifledj  that  this 
cafe  was  very  diflinguifhable  from  that  of  [a]  Samud  v.  Payne  and 
others^  upon  the  authority  of  which  the  defendant  had  ventured 
upon  this  application :  that  that  cafe  had  decided  no  more,  than 
that  a  peace  officer  is  juflified  in  making  an  arrefl  without  a  war- 
rant in  all  cafes,  if  a  charge  of  felony  is  made  upon  the  prifoner : 
that  here  on  the  contrary,  though  both  perfons  upon  whofe  charge 
the  defendant  pretended  he  came  to  take  up  the  plaintiff  were  pre- 
fent,  none  was  made  by  either ;  and  one  of  them  exprefsly  dif- 
avowed  the  leaft  knowledge  of  the  plaintifTs  criminality:  and  con* 
fcquently  that  the  defendant's  conduA  was  as  illegal  as  it  was  vio- 
lent and  unbecoming. 

Adair  Serjeant,  Recorder  of  London^  and  Davenport^  were  in 
fupport  of  the  rule  for  a  new  trial :  and  Adair  admitted,  that  the 
prefent  cafe  had  been  well  diftinguifhed  from  that  of  Samuel  v. 
Payne  I  upon  the  ground  of  which^  the  rule  had  been  obtained  : 
but  infifteid^  that  there  was  another  ground  upon  which  the  rule 
might  well  be  fupported  :  that  in  the  other  cafe  it  had  been  de- 
cided ;  that  where  there  is  a  direSl  charge^  a  conflable  is  juftifia- 
ble,  though  no  Jelony  had  been  committed:  that  here  the  groundt 
though  different,  is  equally  good  :  for  that  here  there  was  a  felony 
committed  and  alfo  'oery  Jlrong  circumjiances  of  fufpicion  againfl  the 
plaintiff  ftated  to  the  defendant  at  the  time;  and  in  fuch  a  cafe  a 
conflable,  adling  bona  fide ^  is,  v>itbout  a  pqfitive  charge  made,  juf- 
tified  in  apprehending.  And  that  the  defendant  adted  bona  fide  is 
unqueflionable :  he  did  not  even  know  the  plaintiff,  and  againfl  a 
firanger  he  could  not  entertain  malice.  Thefe  circumflances  were 
therefore^  without  the  warrant  of  a  magiflrate  or  an  exprefs  charge, 
a  fufficicnt  authority  for  the  defendant,  a  peace  officer  i  a&  by  the 
mod  eflablifhed  law  a  private  perfon  is  j unified  in  apprehending 
upon  fufpicion,  \b'\  if  the  party  apprehended  afterwards  appears  to 
have  been  guilty. 


\a\  E.  10  G.  3*  1780.    Dougl,  145. 

[^J  Vide  2  Hawk.  P.C.  new  Edit.  1787.  tit.  arrefts  by  private  perfons.  f«  |8.  p.  121. 

Buller. 
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BuUer^  J^     But,  if  he  ads  on  fufpicion,   muft  k  not,  to  make     178,^. 
it  a  juftification,  be  a  reafonable  ground  of  fufpicion  in  his  own       ^^^^>r^ 
mind  and  [^1  within  his  own  knowledge,  and  npt  merely  the  in-    Lbdwitr 
formation  of  others;  for,  if  it  is  not  fo,  he  takes  upon  himfelf  to  Cat^olu* 
judge  of  the  evidence  of  others  j  when  he  ought  to  go  before  a  ma- 
jgtfirate,  who  is  the  proper  judge. 

Lord  Mansfield. 

How  are  felons  in  general  taken  up?  From  defcriptions  of 
them  circulated  in  hand  bills.  The  defendant  here  might  be  in«* 
duced  to  fufped  from  what  had  been  laid  before  him. 

Davenport  infifled,  that  as  this  tranfadtion  pafTed  upon  a  Sunday^ 
it  was  impofUble  to  have  referred  the  matter  to  a  magiflrate,  as 
there  is  no  fitting  alderman  on  that  \h^  day :  and  that,  if  on  this 
day  peace  officers  could  not  on  that  account  zGt  at  the  fuggeftion 
of  others  in  cafes  of  ftrong  probability,  numberlefs  felons  mud 
elude  the  hands  of  juflice  :  and  he  cited  [r]  H.  P  •  C,  where  it  is 
faid,  that  in  many  cafes  of  arrcfts  ''  the  conftable  may  execute  his 
'*  office  upon  information  and  requeft  of  others  that  fufpcdt  and 
**  charge  the  offenders,  nay  though  it  be  but  with  fufpicion  thereof:*^ 
and  infifted,  that  in  the  prefent  cafe  it  could  not  be  faid,  that  th6 
defendant  had  a£ted  upon  a  mere  caufelefs  fufpicion  or  fuch  as  had 
not  a  probable  foundation. 

Adair  now  cited  [d]  Statuta  civitatis  Lond.  (within  which  the 
arr^ft  was  made)  as  diredtly  applicable.     The  preamble  fpeaks  of 


[a\  2  Hawk.  P.  C.  r.  18.  p.  121.  and  tit.  arreds  by  public  officers,  f.  11.  p.  132. 

[^J  It  appears  from  the  Hate  of  fa6U  in  the  cafe  cited  of  Saamel  q;.  Payne  ;  that  from 
this  circomilance  the  plain tiif  who  had  been  committed  upon  a  Saturday  was  not  difcharg* 
ed  till  the  Monuay, 

\c\    2.  89. 

\d\  The  words  of  the  Aatute  are,  "Le  Rey  qe  veut  la  pes  de  citec  eftrc  bien  garde  entro 
"  tatez  gentz  ad  entenda  qe  ces  diflss  articles  ne  font  poynt  tenuz  ne  eilre  ne  poent  pur 
**  oeo  qe  fes  my ny fires  fovent  ou  cede  e  enquerelez  e  grevement  punyz  devant  les  avotourt 
*'  des  pleyntes  e  ailiiours  enia  court  purenprifonementz  e  altres  puuydementz  de  meffefours 
*'  e  de  fufpecionotts  de  mal  pur  ceo  qe  il  ne  eurent  de  Rey  garaunt  a  ceo  i^rt  dont  lei  difta 
««  mynyftres  oucefte  e  font  meyns  ofez  a  chaftier  e  pnnir  les  trefpafTours  e  par  tant  fei 
"  abandiifent  de  roeffere  e  donna  as  altres  enfaumple  de  mauveyile  a  grant  pen!  de  la  citee 
•*  a  grant  nurture  des  meffefours  veut  e  comande  qe  deformes  nulde/ts  mynjjtrts  feit  ttiquerele 
•*  dmant  fis  audi  tours  dtt  pliintts  nt  at  lours  en/a  court  fur  n::l  tupri/onement  ou  altt  t  punyjfement 
**  do  meffejours  ou  Jujpecionous  di  malji  ent  nnftit  qe  mynyftrt  le  fa.e par  aperte  malice  efa  propn 
*'  ntenjaun  e  ou  par  venjaunce  de  autre  qe  par  malice  le  protrire  e  ne  my s  pur  la  garde  de  fa  pes. 
"  E  Ic  Rey  celles  purveaunces  c  ajouftemcntz  veut  qe  en  lavant  dite  citee  feint  bien  e 
*'  (auvement  gardez  pur  fa  pez  meyntenir  ove  les  amendementz  quant  il  li  plerra  mettre 
^*  pur  le  proffiil  de  fa  citee.''  13  £•  i.  fUt.  5.  RufFhead's  Appendix  to  the  Statutes,  fo.  13. 

'  miDiilers 
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1783.  miniftcrs  of  juftice;  and  it  then  proceeds,  that  they  fhall  not  be 
'^-'v--^  liable,  &c.  for  apprehending  or  imprifoning  perfons  fufpedlcd  of 
^"wJ/"  felony,  unlefs  malice  (hall  be  proved.  But  the  court  hardly  fecm- 
Catchpole.  ed  to  notice  it  [a]. 

Teckham  now  infifted,  that,  even  in  the  view  in  which  the  quef- 
tion  was  placed  by  the  argument  on  the  other  fide,  if  minifterial 
officers  might  in  thefe  cafes  at  their  rifque  exercife  a  difcretion,  the 
jury,  who  were  the  proper  judges  of  the  faft  of  intent  and  malice, 
had  pronounced  that  there  was  here  no  juftcaufe  of  detainer. 

BulUry  J.  This  is  a  queftion  of  confequcnce,  and  will  require 
fome  confideration.  I  think,  that,  if  we  were  to  fay  that  a  con- 
ftable  is  juftifiable  in  this  cafe,  wc  (hould  go  the  length  of  faying, 
that  he  is  to  fome  purpofes  a  judicial  officer;  which  is  going  far- 
ther than  has  ever  yet  been  adjudged.  \l>\  It  would  be  to  allow  a 
conftable  to  examine  witneffcs,  adl  upon  their  teftimony  though 
he  cannot  adminifteran  oath,  and  judicially  to  conclude,  whether 
there  is  or  is  not  a  reafonable  ground  of  fufpicion  ;  and  this  might 
be  attended  with  danger.  Where  a  pofitive  charge  is  made,  the 
party  making  it  is  obliged  to  follow  it  up  with  a  profecution,  or 
is  himfelf  liable  to  an  afbion.  In  fuch  cafe  the  conftable  is  merely 
miniderial  and  bound  to  take  the  party  up  and  carry  him  before  a 
magiftrate.  The  magiftrate  muft  then  examine  into  the  matter 
upon  oath,  which  the  conftable  cannot  do. 

Willes^  J.  A  felony  is  committed.  The  prifoner  looked  into 
the  coach,  where  the  ftolen  goods  were  depofited  at  the  time,  and 
afterwards  met  the  coach,  where  it  ftopt.  Then  called  upon  as 
the  conftable  was  to  adt  and  under  fuch  ftrong  circumftances  of 
fufpicion^  I  think  it  became  his  duty  fo  to  ad ;  and  that  there 
ought  to  be  a  new  trial. 

Lord  Mansfield. 

The  firft  queftion  is,  whether  a  felony  has  been  committed  or 
not?  And  then  the  fundamental  diftindlion  is,  that,  if  a  felony  has 
adtually  been  committed,  a  private  perfon  may  as  well  as  a  peace 
officer  arreft :  if  not,  the  queftion  always  turns  upon  this,  was 
the  arreft  bona  fide  \  was  the  adt  done  fairly  and  in  purfuit  of  an 
oftender,  or  by  defign  or  malice  and  ill  will  ?  Upon  a  highway  rob- 


\a\  Probably,  bccaufe  a  faft  was  in  proof,  from  which  the  jury  might  have  inferred 
malice  ;  and  therefore  the  provi(ions  of  the  liatute  could  not  have  carried  the  point  farther 
in  favour  of  the  defendant  than  the  court  were  difpofed  to  do  upon  the  general  law. 

\h'\  Vide  the  cafe  of  the  K.  v.  the  Inhabitants  of  Hope  Manfel,  in  this  term,  ante 
p.  252.,  and  the  K.  a;.  Stubbs  and  others.    £.  28  G.  3.  1788.  Durnford  and  Eafl.  2.  395. 

bcry 
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bery  being  committed,   an  alarm  fpread  and  particulars  circulated,     ly^i* 
and  in  the  cafe  of  crimes  ft  ill  more  ferious,  upon  notice  given  to  all  .^^"^^■"^ 
the  fea  ports,  it  would  be  a  terrible  thing,  if  under  probable  caufe     ^^j^" 
an  arreft  could  not  be  made  :  and  felons  ufually  are  taken  up  upon  Catchpoli. 
defcriptions  in  advertifements*     Many  an  innocent  man    has  and 
may  be  taken   up  upon  fuch  fufpicion :  but  the  mifchief  and  in- 
convenience to  the  public  in  this  point  of  view  is  comparatively 
nothing. 

It  is  of  great  confequence  to  the  police  of  the  country.     I  think 
there  (hould  be  a  new  trial. 

Per  hoxd  Mansfield  and  Willes  J. 

Rule  abfolute. 

■ 

The  new  trial  came  on  at  the  fittings  after  this  term,  when  a 
verdid  was  found  for  the  defendant. 


Rex  <o.  Horner  &  af.  ^J'^'^Y; 

/^O  WFER  H.  on  behalf  of  Richard  Horner  and  two  others.  Upon  appli- 
^  who  had  been  removed  by  habeas  corpus  from  Exeter  gaol,  t^e  coun^rS' 
moved  that  they  might  be  admitted  to  bail.  quires  to  fee 

the  depoii- 
tions ;  and  will  from  thence,  if  they  fee  jufl  caufe,  without  regarding  the  regularity  or  irregularity 
of  the  commitment,  difcharge,  bail,  or  detain  the  prifoner. 

The  commitment  ftated,  that  theprifoners  Were  charged  '^  with  To  obtain 
**  defrauding  and  robbing  John  Cunnett  of  Dunsfordf  yeoman,  at  V^^^l^ 
"  Crediton  in  the  county  of  Devon,  under  divers  falfe  pretences  of  unde/a  pre- 
^^  the  fum  of  nineteen  guineas  in  gold  and  a  ten  pound  Bank  of  concerted 
'r England  hi]]'/'  and  that  they  were  committed  by  a  magiftratc g^^^j^^^^^ 
of  that  county  to  the  county  gaol  '*  until  the  next  general  gaol  de-«  but  thisin- 
•'  livery  for  the  faid  county,  or  until  they  (hall  be  thence  delivered  tent,  the  w- 
**  by  due  courfe  of  law.  is  a  f aa  to 

Upon  the  information  taken  before  the  maglftrate  it  appeared,  be  efiabiifhed 
that  they  decoyed  the  profccutor  into  a  public  houfe,  and  had  ^bere^^^^^^  J^^* 
obtained  the  money  of  him  for  the  purpofe  of  playing  at  cards ;  icgaiconfc- 
and  after  having  prevailed  upon  him  once  to  cut  the  cards  for  onequencc  ca« 
of  them  (though  he  pofitivcly  fwore  that  he  had  not  engaged  in  '^^"^'' 
play  on  his  own  account)  under  pretence  of  his  having  loft  the 

Qjl  money 
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1783.     money  to  one  of  the  confederates,  they  fwept  it  off  the  table  and 
^^^^>r^      went  away  with  it, 

verAis  And  Cowper  H.  now  contended,  that  the  charge,  as  ftated  in  the 

Horner     commitokent,   being  (hort  of  a  charge  of  felony  and  amounting  to 
^  *^''      a  mifdcmeanor  only,   the  prifoners  were  intitled  to  be  difcharged 
upon  bail. 

Cowper  T.  oppofed  this  application  ;  and  infixed,  that  if  enough 
appeared  upon  the  depofitions  [^]  to  fatisfy  the  court  that  a  felony 
had  been  committed,  th^y  would  not  fuffer  the  public  to  be  de- 
prived of  the  benefit  of  the  example,  becaufe  there  might  be  a  de- 
fedl  in  the  form  of  the  warrant :  that  whether  the  offence  charged 
was  or  was  not  a  felony,  might  be  a  matter  of  fome  nicety  :  but 
that  cafes  of  this  nature  had  been  often  fo  confidered. 

Buller,  ]. 

Similar  cafes  have  often  been  ultimately  fo  confidered  :  but  in 
cafes  of  this  fort  the  courfe  has  always  been  to  leave  it  to  the  jury 
to  determine^  quo  animo  the  money  was  obtained ;  and  if  they 
fhould  think  that  it  was  obtained  upon  a  pre-concerted  plan  to  rob 
the  profecutor  of  his  money,  that  it  would  in  fuch  cafe  be  felony : 
Upon  this  principle  at  the  Old  Baily  a  man  was  profecuted  for  fe- 
lony, who  had  obtained  money  by  dropping  a  ring^  wrapped  up 
in  a  bill  or  receipt,  purporting  that  the  ring  had  cofl  fourfcore 
pounds,  when  in  fad:  it  was  worth  little  or  nothing :  and  upon  this 
indidment  the  man  was  [^]  convicted.  The  court  in  fuch  a  cafe 
never  form  any  judgment  whether  the  fa(fts  amount  to  felony  or 
not;  but  merely  whether  enough  is  charged  to  juftify  a  detainer  of 
the  prifoner  and  put  him  upon  his  triah 
\ ,  Per  Willes  and  Buller^  Juftices. 

The  practice  of  this  court  is^  and  upon  reference  to  the  officers 
of  the  crown-office  we  find  it  to  have  been  long  [c\  e(lablifhed» 
that^  even  if  the  commitment  were  regular,  thp  court  would  look 


[«]  Vide  the  cafe  of  theK.  v.  William  Clarke  Efq;  M    18  Q.  2.     a  Str.  1216. 

\y\  And  afterwards  in  1785  fo  determined  by  nine  Judges,  s  Hawk.  P.  €.  new  Edit. 
1787.  tit.  Simple  Larceny.     Note  p.  135. 

[r]  So  in  a  cafe  where  the  party  was  clearly  intitled  to  be  bailed  (being  brought  op  on 
an  habeas  corpus,  and  the  return  fet  forth  the  warrant  of  commitment,  in  which  the  caaie 
alledged  was  **  ?L/u/picioH  of  having  felonioufly  killed  one  J.  Llejd**)  Lord  Mansjitld  faid> 
''a  man  committed  on  fufpicion  only  has  a  right  to  be  bailed  on  the  habeas  corpus  ad  ;  bot 
*'  then  theie  fliould  be  the  depofitions  taken  before  the  Coroner  prodficed,  without  which 
"  t     tourt  does  not  bail,"    Rex  v.  Gregory.    H,  11  G.  3.  1771. 

into 
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into  the  depofitions  to  fee  if  there  were  a  fufficient  ground  laid  to     1783. 
detain  the  party  in  cuftody ;  and,  if  there  were  not,   would  bail     ^-^v^^ 
hioi  :  and  (o  if  the  warrant  of  commitment  were  irregular,   and  a      ^^^ 
ferious  offence  (hewn  to  have  been  committed,  they  would  not  dif-    Horner 
charge  or  bail  the  prifoner,   without  firft   looking  into  the  depofi-      ^  *^'' 
tions  to  fee  whether  there  was  futficient  evidence  to  detain  him  in 
cuftody. 

Motion  denied. 

Lord  Mansfield  and  Lord  Commiflioner  AJhburJi  were  abfent. 

Rex   V.   Pickerfgill  &  al'.  ^^''{-J^^ 

T\AVE1^  PO  RT  moved  for  a  rule  to  {hew  caufe,  why  the  A  return  to 
-^^  return  to  z  certiorari^  to  remove  an  indidment  of  ^^^  ^^"^^.l^'^Tht 
fendant  at  the  quarter  feflions  of  the  coxyniy  oi  Middle/ex  for  a  under  feal. 
fraud  and  confpiracy,  fhould  not  be  qua(hed. 

The  form  in  which  the  writ  ran  was,  "  To  our  Juftices  of  Oyer 
"  and  Terminer,  Gfr.  That  you  or  one  of  you  do  fend  under  your 
^^/eals,  or  tbejeals  of  one  ofyou^*  &c. 

And  now  he  contended,  that  the  return  not  having  been  made 
in  compliance  with  the  exigency  of  the  writ^  as  not  being  under 
feal,  could  not  be  fupported«  [^j 

Morgan  oppofed  this  application,  and  infifted;  that  it  w^s  not 
neceflary,  and  was  not  ufual  in  writs  of  enquiry,  where  it  is 
fodiredled:  and  he  appealed  for  this  fa£t  to  the  under-(heriiF  of 
the  city  oi  London ^  then  in  court,  who  confirmed  him, 

Buller,]. 

It  has  been  ufual  not  to  return  coroner's  inquefts  under 
feaL 

Davenport i  after  fome  confideration,  withdrew  his  motion. 


[«]  In  the  cafe  of  the  K.  «».  Atkinfon  Efq;  May  lo,  1785  this  was  one  of  the  crrori' 
•ffigned  before  the  Houfe  of  Lords ;   but  was  abandoned  upon  the  argument. 


Q^q  2  R.  Vt 


y- 
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1783. 


SaturJtf,  R.  V.  Inhabitants  of  Winterfett. 

May  3 1 . 

Upon  a  re-  /  |  '^  W  O  Jufticcs  by  an  order  remove  George  Challenger  from 
SlfteSl  i!ife  1  *^®  townQiip  of  Winterfett  in  the  Weft  Riding  of  the  coun- 
to  receive  a  ty  of  Tork  to  the  townfliip  of  Stainburgb  in  the  fame  riding, 
hired  fcrvant,  fhe  fcffions  On  appeal  adjudged  the  fettlement  to  be  in  Winter- 
j;';°,^„f,J^"/^/r,  quaflied  the  order,   and  ftated  the  following  cafe : 

from  entering^ 

into  the  fervice  for  the  ^t?l  month  by  illnefs,  and  the  fcrvant's  mother  laying  in  his  prefencc,  that  the 
quantum  of  wages  (hould  be  left  to  the  mailer  and  mifh-efs,  if  any  abatement  is  made  in  confcquence, 
it  is  no  fettlement. 

Abfencc  at         That  about  three  years  ago  the  pauper  was  hired  at  Barnjley  fta- 

Sc^Wccfs  tutes,\vhich  are  held  a  few  days  hdovc  Martinmas  ^  to  Thomas  Oundf- 

purged  by     wortb  of  the  townlbip  of  Stainburgb  for  one  year,  received  i  s.  for 

being  receiv-  j^jg  Godfpcnny,  and  was  to  have  three  guineas  for  his  wages  :  that 

Am^eris     that  Very  nighlof  the  hiring  the  pauper  fell  Hi  and  continued  fick 

bound  to  fup- and  unable  to  go,  and  Jid  not  go  into  bis  fervice  till  a  month  after 

v^t  in  I^ry  Martinmas  i  when  the  pauper  and  his  mother  went  to  the  mafter's 

period  of  his  houfe,  who  being  from  home  they  were  (hewn  to  his  wife  ;  who 

ficknefs.       complained  that  the  pauper  had  not  come  to  his  fervice  according 

to  the  agreement,  and  therefore  refufed  to  receive  him :  whereupon 

the  pauper's  mother  faid,  '*  we  mufifall  into  your  will  for  wages^ 

**  and  take  what  you  will  allow  us ;'"  and  left  the  pauper  in  his  ler- 

Settlcmcnt    ^^^^^  where  he  continued  until  Martinmas  following :  when  the 

^xStMuburib.  mother  was  fent  for  and  received  for  forty^eight  weeks  wages  after 

the  rate  of  i  j,  2  d.  per  week  ;  being  lefs  than  the  rate  of  the  ori^ 

ginal  wages. 

Fearnley^  being  called  upon  by  the  court  to  fupport  the  rule  for 
quafhing  the  order  of  feffions,  iniifted ;  that  an  adual  or  a  legal 
fervice  tor  a  year  with  an  inhabitancy  of  forty  days  was  all  that 
was  neceflary  to  be  (hewn  here  for  the  purpofe  of  a  fettlement : 
that  the  payment  or  non-payment  of  the  intire  wages,  even  where 
the  ground  upon  which  the  abatement  had  been  infifted  upon  was 
juft  and  warrantable,  could  make  no  difference  ;  if  the  mafter, 
after  the  fa(ft  upon  which  the  objection  was  founded  had 
happened,  continued  the  pauper  in  his  fervice,  and  the  pauper 
compleated  his  year :  that  this  was  fettled  by  many  authori- 
ties 
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ties  [a].  That,  if  it  were  not  fo,  upon  any  fubfequent  dif- 
pleafurc  conceived  by  the  mailer  a  poor  man  might  be  com- 
pelled to  engage  in  an  expenfive  fuit,  or  relinquifli  the  earn- 
ings of  his  labour,  as  well  as  lofe  his  fettlement.  fiut  that 
in  the  prefent  cafe  the  point  made  on  the  other  fide  being 
the  (icknefs  of  the  pauper,  and  that  being  the  vifitation  of  God^ 
his  (icknefs  could  not  be  imputed  to  him  as  negligence  or  de« 
fault ;  and  confequently  that  in  the  eye  of  the  law  be  was  as 
much  in  the  fervice  during  his  abfence  for  fuch  a  caufe,  as  if  he 
had  been  labouring  under  his  mafter's  roof:  that  under  thefe  cir- 
cumftanccs  to  have  dedudted  any  part  of  his  wages  without  his 
agreement  would  have  been  injuflice,  and  an  injury  for  which  an 
adtion  would  lie  :  that  it  was  equally  clear,  that  at  what  period  of 
fervice  an  abfence  happened  in  any  cafe,  was  perfectly  indifferent, 
if  the  fervant  was  received  again  :  but  that  he  was  not  prepared 
with  authorities,  as  he  had  not  expected  to  be  called  upon,  not 
fuppofing  it  poflible,  that  an  attempt  would  be  made  to  fupport 
this  order.  That,  when  the  pauper  went  into  the  fervice,  though 
his  mother  confented  that  he  fhould  li^  pcrfedly  at  mercy  with  re- 
fpedt  to  the  terms  upon  which  the  contract  was  to  be  continued, 
yet  it  was  flill  the  fame,  and  no  new,  contract,  and  bound  by  the 
fame  Godfpenny.  That  if  a  fettlement  was  in  any  cafe  to  be  fa- 
voured (and  it  was  every  where  faid  that  in  all  cafes  they  ought) 
the  court  would  not  fuffer,  and  that  contrary  to  the  intention  on 
both  fides,  a  favoured  right  to  be  defeated  by  a  technical  and  criti- 
cal interpretation  of  a  concefiion,  made  by  an  ignorant  man,  in  a 
cafe  in  which  the  juflice  as  well  as  the  law  was  ftrongly  with  him. 
But  that  there  was  no  pretence  to  fay  that  the  original  contract 
made  between  the  boy  atxd  his  mafter  was  by  this  talk  with  the 
wife  and  general  fubmiflion  by  the  pauper's  mother  on  bis  behalf, 
annulled,  and  a  new  contrad:  fubflituted  :  that  the  pauper  was  a 
legal  or  conflrudlive,  though  not  an  adual,  fervant,  from  the  firft 
moment  of  the  year,  in  which  he  had  originally  contracted  to 
ferve  :  that  to  take  thequeftion  in  theoppofite  point  of  view  :  Sup- 
poie  the  mother  of  the  pauporjnd  in  his  prefeace  told  even  his  maf- 
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[d]  Rex  •:;.  Inhabitants  of  Hanbury.  26  k  27  G.  2.  1753*  Burr,  Settl.  Caf.  3229  &c. 
and  in  the  cafe  of  the  K.  v.  the  Inhabitants  of  Weflerleigh.  M.  140.  3.  1773*  Barr. 
Settl.  Caf.  753.  it  was  faid  by  J^oh  }.  ''As  to  abatement  of  wages^  there  are  ieveral 
*'  cafes,  in  which  that  has  been  holden  to  fignify  nothing*" 

ter^ 
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1783.      ter,  that   unUfs  the  boy   fhould  have  a  coat  into  the  bargain* 

*^"^^*^      or  feme  other   fmall  gratuity,    or  rather  generally  /ometbing  mere 

'ver/us       (^^^    ^^   fpccific   abatement    was   ftipulatcd    in   the  prefent  cafe) 

Inhabitants    he    (hould    not    enter    upon   his  fervice ;   though  the  law  in  this 

^  ^^         cafe    would    have  aided    the    mafter,     as    in   the  other  it  would 

thefervant,  was  it  conceivable,   that  the  confent  of  the  mafler  to 

yield  this  indefinitcy^jw^/A/V;^  could  be  holden,    and  in  this  kind  of 

tranfadion  and  between  fuch  parties,  to  have  cancelled  the  fiibfi(l« 

ing  contrad?  That  the  uniform  language  of  the  court  had  beeD, 

that  in  thele  kind  of  adjudications,  the  (ubjeiSl  of  which  were  the 

parole  contradls   of  ploughmen  and  farmers  at  country  fairs,  the 

rule  o\  conftruciion  ought  more  efpccialiy  than  in  any  other  to  be 

plain  and  fimple,  without  refinement  or  fubtlety,  and  level  to  the 

common  underftanding ;  and  that  he  trufled  the  prefent  deciiion 

would  not  form  an  exception  to  that  rule. 

Lord  Mansfield. 

The  fervice  had  never  commenced  under  the  firft  contract:  if 
it  had^  nd  doubt  the  mailer  muft  have  fupported  him  in  bis  fick- 
nefs.  But  that  is  not  the  qiieftion  :  the  point  is,  that  the  agree* 
ment  a<fted  upon  here  was  a  fre(b  agreement,  when  he  recovered 
from  his  ficknefs;  and  the  beginning  of  his  fervice  was  then,- 
Under  the  former  the  miftrefs  refufed  to  receive  him.  Then  con- 
fidering  the  old  contradl  at  an  end,  the  aSlual  fervice  was  but  for 
eleven  months ;  that  is,  to  the  Martinmas  next :  and  the  fub- 
mitting  to  the  abatement  of  the  month's  wages  at  the  end  of  the 
year  is  an  affirmance  of  the  agreement  made  by  his  mother;  and 
this,  as  refcinding  the  original  agreement,  deftroys  more  than  the 
hgal  or  conftrudlive  fervice ;  it  (hews  alfo  that  there  was  no  hiring 
for  a  year  :  fo  that  both  the  hiring  and  fervice  mud  be  coniidered 
;as  imperfed  and  inefFedtual. 

Buller^  J.  If  afervant  is  taken  ill  after  the  fervice  has  com* 
menced,  the  mafter  is.  bound  tofupport  him,  and  cannot  turn  him 
away  on  that  account.  But  it  is  not  true,  that  the  fervice  begta 
under  the  firft  contra6l.  That  was  executory.  It  was  made  fome 
days  before  Martinmas,  to  commcmat't^Martinmas ;  and  in  fa^  ic 
never  commenced.  When  the  paup6r  went,  they  made  a  new 
contradl,  and  under  that  his  fervice  commenced,  [^j 

I  I  III  ■!        I ■■  ■'  Pill  I  ■  I     I        ■    ■     >■  I    ^      ■  W 

[a]  Slender  circum fiances  have  been  holden  to  conilitote  the  difference  between  conuadi 
wicn  refpe^  to  their  continuance  or  difFolution,  and  to  decide  whether  fervice^  under  them 
would  or  would  not  connect  for  the  porppfe  of  giving  a  fettlemcnt.  Vide  the  K*  v.  ths 
Inhabitants  of  Grendon  Underwood.    Tr.  23  G.  3.  I783»  pod.  p, 

3  m//et. 


Eafter  Term  23  Geo.  3^ 


301 


Willes^  J.  concurring,  ^^783. 

Lord  Commiflioner  jijhburft  was  abfent.  *T*^^*^ 

Rule  difcbargcd,  and  ^^^^ 

Order  of  feflions  quaQiing  the  Inhabitantt 

Order  of  two  jufticcs,  affirmed.  „.  °^ 

''  '  Winter* 

SETT. 

Two  days  after,  on  the  laft  day  of  term,  Fearnley  faid,  he  had  Monday 
looked  into  the  authorities;  and  begged  leave  to  (late  a  cafe  or  y*"' *• 
two  applicable  to  this  fubje6l :  that  in  the  cafe  of  [a]  the  K.  v. 
the  Inhabitants  ofHanbury^  it  was  laid  down  by  Lee  Ch.  J.,  *'  that 
the  abfence  of  the  fervant  in  the  beginning  does  not  make  any 
real  difference  at  all :  iovfervice  has  not  been  taken  ftri(^ly,  tho' 
hiring  has." 

Lord  Mansfield. 

Whether  at  the  beginning,  middle  or  end  of  the  term,  if  the 
fcrvice  begins,  abfence  is  the  fame  at  all  times :  but  the  ground 
the  court  went  upon  was ;  that  here,  under  the  hiring  for  a  year, 
it  never  began  at  all. 

Fearnley.  That  upon  the  fubjed  of  the  period  at  which  the  fer- 
vice  had  its  legal  commencement,  he  muft  not  prefume  to  repeat 
what  he  had  before  fubmitted  ;  but  that,  even  in  that  view  of  the 
queftion,  and  fuppofing  the  hirings  to  have  been  ejufdem  generis ^ 
they  might  legally  be  conneded ;  and  would,  if  either  were  a 
hiring  for  a  year,  give  a  fettlement.  That  in  the  cafe  of  [^]  the 
K.  v.  the  Inhabitants  of  Fifebead  Magdalen^  where  there  were  two 
hirings  in  the  fame  fpecies  of  fcrvice,  though  the  new  contradt 
was  not  only  for  a  diH^erent  fum  and  that  near  doubly  the  amount 
of  the  original  contrad,  but  alfo  where  there  was  an  adtual  dif- 
continuance  of  an  hour  between  the  two  contradts,  Lee  Ch  J. 
held,  that  **  xh^famenejs  of  the  contraSl  has  not  been  fo  ftridlly  in- 
fifted  upon,  as  to  make  it  abfolutely  neceiTary  that  it  fhould  be  \in^ 
^T  the  very  fame  bargain  :*'  snid  Probyn  faid,  **It  is  tht /ame  fervice, 
"  tho'  performed  under  two  contrasts' :  \c\  That  here  the  differ- 
ence in  the  amount  of  the  wages  was  not  made  the  fubjedt  of  con- 

traa 


fd\  Tr.  26  &  27  G.  2.  1753.    Burr.  Scttl.  Caf.  fo.  326. 
h'\  M.  II  G.  2.  1737.     Burr.  Settl.  Caf.  fo.  118. 

[c]  But  this  is  a  ground  which  Lord  Mansjitld  would  not  admit  in  a  cafe«  where  the  hir- 
ings  were  ejufdim  gtneriu    He  fays,  "  upon  lus  return  he  does  not  agree  to  continue  the 
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traft  between  the  parties,  or  even,  as  appeared  by  the  cafe,  afcer- 
tained  upon  any  principle  in  the  final  fettlement  didlated  by  the 
mafter :  that  therefore,  though  they  were  to  be  taken  as  two  dif- 
ferent contradls,  ftill  the  law  was  the  fame  ;  and  that  under  fuch 
a  fervice  a  fettlement  is  acquired. 

Lord  Mansfield. 

Then  the  fervice  under  the  laft  hiring  for  a  year  was  there 
coupled  with  the  former  fervice  under  a  hiring  for  lefs  than  a 
year.  Here  there  are  alfo  two  hirings,  but  there  was  clearly  no 
more  than  one  fervice,  and  that  for  lefs  than  a  year.  Your  cafes 
are  good  law ;  but  they  don't  apply. 

Fearnley  further  contended,  that  as  no  iecond  hiring  had  been 
dated  in  the  cafe,  it  ought  to  be  returned  to  the  feffions,  to  have 
that  fadl  found. 

But  the  court  vt^crc  of  opinion»  that  this  was  unnecefTary,  as 
they  had  found  enough  to  (hew,  that  there  was  no  fervice  under 
the  firft. 

Rex   V.  Stevens. 

THE  defendant  had  been  convtAed  under  theftat. of  43£/i£2f. 
t.  7.  [a\  by  a  Jujiice  of  the  peace  for  the  ifle  of  Ely  in  the 
county  of  Cambridge^  for  unlawfully  breaking  and  cutting  hedges 
and  fences  in  the  &id  ifle  and  county»  with  intent  to  take  and  carry 
away  the  faid  hedges  and  fences. 

or  town  corporatt,  ivbert  the  ojftnco  Jbali  be  committed ^  is  conflni£tirely  given  to  any  joftice^ 
flace^  diftri&  or  liberty,  in  any  coanty  where  &c 

The 


<*  ^4  fervice,  bat  makes  «  uenv  contraQ  for  more  wages.  There  was  therefore  a  compleat 
**  abandonment  and  difcontinuance."  Rex  v.  Inhabitants  of  Ellisfield.  H.  17  G.  3. 
ijjj.  ante.  p.  4.  And  it  is  farther  obfervable,  that  his  lordfhip  there  reprefents  the  court 
in  the  K.  a/.  Fifehead  Magdalen  to  have  gone  not  lipon  this  ground,  which  the  reporter 
expreisly  ilates  that  every  one  of  the  Judges  took>  and  that  they  adjudged  it  not. to  be  a 
dilcondnuance,  but  upon  the  principle  that  there  could  not  be  a  fradion  of  a  day ;  of 
which  there  is  not  the  fmallefl  trace  in  the  report.  His  lordfhip  therefore  appears  to  have 
been  long  and  (Irongly  imprefled  with  this  idea,  as  he  firft  brought  it  forward  at  a  time 
when,  as  far  as  it  went,  it  operated  againfl  the  judgment  that  the  court  pronounced. 

[a]  The  word^  of  the  ah  are.  '*  Before  fome  onejuflice  of  peace,  ma^or,  bailiff",  or 
•'  other  head  officers  of  the  county,  city  or  town  corporate  ;  w^ich  ftiid  jufHce  or  other 
"  iiead  officer  (hall  have  power,  by  force  of  this  ftatote,  to  minifler  the  faid  oath,  wbinihe 
*'  offence  Jbali  be  committed,  or  the  part^  offending  apprehended  ;  ihall  give  the  party  and 
**  parties  fuch  recompence  and  fatisfaAion  for  his  .and  their  damages,  aad  witkia  fndi  time 

<  as 
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'  The  illc'of  £i^  is  a  diftridl,  a  liberty,  or  one  of  the  divifions  of    178;?. 
the  county  oi  Cambridge^  and  not  a  city  or  town  corporate.  ^r'^'"^ 

The  conviiflion  had  been  removed  into  this  court  by  certiorari^  ^gr/us 
and  Partridge  had  moved  to  quaih  it;  and  now  in  fupport  of  the  Stevens. 
rule  he  contended,  that  the  juftice  before  whom  this  convidion 
was  had,  was  not  fuch  a  magidrate,  as  was  under  the  flatute  au« 
tborifed  to  convid: :  that  he  was  a  magiftrate  only  within  the 
divifion  of  a  county  ;  and  confequently  did  not  anfwer  the  defcrip- 
tion  of  any  one  of  thofe  perfons,  to  whom  this  authority  was  de* 
legated :  that  this  ftatute,  which  gave  the  authority,  was  alfo  the 
ftatute  which  created  the  offence  i  and  confequently,  that  it  could 
i!kot  pofHbly  be  contended,  that  the  general  jurifdiftion  of  ajuflice 
of  peace  could  attach  upon  it :  that  in  the  flat.  27  H.  8,  by  which 
[a]  the  King  is  empowered  to  make  juftices  of  the  peace,  it  is  di- 
reddd,  [^]  that  particular  perfons,  viz.  the  Bifliops  of  Ely  and 
tfaeir  temporal  (lewards,  {hall  be  juftices  of  peace  within  the  ifle, 
and  have  all  the  powers  annexed  to  the  office  of  juftice  of  peace  in 
any  county :  that  by  this  defignation  thefe  perfons  are  invefled  with 
authority  and  powers  equivalent  to  thofe  of  the  general  juftices  of 
peace  in  the  realm  at  large :  but  that  thefe  are  the  only  general 
juftices  within  the  ifle :  and  therefore  that  this  power  does  not 
extend  to  common  juftices,  who  adl  only  within  the  liberty  of  the 
jfle  I  fuch  magiftrates  not  being  juftices  of  the  county,  or  armed 
with  their  powers.  That  the  ftatute  of  Eliz.  was  a  new  a£t,  in* 
troduAive  of  a  new  power,  not  before  given  to  juftices;  and  muft 
dierefore  be  conftrued  ftridlly  and  not  extended  by  any  intend- 
ment :  That  the  a£ts  of  parliament  refpedting  the  poor,  which 
were  meant  to  be  general  and  10  comprehend  all  juftices,  enume- 


•'  as  by  any  one  fuch  juftice  of  peace  of  the  faid  county  where /ucb  offence  Jhall  he  done  with- 
**  out  the  liberty  of  any  city  or  town  corporate,  or  by  fuch  head  officer  or  juflice  of  peace 
"  within  any  city  or  town  corporate,  (hall  be  ordered."  f.  i. 
\a'\  Sec.  2. 

\b\  The  words  of  the  ad  arc:  "  That  Thomas^  now  Biftiop  of  Ely  and  his  fucceflbrs, 
Biihops  oi  Ely^  and  their  temporal  fteward  of  the  ifle  q^  Ely  for  the  time  being  and  t\CTy 
of  them,  fliall  from  henceforth  be  juftices  of  peace  within  the  faid  ifle  ;  and  ftiall  ufe  and 
•'  exercife  all  manner  of  things  within  the  fame  ifle,  that  appertaineih  or  belongeth  to  any 
"juftices  of  peace  within  any  county  of  this  realm  oi  England  to  do,  exercife  and  ufe,  by 
*'  virtue  and  authority  that  they  be  juftices  of  peace,  in  as  ample  and  large  manner  as. 
**  any  other  juftices  of  peace  in  any  county  within  this  realm  have  or  might  do,  exercife 
**  or  ufe,"  f.  20. 

R  r  rate 
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1783,  rate  the  juftices  of  divijioni  [a\  :  that  tho  ftaf*  3  W^(^  M.  wWch 

^-'■v^^  impofcs  a  penalty  upon  churchwardens  or  overfeers,   negleAing  to 

rerjus  publifti  in  the  church  notices  of  the  refide^cc  of  paupers,  directs 

Stevens.  [d]  that 


[a]  Doubts  having  in  tbc  cafe  of  feveral  a6ls  of  parliament  been  entertained  npon  die 
conilrudtioD  of  this  word,  I  have  thought  £t  in  this  places  to  fubjoin  a  modern  aathoiity 
upon  the  fubjed. 

Itisfaid  by  Dr.  Barn  in  his  obfcrvations  upon  ftat,  43  Eiiz,  c.  2.  in  his  Juiliee  of  Peace 
(1)  that  *<  in  ibm^  of  tke  ancient  Hatutes,  not  now<in  force,  as  particularly  the  22  H.  8* 
"  €•  12.  the  juftices  were  required  to  Jf*vide  themfelves,  for  the  better  execution,  of  the  re- 
''  gulations  concerning  the  poor.  And  thence  came  the  claufe  in  the  fubfequent  flatutes, 
**  that  the  juftices  of  the  ^ii/ijtdn  were  to  do  Aich  and  fuch  things.  But  as  there  is  no  law 
'/.at  prefcnt  which  requires  tkem  to  £<vu/e  for  the  aforefaid  purpofea*  there  is  properly  no 
**  dMJion  in  the  fenfe  which  the  ftatutes  intended  ;  and  confequencly  it  cannot  be  nece/Tar/ 
**  to  fet  forth  now,  that  the  juftices  zx€in  or  near  (2)  the  divijton**  :  and  \fi  the  cafe  of  an 
order  of  removal  the  objedion,  that  the  order  did  not  ftate  that  the  magiftrat^s  were  of  the 
divifibn,  has  been  (3)  repeatedly  over-ruled  :,  the  court  f»ying«  **  tjl^aia  ps  to  thi^,  tk^  ftntttCr 
*'  was  only  direftory  ;  and  not  reftriftive  or  qualificatory."  ' 

The  later  authorities  have  confirmed  this  doctrine  in  the  cafe  of  other  legal  inftrament8« 
as  in  that  of  a  conviction  (\)  upon  the  ftat.  2  O.  2.  c.  28.  L  \\,  And  yet  tliis  reqiiifite, 
chat  the  juftices  ftiall  be  ofth4  di'uifioux  is  ftill  continued :  and  ujpon  this  fubje^l  theueceffit^ 
of  its  being  To  is  (5)  iniifted  upon  by  the  legiflature,  and  excepuons  where  that  neceflity  did 
not  appear  ib  urgent  (6)  have  been  introdniced,  and  this  a£t  as  not  impofing  fufficient 
cliecks  (7}  has  been  in  part  repealed  by  a  more  modern; .  ilatut9>  the  general  power 

kft 

*      • 
'     '  '        '  '  ...  I  I  ■    I     ■  ,  n  I         ^  ^m 

(i)  Vol.  3.  330.  tit.  Overfeer^.  Edit.  1785.  '  .      f 

(2)  And  in  ftat*  18  Eliz.  c«  3.  concerning  baftards,  "where  the  words  of  the  a6)f  are, 
'f  two  juftices  in  or  next  unto  the  limits  where-  the  parifti  churth  is/'  it  was  ohJ0dU#> 
**  th^t  this  being  a  particular  power  given  to.thfi  juftices  of  peace,  it  muft  be  precifely  puK 
'*  fued  ;  And  Wild,  Juftice,  faid.  Several  orders  had  been  quafhed  for  this  exception  ;  bat 
**  contrary  by  Twifdeh  and  Raihsfbrd,  The  parKh  and  parifhchtlrch  is  all  one  by  intend- 
"  ment."     M.  26Car,  2.  1664..     3  Keb.  383. 

(3)  Anonymous  M. -8  W.  3,  2  Sa!k  473.  Eliz,  A  fh  ley's  cafe.  Tr.9W.3.  lb.  480. 
And  Lord  Mansfield  in  the  cafe  of  the  K.  «i;.  Loxdale  and  four  others,  faid,  *'  as  to  the 
**  juftices  in  or  mar  the  pari (h  ordivifion.  It  is  only  diredlory/*  H,  31  G.  2.  1758.  i  Burr, 
fo.  447. 

(4)  H.  11  G.  2.  1737.     Andr.  81.     K.  v.  Bryan. 

(5)  In  ftat.  2  G.  2.  c.  28.  f.  II.  after  reciting  '^  whereas  many  inconveniences  have 
*'  arifen  from  perfons  being  licenfed  to  keep  inns  and  common  alehoufes,  by  juftices  of  the 
•'  peace  who,  living  remote  from  the  places  of  abode  of  fuch  perfons,  may  not  be  tmly 
*'  informed  as  to  the  occafion  or  want  of  fuch  inns  or  common  alehoufes,  or  the  chara^ers 
*'  of  the  perfons  applying  for  licences  to  keep  the  fame,"  it  was  enaded,  that  **  no  licence 
*'  ftiali  be  granted  &c.  but  at  a  general  meeting  of  the  juftices  of  the  peace,  adding  in  the 
*'  diififion  where  the  faid  perfon  dwells,  to  be  holden  for  that  purpofe  on  the  firft  day  of 
**  Stftemher  yearly,  or  within  twenty  days  after,  or  at  any  other  general  meeting  of  tlie  faid 
**  juftices  to  be  holden /<7r  the  divifion  wherein  the  faid  perfon  reftdes," 

(6)  S.  12.  Provides  that  nothing  in  thatadl  ftiall  extend  to  alter  the  method  or  power 
of  granting  licences,  &c.  in  a  city  ortcwn  corporate* 

(7)  The  ftat.  26  G.  2.  c.  31.  f.  4*,  after  reciting  that  the  ftat.  2  G.  2.  c.  28.  f.  11. 
had  enaded,  <<  that  no  licence  ftiall  be  granted^  &c.  but  at  &c.  or  at  any  other  general  meet- 
ing 
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^j]  that  it  (hall  be  enforced  by  ••any  juftice  of  the  peace  of  thecounty,     1783. 
^^  riding  or  divifion^  city  or  town  corporate,  Gfr,"  :  and  that  there  is     •-^^ 
a  difference  between  ridings  and  divifion^  in  counties :  that  in  flat. 
8  &  9  ^.  3.  \ti]  the  power  of  enforcing  cofts  on  appeals  in  cafes    s 

of 


Rbx 

ver/us 

TEVENi, 


left  (8)  in  the  famt  joilices  and  the  certificate  direded  to  be  iigned  by  fome  neighhur- 
ing  (9)  juftice;  though  in  a  recent  cafe  upon  the  flatute  2  G.  2.  it  has  been  adjudged* 
that  any  juflice  within  the  county,  afling  within  the  divifion,  is  for  this  purpofe  a  juIHcc 
l>f  i^e  diviHon. 

Rex  V.  Sir  John  Powell  Price,  Bart. 
M.  12  G.  3.  1771. 

THE  defendant  had  conviAed  a  woman  of  felling  ale  iiLNenv  To<wn  Montgomeryfl?ire 
without  a  licence.  In  fa|6t  fhe  had  had  a  licence,  granted  by  two  juftices  (both  of 
them  living  out  of  the  di'vipon^  one  of  them  till  this  occaiion  never  adting  there,  and  the 
tether  having  occafionally  only  and  in  very  few  inftances  done  fo)  at  a  meeting  which 
'tk^  defendant  and  another  juftice  of  the  divifion  had  appointed,  but  at  which  neither  of 
them  attended.  The  twp  juilices,  who  came  for  that  purpoie,  proceeded  to  bufmefs  with- 
l>dt  the  juftices  of  the  divifion,  and  granted  licences  to  this  woman  and  fome  others.  Pre- 
4rknis  to  die  eonviilioh  thedefendantconfalted  Sir  Flitehtr  Norton  upon  the  cafe:  who  being 
of  opinion  that  the  licence,  was  void,  not  having  been  granted  by  two  juflices  a£Ung  in  the 
di^on,  advifed-the  convifUon  of  the  woman.  She  applied  to  the  court  for  an  in  forma* 
ilbn,  which  Was  ^rarited  ;  and  the  defendant  was  corividted  at  Sbrewfiury  fummer  aiTizes 
1771  cor.  Liigb^  Serjefant,  Judge  of  afTize.  At  the  trial  there  was  fome  evidence  of  ill  will 
frgim  the  defendant  u^v^^ards  \  fhe  woman  i  and  the  opinion  of  Sir  FUtcber  Norton  was 
)pSftvi  in  evidence  ibr'tlve  defendant^ 

•  .flr^rrr^  moV^d  for  a  iieW  trial  on  two  grounds  5  ind  iniifted,  firll  that  the  defendant, 
tetingl^enthe  opinion  of  oouni^J*  onder.whofe  advice  he  had  proceeded,  could  not  be 
Aid  to  have  adled  ^alicloufly ;  and»  if  erroneoufly  only,  could  not  be  criminal.  And  fe- 
tondly,  that  he  afted  legally,  the  licence  being  abfolutcly  void,  fio)  not  having  been 
levanted  by  iwo  jiiftices'^Sing  in  the  divifion.  The  ferjcant  who  tried  the  caufe,  reported 
Mftinil  him  upon  tfoe  firH  ground,  and  that  there  was  evidence  of  malice ;  and  the  court 
thought  the  licence  granted  by  the  juiUgcs,  though  not  thofe  who  generally  a6led  for  that 
cUtmoh,  was  legal ;  for  fir  AftOn,  J.  Any  juftice  of  thecounty,  going  to  the  meeting  in 
ibe  diniion,  is  for  this  purpofe  a  juftice  of  :the  divifion* 
-^~^— ^-^—  — - — — -^-^^^^— ^— ^— — ^-^^— — ^^^^■^^^^-^— ^— .^— ^— ^— ^^» 

ingof  the  faid  jufticcs  to  be  holden  for  the  divifion  wherein  the  faid  perfon  refides"  (which 
regulation,  *'  by  reafon  of  the  laft  mentioned  provifion,  has  been  found  by  experience 
««4»ot  to  have  the*ffc6l  intended)"  then  enadts  •*  that  the  laft  before  mentioned  provifion 
^^'ii  heteby  repealed;  and  that  the  day  and  place  &c.  ftjall  be  appointed  by  two  or  more 
'*  of  the  juftices  a^tng/or^tbe  M*vifion  by  a  warrant  under  their  hands  and  fcals,  &c.  diredt- 
'*  t^  to  the  high  conftablc;,  &c.  of  tbtfaid  divifion.*' 

{9)  By  f.  3.  fuch  certificate  as  aforefaid  (i  e.  under  the  hands  of  the  parfon,  vicar  or 
curate,  and  the  major  part  of  the  churchwardens  and  overfcers,  or  elfe^  Sec.)  to  be  figned 
Dy  fome  neighbouring  juftice; 

(10)  The  contrary  fecms  to  have  been  the  prevailing  opinion  in  the  cafe  cited  of  the 
TUf^v  Bry^*    XiCie,  Gh.  J.  ^'  As  10  the  point,  wjieiher  a  perfon  a^ing  under  a  bad  licence 

R  r  2  incurs 

[a]  c.  11.  f.  5.  [^]  C.  30.  f.  3. 
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1783.     of  fcttlemcnts  is  given  to  juftices  of  the  county,  ridings  city,  //• 
^•'^''>r^     bertyy  town  corporate,  ^c:  and  in  the  fame  flatute  the  claufe,  \a\ 
virAtj      ^'"^^^  rcfpcdls  poor  apprentices,  fpeaks  of  juftices  for  the  liberty  or 
Sr^vEHs,     riding:  and  that  confequcntly  the  legiflature  muft  havefuppofcd, 
that  without  thefc  words  the  juftices   in  general  were  not  in  thefe 
cafes  empowered  to  a£l :  that  there  would  on  this  account  be  no 
failure  of  juftice,  as  the  magiftrates  of  the  county  at  large  have 
jurifdidtion  in  the  ifle  of  £/y ;  that  their  commiftion  is  to  ad:  **  as 
^*  well  within  liberties  as  without  /'  and  that  it  is  fo  in  this  par- 
ticular inftance,  though  it  is  otherwife  in  fuch  cities  as  have  ex- 
clufive  jurifdidtion. 

Sir  TLomas  Davenport^  ftiewed  caufc  againft  the  rule ;  and  in- 
iifted,  that,  if  no  other  objection  were  made  than  that  of  want  of 
jurifdidion  in  the  magiftrate,  the  court  would  conftrue  remedially 
all  afts  meant  remedially  for  the  ufe  of  the  whole  kingdom  ;  and 
that  the  jurifdidtion  muft  be  fuppofed  to  be  given,  wherever  the 
offence  can  be  committed  :  that  the  words  ufed  by  the  legiflature 
were  put  only  as  ioftances,  and  by  no  means  ufed  as  an  exclufive 
[^]  enumeration  of  thofe  only,  to  whom  the  truft  was  delegated : 
that  a  contrary  conftrudtion  would  exclude  from  the  benefit  of  this 
ad  large  diftridts  of  Lincolnjhire^  and  almoft  the  whole  county  of 
Tork  ;  where  the  commifHons  for  the  feverd  ridings  are  different, 
and  none  of  them  for  the  county  at  large  :  ^hat  the  ftat.  1 5  Car.  2. 
c.  2.  in  the  preamble,  in  which  it  recites  the  provifions  of  this 
ad,  ftates,  that  in  fuch  cafes  one  juftice,  &c.  *•  of  the  county  or 
*•  place  where  fuch  offence  was  committed^*'  QiM  interpofe,  &c. :  that 
this  is  a  legiflative  conftrudtion  of  the  adl  1  and  confequently  that 
the  words  •'  county,  city,  &c/'  are  intended  to  include  every  thing 
that  is  any  part  of  counties,  &c. :  that,  if  t^^is  were  a  particular 


incurs  the  penalty,  where  the  licence  plainly  appears  to  have  been  granted  contrary  to 
the  a£ty  it  may  perhaps  be  too  much  to  fay,  that  it  ought  not  to  be  conudered  as  abfolote- 
ly  void  as  to  the  party,  as  this  is  a  particular  kind  of  jurifdiftion,  and  the  words  of  the  ad 
are  ^*  null  and  void."   But  this  is  not  the  prefent  queftion. 

Page*  J>  If  a  licence  is  granted  improperly^  as  by  juftices  living  oat  of  the  diviiiony  it  is 
not  void  as  to  the  perfon  aCling  under  it ;  who  probably  does  not  know  the  exa£t  bounds  of 
the  diviiion. 

Probyn,  J.  If  this  point  was  now  in  queftion ,  it  would  defchre  con fideration/*  whether 
the  juftices  can  punilh  a  man  by  this  ftatute^  who  a6U  under  a  vifible  authority." 

[a]  S.  5. 

[^J  This  fhould  feem  to  be  fo ;  for  in  the  yery  firft  daufe  of  the  laft  cited  aft,  ftat. 
8  &  9  W.  3,  conunonly  called  the  certificate  a£l«  upon  the  fubje^  of  the  certificate  itielf 
the  word^  **  riding>"  is  omitted. 
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a^  framed  for  any  particular  purpofe^    the  narrow  conftruAion     1783. 
put  on  the  other  iide  might  be  fupported  ;  but  that  where  its  ob«     ^^nr^ 
jcft  is  general,  the  words  muft  be  ufed  only  as  inftances ;  and       ^^^ 
that  under  the  general  names  of  the  principal   places  every  thing  Stevbn's. 
fubordinate^  every  fubdivifion  and  fmaller  diftri<^^  would  be  taken 
to  be  included. 

Lord  Mansfield. 

I  do  not  reft  much  upon  the  recital  of  the  a£t  of  Car.  2. ;  but 
we  mud  not  put  a  condrudion  upon  this  a£l  wholly  to  defeat  it : 
as  would,  if  we  adjudged  this  convidion  to  be  illegal,  be  the  cafe 
throughout  the  county  of  Tork.  It  muft  mean,  the  juftices  for 
that  place  in  the  county,  where  the  offence  is  committed. 


fTil/es  and  Bul/er,  Juftices,  concurring. 
Lord  Commiffioner  AJIohurJi  was  abfcnt. 


Rule  difcharged  and 
Conviction  affirmed. 


•    • 


Tnnity 
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^^^^'f^^'h  Rex  V.  Inhabitants  of  Upton  Gray. 

It  is  not  nc  'TT^  W  O  Jufticcs  adjudge  Walter  Nation  of  the  pariAi  of  Froyh 
vSty^fin  i  ^"  ^^^  county  of  Southampton,  fervant,  to  be  the  reputed 
ordcrofFili-  father  •'of  a  female  baftard  child  begotten  on  Sarah  Arundell,  and 
aidon,  that  that  the  faid  child  was  chargeable  to  the  parifti  of  Upton  Gray  in 
Jadjcr^Soufd  *^^  ^^^^  county  \  and  that  he  (hould  pay,  ^c.  and  alfo  one  ftiU 
bcprcfcntat  ling  weeklyj  ©r/' 

the  examina* 

tion  of  the  woman-bfliMBe  4hc  two  jufiiccf* 

Where  area-  Xhi5  fcflions  on  appeal  quafbed  this  order  and  ftated  as  follows  : 
M°thc*foun!  Upon  hearing  the  order  (as  above  dated)  read,  and  what  was 
dationofa  alledged  by  counfel  thereupon,  and  //  not  appearing  upon  the  face 
judgment,  all  ^y  the  order ^  that  the  faid  Sarah  Arundell  was  examined  in  the  pre^ 
or  intends  fence  of  the  faid  Walter  Nation  at  the  time  of  making  the  faid  order  ^ 
snent  that  this  court  is  of  opinion  and  doth  adjudge,  that  the  faid  recited 
wcnt^up!  order  ought  to  be  quaftjedj  and  the  fame  is  hereby  qua(hed 
on  better       accordingly, 

{rounds,  is  Mifigoy  (hewed  caufc  in  fupport  of  the  order  of  fefllons ;  and 
^j^  '  a&mittetii  that  he  could   not,  upon  any  general  principle  or  au* 

thority,  maintain,  that  it  was  neceflary  to  the  validity  of  an  order 
of  Filiation,  that  the  examination  of  the  woman  mud  be  had  in 
the  prcfcnce  of  the  putative  father. 

But 
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But  hecontended»  that  the  reafon  given  by  the  ieflions^  how*     I7^3« 
ever  erroneous,  would  at  moft  be  confidered  as  furplufage:  that     ^-n^r^^ 
all  courts,   having  jurifdidlion  over  the  fubjedt  upon  wbigh  they      ^J^ 
bajd  pronounced,  were  intitled   to  every  intendment  in  their  fa-  Inhabitantstf 
vour:  and  that  there  might  have  been  pther  realbns.  Upton 

Lord  Mansfield. 

They  give  none.  The  prefence  of  the  putative  father  is  not 
ncccflary  before  the  juftices  out  of  the  feflions ;  and,  as  the 
fcflicns  have  dated  this  and  no  other  to  have  been  the  founda- 
tion of  their  proceeding,  we  cannot  prefume,  that  they  went  upon 
any  other.  .. 

Willei  and  Duller,  Juftices,   concurring, 
Lord  Commiflioner  AJhhurJi  was  abfent. 

Rule  abfolute. 
Order  df  feflions  quaflied,  and 
Original  Order  affirmed. 

Rex  V.  Edward  Pryfe  Lloyd,  Efq;  ^f/t"^' 

TiOfFER  had   obtained   a    rule  to   (hew  caufe,   why  an  order  A  certiorari 
^  of  the  court  of  quarter  feffions  of  the  county  of  Carma'^tben,  ^°^^  "°'  ^^^ 
(whereby  it  was  ordered  that  Mr.  Edward  Jones^   attorney  at  law,  than  judicial 
be  employed  to  bring  an  information  againft;  the  defendant  for  fe-  a^s. 
veral  crimes  and  mifdemeanors  committed  by  him  in  the  execu-      -?2  7^/^^^7- 
tion  of  his  office  of  juftice  of  peace  for  the  faid  county,  and  that     H^tr^l^f^^^f 
the  expenccs  attending  fuch  profecution   be  defrayed  by  the  coun-        QSTJP^?^- 
ty)  (hould  not  be  quaflied.  nrzJT^^.lSTy 

It  was  now  moved  to   be  enlarged. 
Sed  per  Buller,  J. 

The  certiorari  ought  not  to  have  ifl\icd.  It  is  fettled  in  the 
cafe  of  \a\  the  K.  v.  Lediard^  that  a  certiorari  does  not  lie  to  re- 
move any  other  than  judicial  adts. 

Bower  urged,  that  this   adt  of  the  feffions  was  clearly  illegal, 
and  fuch  an   excefs  of  their  authority  as   it   was  impoffible    to ' 
fupport. 


{d\  M.  25  G.  2,  1751.    Sayer,6.     It  was  the  cafe  of  a  certiorari  to  return  whatamoant- 
ed  to  no  more  than  the  warrant  of  a  magidrate,   a  xniniderial  ad. 

2  The 
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J 783.  The  court  admitted  this;  but  faid.   Then  you  may  puni(h  the 

^-'v-w  j  unices  for  making  it. 

^"^  Rule  difcharged  and 

Lloyd,  Efq.  Certiorari  qmCtkcd. 

^«*fi/v,  Robfon  V.  Hyde,  Efq.  &  aV. 

A  private  '  I  ^H  IS  was  an  adtion  of  trefpafs  for   breaking  and   entering 
iwfr^fed       A      ^^^  plaintiff's    dwelling-houfc,    &c.    The  defendants,   as 

asTchap;!,  magiftratcs  and   officers   adling    under    their  orders,  pleaded  the 

and  by  con-  general  iflue,  upon  which  iffue  was  joined.     The  caufe  came  on 

be'ufcrfoV''  ^o  be  tried  before  Lord  Mansfield  at   the  fittings  for  Wefiminfter 

any  other  after  Eafier  term  laft;  when  a  verdidl  was  found  for  the  plaintiff", 

purpofe,  is,  fubjcdl  to  the  opinion  of  the  court  upon  the  following  cafe : 

if  a  profit  IS  -^  *  *  ^ 

made  of  it,  rateable  to  the  poor. 

g^     ^^'     ^'  That  the  mayor  and  commonalty  and  citizens  of  the  city  of 

^  y'  London  demifed  to  the  vicar  and  churchwardens  of  Saint   Martin 

V  y^iVi^  ^^  ^j^^  Fields  a  piece  of  ground  in  Conduit  Street  in  the  pariOi  of 

JirSj  fKrSiffrf.         S^int  George   Hanover  Square  with   the  chapel  and  veftry- room 
yijLJ  f^-  ^^^'  thereon  ereded  for  40  years  from   Lady- day   1768  at    the  yearly 

yj^jrf?ffcf  rent  of  18/.  15/.  o.,  with  a  covenant  that  the  lefTors  (hould  at 

^         ^  ^/^  the  end  of  every  14  years  at  the  fame  rent  and  under  the  fame  co- 

^^  '^  venants  execute  a  new  leafe  of  the  premifes  from  time  to  time  for 

^3^>C/2SS^'  ever;  they  the  lefTecs  paying  for  every  fuch  renewal   into  the 

^o'j}  IK^^I-       chamber  of  the  city  oi  London  the  fum  of  131  /.  55.  o.    by  way 
^SrVPl^ii,  of  fine. 

.^     -rit^n  iL  ^^^  "^^  ^^^"  ftated  an  under-leafe  from  June  ^4,   1776   from 

/fc^TX  J  3  ^jjg  churchwardens  and  vicar  of  Saint  Martin  to  the  plaintiff  and 

two  others  of  the  fame  premifes  for  31  years  and  a  half  renewable 
forever  at  the  fum  of  120  A,  clear  of  all  taxes:  The  faid  under- 
leafe  among  other  covenants  contained  the  following:  *' That 
''  the  leiTees  fliould  let  ufe  and  continue  the  prefent  chapel,  and 
**  any  new  building  to  be  eredled  inftead  of  the  faid  chapel,  as  and  for 
"  a  chapel  for  the  whole  of  the  faid  term;  and  permit  the  fervice 
*'  of  the  church  of  England  only  to  be  ufed  therein  as  by  law 
'*  eftablifhed,  in  like  manner  as  the  fame  hath  been  and  is  now 
**  ufed  and  exercifed  therein,  and  not  for  any  other  ufe  or  purpofe 
*^  whatfoever:  and  (hould  pay  to  the  clergymen  and  other  officer 
*'  or  fervants  officiating  at,   or  belonging  to,   the  faid  chapel,  a7 

•«  the 
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*^  their  falaries  and  allowances:  And  alfo  flioold  defray  all  other      1783. 
*'  charges  and  expences  attending  the  fupport  and  maintenance  of     <-^v-^ 
••  the  faid  chapel  or  in  any  ways  relating  thereto;  they  receiving    Robson  ^. 
•*  all  the  rents  and  emoluments  from  pews  or  feats  in  the  faid  chapel       "^i'^^^* 
**  from  the  29  September  1776,  Gf^." 

That  the  plaintiff  is  the  furvivingleffee.  That  the  rent  referved 
by  the  lad  mentioned  leafe  has  been  always  applied  to   the  public 
and  charitable  purpofes   of  the  parifh  of  Saint  Martin.  That  the 
plaintiff  lets  the  pews  and  receives  the  rent  thereof  for  his  own  ufe. 
and  bcoeiit;  and  the  faid  building  now  is  and  ever  flnce  its  erection,. 
which  was  abou^  ^(>9S*  ^^^  hc^n  applied  to  no  other  ufe  than  that 
of  divine  wor (hip  according  to  the  rites  of  the  church  of  England., 
That  the  pari(h  of  Saint  George  Hanover  Square  upoji  the  27th  of 
jiprii  1782  rated  the  plaintiff  in  refpedl  of  the  faid  building  to  the 
telief  of  the  poor;  and  the  defendants  diftrained  for  non-paymen^ 
of  the  iaid  rate.     That  the  faid  building  never   has  been   rated 
before. 

The  queftion  for  the  ofMnion  of  the  court  is,  whether  the  plain- 
tiff in  refped  of  the  faid  building  is  rateable  to  the  poor? 

Cbambre  for  the  plaintiff  contended^  that  he  was  not  rateable 
under  the j?.  43  £//2;«  [^]  as  occupier  either  of  houfe  or  land: 
that*  however  the  a£t  might  be  extended  by  condrudlion,  it  cer- 
tainly was  not  the  intention  of  the  legiilature  to  charge  places  of 
public  worfhip  :  that  the  court  has  in  many  in  (lances  reflrained 
the  general  words  of  aftatute,  as  not  being  there  meant  in  their 
largeft  and  moft  extended  fignification  :  that  fuch  is  the  conffruc- 
tion  put  upon  the  flatute  concerning  church  leafes ;  where  it  has 
been  holden  that  bishops  cannot  have  been  meant  to  be  included 
[pl  or  they  would  have  been  mentioned  :  that  with  refpedt  to  this 
kind  of  buildings  the  conffru£tion  of  law  ought  to  be  the  fame; 
for  they  are  not  mentioned  in  the  adt :  that  not  being  to  be  found 
in  the  number  of  the  objects  of  charge^  they  are  not  in  point  of 
law  fubjedt  to  it ;  and  never  having  in  experience  or  ufage^  never 
having  in  point  of  fa£t»  been  attempted  to  be  charged,  it  is  ma- 
nifeft  they  were  never  intended  to  be  fo.  That  if  it  be  faid  that 
he  makes  a  profit  of  the  pews,  it  may  be  anfwered,  that  fo  do  moft 
of  the  clergy  in  fuch  great  towns  as  arc  places  of  genteel  refort : 


[tf]    C.   2.  /.   I. 

{a\  Vidc*2  Rep.  46,  b.  Sir  W,  Jones.  i86, 

S  f  that 
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178;;.     that  tlie  wliolc  of  the  beneficed  clergy  derive  a  profit   from  the 
^^"^n^      breaking  of  the  foil  to  makes  graves,  and  for  vaults   and  menu- 
Hyd^iTe^-   '"^'^^s  ^^  ^h^  chancel  a  very  confiderable  one ;  and  that  no  demand 
&  ai\    *  like  the  prefent  was  ever  heard  of  on  this  account.   But  that  it  is 
not  true  that  the  plaintiff,  like  the  clergy,  is  fure  of  a  profit :  that  it 
is  true,  that  he  is  bound  to  pay  the  clergyman   his    falary  and  the 
fervants  their  wages  :  that  whether  his  profits   will  even  fo  far  in- 
demnify him  cannot  be  afcertained  ;  but  that,  how  far  foever  they 
may  fall  (hort,  it  is  not  in  his  power  to  apply  the  building  to  any 
orher  ufes :  that,  tho'  this  chapel  was  neither  confecrated   or  en- 
dowed, yet  as  it  was  lawfully  eftablifhed,  it  was  not  to  be  diftingui(h* 
cd  from  the  cafe  of  any  church,  in  which  the  parfon  makes  a 
profit  of  his  pews;  and  that  this  was  the  firft  inftance  in  which  an 
attempt  had  ever  been  made  toafifefs  a  place  of  public  wor(hip  ac- 
cording to  the  rites  of  the  church  of  England. 

That  under  the  above  circumftances  the  payment  of  the  fum  re« 
ferved  was  not  in  the  nature  of  a  rent :  and  that  to  fay  the  contrary 
would  be  to  difcour^ge  religion ;  as  difienting  meeting* houfes,  tho' 
alfo  legal,  could  not  otherwife  be  fupported :  and  that  it  had  been 
adjudged  [a],  that  a  houfe,  converted  into  a  conventicle  and  ufed 
for  no  other  purpofes,  was  not  rateable  to  the  poor. 

Batt  for  the  defendants  infilled ;  that,  tho'  the  particular  fads 
in  this  cafe  might  have  never  come  before  the  court,  yet  the  prin- 
ciples  on  which  they  mud  be  decided  were  well  known  and 
cftabliChed ;  and  as  old  as  the  ^at.  43  Eliz. :  that  the  rule  is, 
that  whatever  yields  a  permanent,  annual^  profit  is  a  proper  objed 
of  taxation :  that  it  is  fo  laid  down  in  all  the  books :  that  the 
plaintift  is  leflce,  and  by  the  exprefs  terms  of  his  leafe  colledls  the 
money  paid  for  the  pews  :  that  here  then  is  a  beneficial  leafe,  out 
of  which  arifes  a  permanent  revenue. 

That  with  refpedt  to  the  occupation,  if  the  plain  tiflf  is  not  the 
occupier,  who  is  ?  that  he  is  occupier  as  much  as  the  fubjeft  will 
admit  of  occupation  ;  and  occupation  can  only  be  confidered  with 
reference  to  the  fubje<a-matter.     That  he  is  at  leaft  as  much  fo. 


[a]  H,  I  G.  2.  1727.  Anomymous.    Cafes  of  ScitL   ia6.  Copied  from  thence  bto 
Vin.  Abn  tit.  Poor,  426, 


■  N 
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as  a  parfon  who  lets  his  tithe  :  that  the  cafe  of  [^J  the  K.  v.  the  1783. 
Inhabitants  of  Saint  T'bomas  in  Soutbwark  was  cxprcfsly  in  point :  ^^^v^^ 
that  it  had  decided,  that  a  preacher  of  a  mceting-houfc,  who  docs  Hy^Kt'^Efq; 
not  let  the  pews  and  docs  not  thereby  make  a  profit,  is  not  rate-  &  k\ 
able  or  chargeable  as  occupier  any  more  than  any  of  his  audience  : 
that  this  cafe  is  totally  different  from  that  of  a  church,  which  is  a 
public  building,  and  where,  upon  any  deviation  from  the  purpofcs 
of  the  inftitution,  abufes  would  be  remedied  by  the  ccclefiaftical 
courts:  that  this  is  on  the  contrary  a  mere  private  building,  the 
application  of  which  to  its  prefent  and  proper  purpofc  could  only 
be  enforced  by  the  reftraining  covenants :  that  whatever  the 
plaintiff  did  with  it,  he  could  not  be  criminal:  he  could  not  be 
purfued  by  ecclefiaOical  cenfures :  that  his  condu(5t  would  only  bo 
regulated  by  mercantile  ideas,  by  a  confideration  of  profit  and  lofs  : 
that,  if  he  pleafed,  he  might  turn  it  into  an  audiion-room  :  that  it 
was  conflrudled  for  the  purpofe  of  gain,  and  confidered  and  tranf- 
fcrred  as  other  property.  But  it  is  by  no  means  clear  that  a  parfon  is 
not  rateable,  if  he  makes  a  profit  of  his  pews  :  he  is  exprefsly  fo 
for  his  other  property :  and  why  not  for  this  ?  but  it  has  been 
urged,  that  this  is  a  novel  attempt,  and  unheard  of  before :  that 
tbereafon  why  the  queflion  has  not  occurred  till  of  late,  is  that  it 
is  but  of  late  times  and  from  the  great  increafe  of  buildings  and 
population  in  the  places  of  public  refort  in  this  country,  that  the 
building  of  chapels  is  become  a  common  adventure,  and  an  objeA 
of  fpeculation  to  inviduals  ;  and  that  the  charges  for  the  mainte- 
nance of  the  poor  having  become  every  day  heavier  had  made  men 
look  round  to  every  obicifl  from  which  profit  may  be  derived. 
That  he  might  admit  the  law  of  the  cafe  which  had  been  found  in 
Finer,  as  it  was  perfectly  confiftent  with  his  argument :  but  that 
it  certainly  was  a  very  loofe  note  and  taken  from  a  book  of  little  or 
no  authority. 

Cbambre  urged  in  reply,  that  the  proper  fubjed  matter  of  a  rate 
for  the  relief  of  the  poor  had  been  very  truly  reprefented  to  be  a 
pertpanent  profit :  but  that  the  prefent  was  on  the  contrary  alto- 
gether ^^^Z  and  uncertain.  That  he  alfo  readily  adopted  another  idea 
fiiggefted  on  the  other  fide,  as  it  furniChed  him  with  another  plea  of 
exemption.    That  it  had  been  dated,  that  the  undertaking  of  thefe 


[a]  H.  13  G,  2,  Stra.  745* 

S  f  2  buildings 
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buildings  was  a  matter  of  fpeculation  and  that  they  were  mere 
adventures :  that  it  had  been  holden  that  taxes  upon  adventurers, 
HvorVr  •  whofe  profits  are  uncertain,  are  hard,  and  that  they  are  [a]  therc- 
&  ai'.  '  fore  excufed  ;  and  that  the  legiflature  probably  meant  [^]  in  order 
to  encourage  men  to  proceed  in  works  of  public  utility,  to  exempt 
them:  and  that  they  thought  it  would  be  dangerous  to  difcourage 
adventurers  by  fubjedling  them  [c    to  a  tax.  ! 

That  as  to  the  queflion  afked,  who  is  the  occupier  if  the  plain* 
tiff  is^ot  ?  it  is  enough  for  me  that  the  plaintiff  is  not.  That  no«* 
thing  is  more  clear  than  that  the  plaintiff  cannot  legally  apply  this 
chapel  to  any  other  purpofe  than  that  of  religious  wor/hip;  and 
that  the  court  will  never  prefume  mifconduft  and  breach  of  co« 
venant. 

Lord  Mansfield. 
^  The  doubt  in  this  cafe  can  only  have  arifen  from  the  ufe  of  the 
word  **  chapel'';  but  this  building  is  not  fuch  in  an  ecclefiaflical 
fenfe.  It  is  not  a  confecrated  place,  the  ecclefiaflical  law  cannot 
take  notice  of  it.  It  is  a  mere  private  room,  let  out  it  is  true  at 
prefcnt  for  the  purpofes  of  rejigious  worfliip ;  but  which  at  his 
pleafure  the  owner  may  apply  to  any  other  ufe.  It  is  faid  indeed, 
that  he  is  retrained  from  doing  this  by  covenant;  but  the  re« 
flridtion  by  covenant  does  not  vary  the  nature  of  the  proper-* 
ty.  If  indeed  it  were  abfolutely  given  to  the  public,  it 
might  be  a  Arong  ground  to  fay  that  it  was  not  rateable ;  in  his 
hands  at  leaft,  out  of  whom  the  property  had  pafTed,  and  by  whom 
nothing  is  referved.  But  the  temporary  ufe  to  which  it  is  applied 
cannot  vary  the  nature  of  the  cafe.  He  might  convert  it  into  an 
aiTembly  or  concert  room  ;  and  in  that  (hape  would  it  not  be  rate- 
nble  ?  under  this  then,  the  mod  beneficial,  mode  of  enjoyment 
ihall  a  plea  of  exemption  be  admitted  ?  If  another,  and  that  clearly 
a  more  lucrative  one,  were  once  fuggefled,  the  lefTor  and  leflee 
would  prefently  underhand  each  other;  and  the  argument  from 
the  reflricftions  of  the  covenant  would  not  long  continue  a  bar  to 
the  eilablifhment  of  this  charge. 


[a]  Lord  Mansfield  in  the  c^k  of  Rowlls  v.  GclJ,  and  *!.'  E.    16  G.  3,  1776.  Cowp* 

fo.  453. 

[^]  Lord  Mansfield  in  the  cafe  of  the  Governor  and  Company  for  imelting  down  lead, 
&c.  V.  Richardfon,efq.  and  others.  M.  3  G.  3,  1762.  Burn's  JuAicc.  voL  $•  59i«  MS.  Thi* 
cafe  is  alfo  reported  in  3  Burr.  1 341 ,  and  1  Blackftt  389. 

Buller.  J. 
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Bulhr,].  1783. 

The  argument  on  behalf  of  the  plaintiff  is  fupportcd  by  a  falfc  j.^*^^^"^ 
aoalogy.     His  cafe  does  jiot  refcmble  that  of  a  clergy nian.     But,    Hyoi^ETq; 
if  it  did,   I  am  very  far  from  being  fatisfied,  that  a  member  of  the       &  al\ 
cftabliflied  church,  a  parfon  or  vicar,   who  has   the  profits  of  the 
pews  given  bim  by  the  parifh  in  increafe  of  his   benefice,  is  not 
rateable  for  fuch  prpfits.     There  is  alfo  another  important  differ- 
ence* One  region, 'that  the  law  has  continued  tithes  to  the  clergy,  is 
that  it  has  prohibited  their  following  any  other  occupation  :  now 
the  plaintiff  is  fubjedt  to  no  fuch  r^flri<5tions.     And  to  mark  the 
difference  ftill   more  ftrongly,  every  beneficed  clergyman  in  the 
kingdom,  even   the  poorefl  of  our  vicars,  (and  many  there  are 
l¥hofe  pittance  is  only  2q/.  9  y^^r)  pay,  their  proportion  to  the 
poor.     No  principles  of  law  then,  any  more  than  the  interefts 
of  religion,  prevent  the  public  from  calling  upon  this  man  for  bis 
full  proportion. 

•j         •  •  ' 

fVilles^  ].  concurring, 

Lord  Commiflioricr  Jjp^b^r|l  was  allfent.  ' 

Tojiea  to  Defendants*^ 

Vid^  the  cafe  of  the  K.  v.  Waldo^  Efqj  in  this  Term,  poji. 


t  ■  ji  • 


•  •'.■.  . .'      i  ■      ■      ' 

Atkins  &  al   v,  Davis  &  al'.  jt/a,//, 

•  .  Juiyz.    ■ 

•m  .  -  ■  •  .  -  • 

THIS  was  an    adtion  of  trefpafs  for  taking  the  plaintiff^s  Under  tht 

gooiis.     The  defendants,  as  conftables,  pleaded  the  gene-  ^f^h*^""^^^ 

ral  iiTue,  upon  which  iflbc  was  joined.     The  gaufecame  on  to  be  which^fpeaks 

tried  before  ivord  Mamfield  at  th«c  .fittings  for  Lmdon  after  T^rinity  of  ability  in 

term  laft  at  GuibbJly  when  a  irerdid  was  found  for  the  plaintiflF,  ^^eTno^^^^  . 

fabjeA  to  the  opinion  of  the  court  upon  the  following  cafe :  dfy,  as  the 

flat.  43  Eliz. 
docs,  any  parti  \*r  taxable  ohjeSy  -or  refer  at  all  to  tKat  ftatate,  all  perfons,  having  perTonal  property  with, 
in  the  dillrid  affefled,  are  'r.habitants  j  and  as  fiich  rateable. 

.  *.      ' .     ■  • . ;    v .  .   ■    . 

That  the  plaintuT8,arc  ^ruftees  of  the  company  of  the  proprie- 
tors of  the  London  Uiuige  water-works  ;  and  it  was  admitted  that 
they  were  intitled  to  bring  this  a^ion. 

That 


■      ♦  ■  ■  .  '  z 
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1783.         That  the  company  is  not  incorporated;  and  that  their  property 
^-'v^     confifts  of 

Z^s  ift-  Their  offices,    with  the   wheels  and   works  for 

Davis  Aral'.  railing  the  water. 

2d.  A  wharf,  called  Mault's  Wharf, 

3d.  A  houfe  for  the   ufe  of  their  fecretary,  detached 

from  their  works  and  wharfs. 
4th.  A  fire  engine,   ufcd  for  raifing  the  water  to  a  pro* 

per  height,  alfo  detached  :  and 
5th.  The  pipes,  trunks,  branches,  &c.  laid  and  dif- 
perfed  in  the  different  ftreets,  not  only  in  the  city 
of  London  but  in  the  county  of  Middlejlx  and 
borough  of  Southward,  for  the  conveyance  of  their 
water. 

That  the  whole  of  this  property  is  within  the  ward  of  Bridge 
Within  ;  except  the  works  with  their  pipes,  trunks  and  branches 
on  the  Soutbwark  fide  of  the  river,  and  except  fuch  pirts  of  the 
pipes,  trunks  and  branchirs,  ak  are  a  continuation  from  the  pipes, 
trunks  and  branches  within  the  faid  ward  and  which  are  from  thence 
difperfed  in  the  different  ftreets  out  of  the  faid  ward,  and  out  of  the 
faid  city  of  London,  but  are  all  originally  derived  from  and  ton- 
ne£ted  with  the  pipes,  trunks  and  branches  within  the  faid  ward. 

That  the  whole  profits  arifing  from  the  water- works,  and  which 
confift  of  rents  paid  by  the  perfons  fupplied  with  water  from  the 
faid  works,  amount  to  2,500/.  per  annum:  out  of  which  276/. 
los.  is  colledled  in  the  ward  of  Bridge  Within,  and  the  reft  of  the 
faid  profits  is  coltedted  elfe where  within  the  city  of  London^  bo- 
rough of  Sotifbwari,  and  county  of  Middle/ex. 

That  all  thcfe  receipts  are  accounted  for  by  different  coUeAors 
at  the  above-mentioned  office,  where  the  books  and  accounts  of 
the  faid  company  are  kept,  and  all  the  bufinefs  of  the  faid  company 
tranfadted.  But  tbe  money  fo  ccIleSted  is  paid  into  the  hands  of  a 
treafurer  refiding  without  the  ward. 

That  the  proprietors  of  the  faid  company  are  rated  at  2,500/. 
to  the  land**tax,  for  their  (hares  only,  by  virtue  of  21  G.  3.  c.  3. 
f.  57.  by  the  commiffioners  of  the  city  generally ;  and  pay  the 
fum  afiefied  upon  them  to  a  particular  colledor  appointed  by  thofe 
commiffioners.  But  that  the  other  property  of  the  faid  company 
is  rated  by  the  commiffioners  of  the  faid  ward,  and  the  fum  afifef- 
fed  thereupoo  is  paid  to  the  collector  of  the  faid  ward. 

3  That 
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That  the  damages  and  cofts,  payable   by  the  city  of  London  to 
the  fcvcral  pJaintiiFs  in  rcfpedl  of  fevcral   adions   brought  againft 
the  inhabitants  of  the  faid  city  on  occafion  of  the  late  riots,  amount     ^^^J^^us  * 
1028,299/.    \ys.  yd.  DAvis&ar. 

That  at  a  general  quarter  feflions  of  the  peace  holden  for  the 
city  of  Londonihc  15th  oi  OSlober  178 1,  the  court  made  the  fol- 
lowing order  :  •*  This  court,  upon  rcqueft  duly  made  and  accord- 
*•  ing  to  the  dire6^ions  of  the  feveral  ftatutes  in  fuch  cafe  made 
**  and  provided,  doth  hereby  aflcft  and  tax  rateably  and  proportion^ 
"  ably  all  and  every  the  parifh^s  within  the  faid  city  oi  London  and 
^*  liberties  thereof,  to  and  towards  an  equal  contribution  to  be  had 
^*  and  made  for  the  relief  of  the  faid  feveral  defendants  againft  the 
'*  faid  feveral  executions,  and  for  payment  thereof;  and  aifo  for 
*•  payment  of  their  faid  feveral  juft  and  neceffary  expences  which 
•*  they  have  been  at  in  defending  the  feveral  adlions  aforefaid  in 
**  the  proportions  following:  that  is  to  fay  (amongft  other  wards) 

••  The  feveral  parishes  in  the  ward  of  Bridge  Within  ?  y  z 
*•  or  fo  much  thereof  as  is  in  the  faoae  ward/'        3  ^7 


cc 
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**  And  the  faid  court  doth  hereby  order,  require  and  command 
the  refpedlive  c.onftables  of  each  of  the  wards  within  the  faid 
qity  of  London  abpve-mentioned,  that  they  or  fome  or  one  of 
**  them  do  forthwith  rateably  and  proportionably  tax  and  aflcfs  ac- 
^  cording  to  their  abilities  every  inhabitant  and  dweller  in  the  fe- 
*•  vcral  parifhes  within  the  faid  refpedlivc  wards  for  and  towards 
the  payment  of  the  refpedive  fums  of  money  above  mentioned^ 
^*  and  levy  and  colled  in  the  feveral  pari(bes  within  the  faid  wards 
*•  the  feveral  and  refpedive  fums^pf  money  above  fpecified,  within 
^'  thirty  days  from  the  date  hereof:  and  that  they  the  faid  con{la« 
**  bles  of  the  faid  feveral  and  refpedive  wards,  and  fuch  and  every 
''  of  them,  who  (hall  have  fo  levied  and  collected  the  feveral  and 
**  refpedive  fums  of  money  hereby  ordered  to  be  taxed  and  aifeiTed, 
^'  levied  and  colleded,  upon  the  inhabitants  and  dwellers  in  the 
••  feveral  parishes  within  the  feveral  wards  aforefaid  refpedively, 
do  and  (hall,  within  Xzn  days  after  fuch  coUedion,  pay  and  de- 
liver the  fame  by  virtue  of  this  order,  and  fubjed  to  the  dif- 
pofal  of  this  court  purfuant  to  the  feveral  flatutes  aforefaid,  into 
*•  the  chamber  of  the  city  of  London^  in  the  joint  names  of  the  faid 
^*  Wiiiiam  Plomer  and  James  Adair  and  Edward  Reynolds  Efquire, 
^^  deputy  clerk  of  the  peace  of  the  faid  city,  taking  a  receipt  or 

*^  receipts 


u 

€€ 
€€ 
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'*  receipts  from  the  clerk  or  officer  in  the  fald  chamber  of  London^ 
*'  who  fliall  receive  the  fame  ;  which  (hall  be  his  and  their  fuf- 
wlf  ^    **  ficicnt  difchargc  for  all  and  every  the  monies  fo  to   be  paid  as 
Davis  &ar.  **  aforefaid." 

'   -'**  Signed"  •     '        Watkin  Lewis  ^  Mayor, 

Wm.Plomer. 
Nathaniel  Newnbam.*^ 

That  the  defendants  were  conftabIe»,  of  the  faid  ward,  and  did 
tax  and  affefs  the  faid  proprietors  at  the  fum  of  145/.  )6i«  8^. 
being  at  the  rate  of  i  J.  2  d.  in  the  pound  on  2,500/.,  at  which 
they  are  fo  rated  to  the  land-tax  to  the  city  of  London:  And  that 
the  fcveral  inhabitants  of  the  faid  ward  were  alfo  affeffed  at  the  rate 
of  I  J.  zd.  in  the  pound  on  the  feveral  fams  at  which  they  arc 
refpedively  rated  to  the  land-tax  colledlion  within  the  ward;  in 
which  hft  aflcffment  the  proprietors  were  included^  being  rated 
for  Maidt's  wharf,  the  Secretary's  houfe  s(nd  fire  engine  (which  are 
detached  propeMy)  as  SoWo^^i  \  Mault's  wharf  ill.  13^.  ^d. 
fecretary's  houfe  i  /.   11  s.  6  d.  and  fire  engine  2  /.  6  j.  8  ^, 

That  the  diftrefe  in  queftion  was  made  on  the  property  of  the 
proprietors^  on  account  of  the  non-payment  of  fuch  fum  of  145 /• 
lb  s.  Z  d.  at  which  they  were  aflefled  on acc^ourlt  of  tbdk  (hares. 

That  the  plaintiffs  paid  all  fuch  money  as  they  were  aflefled 
at  in  refpe<fi  of  MauU's  wharfs  the  fire  engine  and  itcretaty's 
houfe. 

That  the  proprietors  never  paid  to  any  wArd  rate  in  refped  of 
any  other  property  than  Mault^s  wharf,  the  fire  engine  and  iccre- 
tary's  houfe ;  nor  paid  any  rate  whatfoever  for  their  fhares  or  pro- 
perty on*  account  of  which  the  diftrefs  was  taken,  but  by  vktud 
of  the  aft  21  G.  3.  c.  3.  yi  57. 

That  the  fhares  or  profits  of  the  Hampjiead  water-works.  New 
River  Company,  King's  Printing-houfe,  Offices  of  Infurance  from 
^  fire,  Excife-office,  and  of  other  companies  in  the  city  of  London, 
which  are  rated  to  the  land-tax  by  the  fame  claiife  in  the  a£t 
21  G.  3.  with  the  London  bridge  water- works,  were  not  affeffed 
towards  payment  of  the  faid  fum  of  28,299  /.   ly  s.  yd. 

The  queflion  for   the  opinion   of  the  court  is.  Whether  the 
TuejJay      plaintiff  is  intitled  to  recover  ? 
Novem.  19.        This  cafe  was  twice  argued.   In  Michaelmas  term  laft  by  Williams 
Tuefday      for  the  plaintiff,  and  Law  for  the  defendant  j  and  in  Hilary  term 
Jan.  28.     |j^  (jy  Davenport  for  the  plaintiff,  and  Law  for  the  defendant. 

It 
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178^.     pay  their  fhare  to  its  burthens,  are  not  in  any  fenfe  its  hibabitants: 


^  that  in  the  cafe  of  [a']  the  Harwich  light-houfe  the  fole  rcafon  given 
^^^tr/u^'  for  that  decifion  by  the  court,   after  much  deliberation,  was,    that. 
Davis  Sc  &l\  **  the  tolls  Were  not  locally  fituated  in  the  pariih,  and  therefore  not 

**  rateable  there:*'  that  this  cafe  was  in  point:  and  that  hot  one 
penny  of  the  fum  aflefl'ed  is  even  paid  zvitJbin- the  ward,  but  to  a 
treafurer  living  out  of  it ;  and  that  the  only  pretence  to  charge  it 
in  the  ward  is,  that  the  office  for  tranfadling  bufinefs  is  within  it: 
That  eight  parts  out  of  nine  of  the  fum  aflefled  arifes  from  the  pro- 
fit of  pipes  and  branches  lying  within  the  city  of  London^  borough 
of  Scuthwark^  county  oi  Mtddlefex^  &c.  and  not  locally  within  this 
ward  ;  and  therefore  that  the  inhabitants  of  this  ward  are  to  that 
extent  over-rated.  And  fuppofe  a  riot  in  Soutbwark  or  Middle/ex^ 
where  a  large  proportion  of  this  property  is  colledled,  (hall  it  be 
faid,  that  this  property  cannot  be  made  a  fubjedl  of  charge,  can- 
not be  made  to  contribute  there?  that  it  (hould  here  and  fhoald 
not  there,   is  equally  unreafonable  and  illegal. 

3.  That  the  directions  of  the  ad  of  parliament  not  having  been 
purfued,  the  refpedive  proportions  of  the  perfdns  charged  have 
not  been  truly  adjufled  ;  and  therefore  that  on  that  ground  alfo  the 
rate  was  void.  7  hat  the  5th  fc<flion  of  the  ftat.  lyE/iz.  to  which 
the  riot  a£t  as  to  this  purpofe  refers,  directs,  that  this  affeiT- 
ment  (hall  be  made  rateably  and  proportionably  :  that  the  fum  now 
levied  has  been  rated  and  colledled  in  the  manner,  in  which  the 
general  land-tax  is  rated  and  colleded  upon  landed  property  :  that 
that  has  been  done  by  the. officers  of  the  city  generally,  who  have 
never  rated  or  colledled  any  other  than  the  land-tax :  that  it  is 
true,  that  by  a  particular  (latute  21  G.  3.  thefe  (hares  or  profits 
are  fubjedted  to  the  land-tax ;  and  that  in  this  particular  inftance 
and  for  this  purpofe  thefe  (hares  are  a(refled  by  the  fame  officers, 
by  the  officers  of  the  city :  but  that  they  are  not  authorifed  to  in- 
termeddle in  any  other  inftance  or  for  any  other  purpofe  ;  for  that 
in  all  others  the  taxes  are  rated  and  colledled  by  the  officers  of  tie 
'ward :  that  this  newly  a(rumed  power  has  in  this  inflannce  been 
cxercifcd  by  the  city  officers  in  a  manner  injurious  and  unequal  : 
that  they  have  not  charged  any  other  inhabitant,  any  individual,  for 


W  M.  12  G.  3,  1771.     R.  V,  Martin  Rcbowe,  Efq;     Bott,  384, 

any 
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4ny  part  of  their  perfonal  property;  or  even,  as  the  cafe  finds,      1783. 
any  oixht  oih^v  public  companies:  that    this  charge  therefore  can-      ^---v*^ 
not  be  fupported  as  rateable  and  proportionable  i  and  that  the  whole     ^^'^^L 
fum  which  has  been  rated  upon  the  real  property  of  the  plaintiffs  Davis &al\  ^ 
within  the  ward,  upon  that  property  which  in  the  hands  of  others 
has  not  been  under  charge,    has  been  paid. 

For  the  defendants  it  was  infifted,  that  in  this  aftlon  the  firft 
queftion  that  had  been  made  by  the  plaintiffs  could  only  be 
gone  into  :  that  here,  where  there  could  be  no  appeal,  theadion 
fl}0uld  have  been  for  an  exceflive  diftrefs:  and  that,  where  there 
was  a  right  to  take  part,  exceeding  in  the  quantum  could  not  make 
the  plaintiffs  trefpaffors. 

That,  with  refpedt  to  the  firft  point,  the  engine  was  a  local 
vifible  property,  fixed  to  London  Bridge  within  the  ward:  that  it 
was  folely  by  the  operation  of  the  engine,  that  the  water  was 
diftributed  through  the  whole  extent  of  the  works;  and  that  this 
engine  was  wrought  altogether  within  the  ward.  That,  fubje<5t 
to  whatever  rifque  or  expence  it  could  be  fair  or  reafonable  to 
eftimate,  a  clear  gain  to  a  vaft  amount  was  as  certain,  as  the  flux 
or  re-flux  of  the  tide  and  the  wants  of  mankind.  That  in  the 
conftrudlion  of  the  word  **  inhabitant"  both  in  the  ftatute  for  the 
repair  of  decayed  bridges  by  [^]  Lord  C^>t^  and  in  this  very  a£l  by 
[^J  Lord  Hale,  he  who  ••  hath  lands  or  tenements  in  his  own 
poffeflion"  is  fuch :  that  thefe  fliares  are  in  legal  conftrudlion  a 
tenement:  that  the  cafe  of  [c*]  the  K.  v.  the  Inhabitants  of  Car^ 
Jington  vf^s  in  point;  for  there  the  toil  was  not  paid  within  the 
parifti,  any  more  than  in  the  cafe  before  the  court :  and  that,  if 
this  property  is  not  rateable  here,  it  cannot  be  rafed  any  where. 

But  that  (be  this  as  it  may  and  even  tho'  the  whole  without  the 
ward  were  not)  fuch  part  at  leaft  of  this  property,  as  lies  within  the 
ward,  muft  be  rateable ;  and  that  will  be  fufficient  to  intitle 
the  defendant  to  judgment. 

It  was  infifted  in  reply.  That,  with  refpedl  to  that  point  upon 
which  an  anfwer  had  been  attempted,  the  authority  relied  upon 
bad  not  the  fmalleft  application;  as  in  the  Cardington  cafe  the 
fluice,  for  the  paflage  through  which  the  demand  of  toll  was  made. 
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o  ]    2  2  H.  8.  c.  5.  2  Inft.  70Z. 
[°^]  E.  24  Car.  2.  2  Saond.  41'. 
L^l  E.  r7G.  3.   1777.  C.vv'p. '81. 
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1783.      lay  within  the parifh  which  had  aflcflcd  it:  and  that,  with  rcfpeil 

*-^v-^  ^  to  the  difficulty  or  pretended  impoffibility  of  rating  this  property 

ver}^^    clfewhere,  it  was  aseafy  to  rate  the  fums  paid  for  water,  in  the 

Davis  ScslW  parifhes  where  they  Were  paid  or  in  which  the  charge  arofcy  as  the 

rents  of  houfcs  in  the  pariflies  where  houfes  ftand.  [a'] 

That,  with  refpcd  to  the  objedtion  made  to  the  adlion,  where-* 
ever,  as  here,  the  jurifdidtion,  and  not  the  rate  and  property  is 
exceeded,  every  one  is  a  trefpaflcr ;  and  that  this  therefore  is  an 
illegal,  and  not  merely  an  exceffive^  didrefs  :  that  the  true  ftate  of 
the  point  was,  that  the  defendants  had  not  taken  too  much  on  a 
right  rule ;  but  by  a  rule  different  from  that  which  they  profefs 
to  adl  by,  and  by  a  wrong  one. 
Bu//er,  J. 

But  how  can  you  take  advantage  of  this  proceeding  in  an  adion  I 
^Tis  true,  there  is  no  appeal ;  but  if  the  order  is  irregular  on  the 
face  of  it,  why  not  remove  it  by  certiorari?  If  the  tertiordri  ie 
taken  away,  are  not  we  boutid,  are  not  we  precluded  from  trying 
the  merits  of  the  rate  in  an  adiion  ? 

Curia  advifare  vult. 
5^^#/ytfjr,  £^^  ftated  to  the  court  the  refult  of  bis  enquiries  refpeAing 

ruary  .  ^j^^  mode  of  rating  the  Torkjhire  navigations :  he  faid,  that  the  jlire 
and  Calder  navigation  was  rated  only  at  the  two  extremities,  at  Leeds 
and  Wakefield :  that  they  were  rated  at  Wakefield^  by  the  name  of 
the  proprietors  of  the  navigation,  at  1200  A  and  paid  about  120  A 
per  ann.i  which  was  a  third  part  of  the  poor  rate  for  the  whole 
|own.     That  they  paid  to  all  other  town   rates  except  the  ftreet- 


\a\  The  fl.  22  &  23  Car.  2.  €.15.  (for  the  maintenance  of  tlic  clergy  of  thofe  pariihes  in 
the  city  oi  London,  which  were  burnt  in  the  fire  of  the  year  i666»  in  which  fire  the  church  of 
St.  Magnus  London  Bridget  which  flood  in  the  ward  in  which  this  qoeftion  arifes,  was  de- 
ftroyed)  fubjeds  **  *waterhoi/es  (ijuhicb  nuattrhoufts  fiall  pay  in  their  re/pe3i*ve  parijtis 
where  they  ftand  and  not  el/e'wherej  to  a  proportionable  afTeflment  with  all  other  hereditaments 
in  theparith:  and  the  annual  land-tax  adts,  fince  the  year  17091  dired  the  afTeflments  up- 
on the  tolls  and  duties  belonging  to  the  proprietors  of  the  great  Torkjhire  navigation  to  be 
made  in  no  other  towns,  thro*  luhicb  the  na'vigation  runs,  than  the  towns  of  Leeds  and 
Wakefield.  R.  «v.  the  undertakers  of  the  navigation  of  the  rivers  Ai^e  and  Colder*  M.  29 
G.  3.  1788.     2.  Durnford  and  Eaft,  660. 

From  hence  it  ihould  feem,  that  without  fuch  fpecial  provifion  this  property  mail  in  the 
idea  of  the  legidature  have  been  afTefTable  in  thofe  pariihes,  in  which  its  feverai  branches 
and  dependencies  lay,  or  thro'  which  a  pafTage  was  made.  Sed  vide  the  cafe  above  cited  ; 
tho'  nothing  was  there  pofitively  decided,  except  that  the  juflices  are,  generally  fpeaking, 
the  proper  judges  of  the  qnautum;  and  that,  unlefs  the  inequality  of  the  rate  appears 
maoifelUy  and  neceflarily  upon  the  flate  of  the  cafe^  the  court  will  not  diHurb  it« 

taXj 
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tax,  impofed  a  few  years  ago ;  and  that  they  had  paid  down  300/.     17^ 3^ 
to  be  exempted  from  that  charge.  ^^-n^^^ 

The  court  having  looked  into  the  land-tax  aft  of  1  G.  3.  found,  ^^"^«f  **' 
that  the  Ycrkjhire  navigatrons  and  the  London   bridge  water- works  Davis  ^tal'. 
were  aflefTed  by  that  a(lt;   and   that   the  ftat«  21  G.  3.  was  copied 
from  it.     And  they  now  dircdled  an  enquiry  with  rcipccft  to  their 
payment  to  the  land-tax  from  the  earlicft  period. 

it  appears  from  the  ft  ate  of  the  cafe  of  [^?]  the  K.  v.  the  Under '^ 
takers  of  the  navigation  of  the  rivers  Aire  and  Colder  ^  that  they  were 
made  navigable  by  ftat.  10  &  11  /^.  3.  r.  19.  anno  1699,  amend- 
ed by  ftat.  140.3.  r.  96. :  that  the  tolls  and  duties  had  been  rated 
to  the  poor  zi  Leeds  and  Wakefield  from  the  year  171 3  and  at 
Wakefield  from  the  year  1759  (and  at  no  other  places)  for  the 
whole  navigation  at  1200/.  a  year:  and  that  in  every  land-tax  adt  ^ 

fince  the  year  1709  (tenyears  after  the  a  Si  pajpdfor  making  them  na^ 
vigable)  a  claufe  is  inferted,  that  no  aft!cftment  ftiall  be  made  upon 
them  to  this  tax  in  any  other  towns^  through  which  the  navi- 
gation runs,  than  the  towns  of  Leeds  and  Wakefield. 

The  court  ultimately  differing,  the  Judges  now  delivered  their   ^^^^^9 
opinion sy^r/^///w,  as  follows:  ^ 

Buller^  J.  (after  fully  ftating  the  cafe.) 

This  cafe  has  been  twice  argued  and  feveral  objedions  made  to 
the  rate  upon  this  property. 

But  the  general,  and  I  think  the  only  real,  queftion  in  the  caufe^ 
is,    Whether  this  property  is  rateable  in  its  nature  ? 

The  ftatute  of  i  Geo.  1.,  which  is  commonly  called  iht  Riot  ASf^ 
diredls,  *<  That  a  rate  ftiall  be  levied  and  made  upon  the  inhabit- 
ants of  the  **  hundred,  city  or  town  in  fuch  manner  and  form  and 
**  by  fuch  ways  and  means  as  are  provided  by  the  ftatute  made  in 
•*  the  27  Eliz.   c.  13." 

The  ftatute  of  the  27  Eliz.  direfts.  That  the  juftices  fliall  tax 
*'  all  towns,  parifties,  villages  and  hamlets,  towards  an  equal  con^ 
**  tribution  j  and  alter  fuch  taxation  made,  the  conftables.  Gfr.  fliall 
•*  tax  according  to  their  abilities  every  inhabitant  and  dweller  in 
•*  every  fuch  town,  &c.  towards  the  payment  of  fuch  aftelT- 
••ment."/5. 


[al  M.  29  G.  3,  1788.'   2.  Durnford  and  Eaft  660. 

Every 
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1783.         Every  man's  ability  to  pay  depends  upon  his  property. 
^^'^^'^  The  only  queftion  therefore  upon  the  merits  and  Tubflantlal  juf- 

.^,,^j^^       tice  of  thecale  is, 
Davis  &  al'.       What  property  are  the  plaintiffs  poflefled  of? 

The  anfwer  to  this  queftion  appears  upon  the  cafe  to  be  this : 

That  the  wharf  is  worth  1 1  /.  13  j.  4^/.  per  annum  ;  that  they 
have  a  Secretary's  houfe  of  i  /.  1 1  i.  6  ^.  p^r  annum  \  a  fire  engine 
worth  2  /.  6  /•  8  ^.  per  annum ;  and  they  have  water-works  worth 
2,50oA  per  annum. 

Thty  arc  rated  for  all  this  property  in  the  fame  proportion 
as  other  pcrfons  are  rated  for  their  property  ;  and  they  ought  to 
pay  for  all  this,  unlefs  fome  legal  objection  or  exemption  can  be 
made  againfl  it. 

For  not  only  the  exprefs  words  of  the  ftatute,  but  the  true  prin- 
ciple of  taxation,  requires  that  every  man  (hould  pay  according  to 
his  ability,  or  in  other  words  according  to  that  which  he  has. 
And  no  man,  who  can  be  brought  within  the  letter,  fpirit  and 
meaning  of  the  adt,  ought  to  be  exempted ;  becaufe  the  exemp- 
tion of  Tome  throws  the  heavier  burthen  upon  others,  whereas  all 
burthens  of  this  fort  ought  to  be  as  equal  as  poflible. 

But,  it  is  objected,  that  the  (hares  in  the  water-works  are  not 
rateable. 

Ftrll,  becaufe  they  are  fubjedl  to  great  rifqueand  expence,  and 
therefore  the  value  is  uncertain. 

Secondly,  becaufe  they  have  never  been  rated  before. 

As  to  the  firft  obje<flion,  it  is  not  made  out  in  point  of  facS; 
for  there  is  not  a  word  ftated  in  the  cafe  about  any  rifque  or 
expence. 

The  property  ftands  confcfled  to  be  of  the  annual  value  of 
2,500/.;  and  the  profits  are  as  certain  as  the  profits  of  any  real 
property  can  be.  There  muft  neceffarily  be  fome  expence  about 
fuch  works,  but,  notwithftanding  that,  they  appear  to  be  of  the 
value  of  2,500/.  per  annum. 

There  is  a  great  expence  and  a  great  uncertainty  as  to  the  clear 
produce  in  all  cafes  of  land  and  of  houfes  too :  but  that  was  never 
thought  to  be  an  objeiftion  againft  their  being  rated. 

In  the  cafe  of  land  there  is  great  expence  of  plowing,  manur- 
ing and  fowing  \  and  after  all  that  is  done,  there  is  a  great  uncer- 
tainty as  to  the  quantum  and  value  of  the  property. 

That 
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That  depends  upon  the  goodnefs  or  badnefs  of  the  feafon,  and      178-^. 
in  fomc  years  there  is  no  crop  at  all ;   as  the  farmers  in  many  parts      '-•v^*^ 
of  £»^/^W  knew  by  experience  in   the  courfe  of  laft  year,   when     ^^Ir/ls  ^ 
they  were  obliged  to  plow  up  again  the   land  which  was  fown.   Davis  &  ar. 
So  in  the  cafe  of  boufes,    it  is  uncertain  what  expence  is  necef- 
fary  in  each  particular  year.     Still  the  owner  is  rateable  in  refpedt 
of  them. 

If  it  is  faid,  the  land  or  houfe  is  ftill  of  fuch  annual  value,  not<- 
withftanding  the  produce  is  not  the  fame  every  year ; 

The  fame  anfwer  will  hold  in  this  cafe  :  and  upon  the  fads 
here  dated  I  muH:  take  it,  that  thefe  works  will  let  for  2,500/. 
pdr  annum,  communibus  annis^  notwithdanding  the  expence  upon 
them. 

The  cafe  o(  Row/Is  v.  Gellxs  not  fo  applicable  to  the  prcfcnt,  as 
thecounfel  for  the  plaintiffs  would  wi(h  to  have  itconfidered  ;  for 
there  it  was  exprefsly  dated,  the  duties  were  uncertain  and  varied 
every  year,  and  yet  they  were  holden  to  be  rateable.  In  that  cafe 
it  was  admitted  by  the  court,  that  lead-mines  were  not  rateable, 
iind  yet  the  owners  of  the  duties  upon  thofe  mines  were  held 
rateable ;  though  it  was  uncertain  whether  they  would  receive  any 
profit  or  not. 

if  they  receive  no  profit,  of  courfe  they  could  not  be  rated  :  and 
therefore  the  quedion  in  all  thofe  cafes  is. 

Whether  the  property  does  produce  any  profit  or  not  ? 

Till  it  does  yield  a  profit,  it  is  not  rateable  :  but  the  moment  It 
does  yield  a  profit,  it  becomes  a  fit  objedt  of  taxation. 

The  reafon  why  lead-mines  arc  not  rateable,  is  not,  becaufe  of 
their  rifque. or  uncertainty ;  but  becaufe  the  datute  of  43  Eliz. 
having  mentioned  coal-mines  only,  has  been  deemed  virtually  to  . 
exclude  and  except  all  other  mines :  and  fo  it  was  held  by  the 
court  in  the  cafe  of  the  Governor  and  Company  for  fmclting  lead 
again d  Ric bard/on. 

As  to  the  objedion  of  non-ufage  and  that  this  property  ought 
not  to  be  rated,  becaufe  it  never  had  been  rated  ;  I  was  a  little 
furprifed  to  hear  the  cafe  of  J^^nes  znd  Maunfe/I  cited  as  an  autho- 
rity to  prove,  that  ufage  o-jght  to  govern  :  for  no  fuch  point  was 
there  decided,  nor  indeed  was  any  thing  decided  in  that  cafe  ;  for 
the  court,  materially  differing  upon  the  merits  of  the  cafe,  granted 
a  new  trial, 

2  Fird. 
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1783.  Firft.     That  the  fafts  might  be  more  fully  ftated,  and 

*>v-^  Secondly.  To  give  the  parties  an  opportunity  of  getting  a  (pecial 

^^tl^lf  ^^'  verdia,   and  fo  to  carry  the  matter  to  the  laft  refort. 
Davis &al'.        Ufage  in  no  cafe  can  make  law  againft  an  adt  of  parliament:  In 

many  cafes  it  may  be  material  to  be  enquired  into,  becaufe  the 
words  of  a  ftatutc  may  be  doubtful,  and  there  may  have  been  a 
long  and  uniform  ufage  under  the  adl :  there  ufage  may  fcrvc 
to  ftiew  what  is  the  true  conftruftion  of  the  a<fl,  and  is  con- 
fidered  as  a  contemporary  expofition  of  it :  but  then  the  ufage 
mufl  be  general  and  extend  to  all  cafes  within  the  like  reafon  ; 
for  ufage  cannot  authorife  one  conftrudion  of  the  flatute  in  the 
north  and  another  in  the  weftern  part  of  the  kingdom. 

Ufage  had  no  efFcdt  in  the  King  and  Cardington  or  Rawlh 
and  Gell. 

In  the  King  and  Cardington^  Paimer  was  feifed  in  fee  of  the 
navigation  of  part  of  the  river  Ouze  and  all  the  tolk  of  coal^  and 
had  the  power  of  eredling  fluices  and  taking  tolls  there.  Palmer  did 
not  rcfide  in  Cardington^  nor  had  any  perfons  there  to  receive  the 
tolls  ;  but  they  were  paid  at  Barton  or  Eaton.  This  river  was  na- 
vigable, and  the  tolls  were  received  for  above  one  hundred  years  ; 
but  it  was  npver  rated  to  the  poor.  The  court  held  Palmer  rateable 
in  refpeft  to  thefe  tolls :  yet  he  had  no  property  either  in  the  foil 
or  in  the  water  :  he  had  merely  a  power  of  ereding  iluices  and  tak- 
ing tolls :  the  fluice  neither  did  yield  or  was  capable  of  yielding 
any  natural  produce  of  itfelf. 

A  houfe  yields  no  natural  produce  of  itfelf;  and  yet  a  man  is 
rateable  in  refpedl  of  it. 

The  plaintiffs  have  the  fame  property  in  the  trunks  and  pipes 
as  Palmer  had  in  the  fluice  ;  and  they  have  alfo  a  feparate  property 
in  the  water :  they  have,  and  for  one  hundred  years  pafl  muft 
have  had,   as  fettled  valuable  property  as  any  man  can  poffefs. 

It  is  true,  that  during  that  time  they  never  have  been  rated ; 
but  the  fame  circumflance,  as  I  obfervcd,  occurred  in  the  King 
and  Cardington.  There  it  was  exprefsly  flatcd,  tolls  were  paid  for 
one  hundred  years,  but  they  had  never  been  rated.  Upon  enquiry  it 
appeared  in  that  cafe,  there  were  fourteen  fluices  in  the  river  and 
only  one  ever  rated,  and  a  great  majority  of  fluices  throughout  the 
kingdom  were  never  rated  at  all ;  but,  notwithilanding  that,  the 
rate  was  holden  to  be  good. 

In 
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In  Raw/Is  v.  Gel/,  the  duties  in  queftion  had  never  been  aflefled      1783. 
before,  though  the  Duke  of  Devon/hire  had  paid  for  the  like  duties      ^-^r^ 
in  other  places.     It  appears  by  the  additional  ftate  of  this  cafe,  that    ^^^^/^s  * 
the  property  in  queftion  has  always  been  rated  and  paid  to  the  Davis  &aP. 
land-tax. 

It  is  true  they  have  been  rated  by  name;  but,  if  they  had  not 
been  cxprefsly  mentioned,  yet  there  does  not  feem  to  be  any  doubt, 
that  they  would  be  rateable  under  the  general  words  of  the  firft  of 
ff^.  &  Af*,  which  words  are  :  *'  all  other  yearly  profits  and  heredita- 
"  ments  of  what  nature  or  kind  foever." 

The  manner  they  arc  charged  to  the  land-tax  is  material  to  be 
attended  to ;  for  they  are  not  taxed  at  any  grofs  fum,  but  at  4^*. 
in  the  pound  for  their  full  yearly  value,  as  all  lands  are  :  and  there*^ 
fore  the  legiflature  have  proceeded  upon  the  idea,  that  thefe  water- 
works produce  fome  clear  annual  value. 

The  ufe  I  make  of  their  being  rated  to  the  land-tax  is,  that  it 
decidedly  proves,  the  property  is  fuch  as  is  rateable  in  its  nature ; 
and  that  it  is  capable  of  producing  a  certain  yearly  value  :  but, 
fuppofing  they  had  not  been  rated  or  rateable  to  the  land-tax,  I 
don't  think  that  would  have  governed  this  queftion  :  for  the  land- 
tax  fpecifies  almoft  every  thing  by  name ;  and,  if  thefe  works  are 
fiot  mentioned  and  therefore  not  rateable,  it  by  no  means  follows, 
that  under  the  general  words  **  every  man  is  to  be  rated  according 
'*  to  hi$  ability,"  the  plaintiffs  will  not  be  liable  to  this  rate  in  re^ 
fyeGt  of  this  property. 

Mr.  Davenport  faid,  if  the  water  was  carried  in  carts  inftead  of 
pipes,  the  pump  would  not  be  rated  for  the  value  of  all  the  water, 
carried  from  thence. 

If  that  is  fo,  it  will  go  a  great  way  towards  deciding  this  quef- 
tion in  favour  of  the  plaintiffs.  There  is  no  difference  with  re- 
fpedt  to  a  man's  carrying  water  to  a  place  where  it  is  confumed. 
Whether  it  is  carried  in  pipes  or  in  carts  is  quite  immaterial.  But 
I  hold  in  the  cafe  put,  that  the  pump  would  be  rateable  to  the  value 
of  all  the  water  carried  from  thence  :  for  the  pump  is  the  perma- 
nent vifible  property  ;  and  the  quantity  gf  water  carried  from 
thence  conftitutes  the  produce  of  the  pump. 

Suppofe  a  gardener  contradls  to  ferve  twenty  families,  and  carries 
all  his  crop  to  their  different  houfes,  certainly  he  would  be  rate- 
able for  the  whole  of  his  garden,  where  his  garden  lies. 

Uu  In 
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1783.  In  the  King  and  Miller  [j]  which  was  cited,  Skl/licome  detniCad 

*-^v^^      to  Miller  at  a  certain  place  near  Cheltenham  four  acres  of  g rounds 

ATMNs&al'  j^  which  was  a  well  of  water,  csMcd  Cheltenham  Spa,   at  the   rate 

DAvis^'ar.  of^  100/.  per  annum.     The  cafe  ftated  is,  the  lands  and  buildings, 

independent  of  the  well,  were  worth  one  hundred  pounds  annual- 
ly:  the  rent  paid  was  80  /. :  and  the  profits  arofc  from  the  mineral 
water  and  the  falc  thereof:  and  the  company,  reforting  thereto, 
which  was  very  various  and  uncertain,  made  up  the  reft. 

The  court  held,  the  fpring  was  rateable  for  the  produce  of  it. 

That  was  the  only  queftion  in  the  cafe  and  upon  which  the  court 
gave  any  opinion.  Nobody  doubted  about  the  lands  or  buildings 
and  the  value  of  them  :  and  the  value  of  the  well  was  diftindtly 
ftated,  in  order  to  bring  that  queftion  before  the  court ;  who  held 
that  the  occupier  was  rateable  for  the  whole  one  hundred  pounds 
a  year. 

The  water,  and  the  profits  arifing  from  it,  was  what  was  there 
rated.  The  labour  was  as  requifite  to  draw  and  bottle  the  water 
in  that  cafe,  as  it  is  to  colledl  it  in  the  prefent ;  but  that  did  not 
prevent  the  rateability.  In  order  to  get  coals,  great  labour  is  ne-> 
ceftary.  Engines^and  other  machines  muft  be  ufed.  There  is  a 
confiderable  expence  attending  it,  and  the  profit  uncertain  ;  but 
yet  coal  mines  are  exprefsly  rateable  by  the  words  of  the  ftatute : 
which  ftiews  the  circumftance  of  labour  being  or  not  requifite  was 
not  the  line  adopted  by  the  legiflature.  In  the  cafe  of  the  King 
againrt  Miller  you  will  obferve  alfo,  the  profits  were  ftated  to  be 
various  and  uncertain ;  and  fo  they  are  in  all  cafes  of  tolls  :  but  no 
point  is  better  fettled,  than  that  tolls  are  rateable. 

That  does  not  reft  upon  the  authority  of  Kehle  only  ;  but  that 
cafe  is  recognized  and  allowed  by  the  court  upon  all  occafions. 

Enquiries  were  made  by  my  Lord's  direftion  in  the  courfe  of 
fome  cafes  pending  in  this  court ;  and  it  was  found,  that  the  tolls 
at  Wickham  bad  been  rated  ever  fince  they  were  taken  :  and  the 
King  and  Cardington  and  other  cafes  have  been  founded  upon  that 
principle. 

This  is  a  vifible,  permanent,  property,  yielding  profit ;  and  as 
fuch,  I  think  rateable. 


[a]  Tr.  17  G.  3,  1777.     Cowp.  619. 

The 
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The  fccond  objedion  to  it  was,  that,  fuppofing  the  property 
rateable,  yet  the  rate  is   bad,  bccaufc   the  conftablcs   have  taxed 
more  than  they  ought  to  have  done ;  as   many  pipes,  trunks  and  ^^!^i^^f  ^^* 
branches  lay  out  of  the  ward,  and  even  out  of  the  city.  Davis  &  al'« 

In  anfwer  to  this,  firft,  I  ^m  of  opinion,  the  whole  property  is 
rightly  rated  within  the  ward. 

Secondly.  If  not  fo,  as  fome  part  of  this  water,  with  its  pipes, 
&c.  is  within  the  ward,  it  is  rateable  there  :  and,  as  it  does  not 
s^pcar  upon  the  face  of  the  rate,  that  any  thing  out  of  the  ward 
is  rated,  this  objedlion  cannot  be  made  in  this  adlion. 

The  objedlion  applies  only  to  the  quantum  of  the  rate, 

Firft  I  fay,  the  whole  property  is  rightly  rated  within  the  ward. 
The  fource  of  the  property  is  thsre  :  the  water  is  coUedted  there 
by  means  of  the  fire-engine  and  other  works  fixed  there;  and 
there  it  firft  becomes  the  property  of  the  plaintiffs.  When  the 
water  is  once  colledled  by  means  of  the  fire-engine  and  brought 
within  the  plaintiff's  lands  or  buildings,  it  is  as  much  private  pro* 
pcrty  as  the  land  itfelf.  Whatever  is  done  afterwards  is  only  for 
the  purpofc  of  vending  that  property  to  a  greater  advantage. 

But  fecondiy,  fuppofingthe  plaintiffs  ought  not  to  berated  for 
the  whole  produce  of  the  water  where  the  fource  is,  that  objedtion 
16  of  no  avail  in  this  adion. 

The  plaintiffs  are  rated  for  the  water- works :  they  have  water- 
works within  this  ward,  for  which  they  are  liable  to  be  rated : 
therefore  the  objedlion  goes  only  to  the  quantum  of  the  rate. 

The  legiflature  has  vefted  the  power  of  apportioning  the  rate  in 
the  hands  of  the  judices  and  conftables  ;  and  their  determination 
was  final  and  conclufive. 

Wherever  an  appeal  is  given  at  the  quarter  fcfiions  againft  a 
rate,  the  determination  of  thejuftices  as  to  the  equality  of  the  rate 
IS  conclufive  :  and,  where  the  legiflature  think  fit  to  veft  fuch  a 
power  in  any  fct  of  pcrfons  without  appeal,  it  muft  alfo  be  con- 
clufive. 

There  is  no  cafe,  in  which  it  is  more  neceifary  that  their  deter- 
mination ftiould  be  conclufive,  than  the  prcfcnt :  for,  if  it  be  not 
io^  the  inconvenience  will  be  monftrous. 

if  the  juftices  or  conftables  made  a  miftake  of  one  (hilling  in 
rating  only  one  perfon  too  high  or  too  low,  the  whole  rate  would 
be  void  3  and  every  perfon  rated  might  maintain  an  adtion. 

U  u  2  If 
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1783.         If  a  juftice  or  a  conftable  exercifc  a  difcrction,  which  the  ftatate 

^-'v^*'    ^  has  placed  in  their  hands,  corruptly,  they  muft  be  puni(hed  crimU 

^^VJ^/.j''^'  nally  for  fo  doing ;  but  ftill  the  rate  muft  ftand  :  and  you  cannot 

Davis  &ar.  invcftigatc  property  or  equality  in  an  adlion,  unlcfs  there  is  a  total 

want  of  jurifdiaion  or  the  rate  is  void  upon  the  face  of  it.  What 
I  have  juft  faid  is  an  anfwer  made  to  the  lafl  objedlion  by 
Mr.  Davenport :  namely  that  the  conftables  have  gone  by  t  wrong 
rule. 

Therefore  upon  the  whole,  in  my  opinion  there  ought  to  be 
judgment  for  the  defendants. 
AJhhurJl,  J. 

This  certainly  is  a  queftion  of  very  great  general  concern  :  and 
it  does  feem  to  me  that  in  a  doubtful  cafe  ufage  ought  to  have 
great  weight  allowed  it. 

It  is  exprefsly  found,  this  is  the  firft  attempt  to  rate  property  of 
this  kind  ;  though  the  ftatute  for  making  the  hundred  liable  is  as 
old  as  the  time  o(  Elizabeth. 

Therefore  the  ufage  in  this  cafe  does  feem  to  be  general,  and 
to  have  fo  obtained  in  every  part  of  the  kingdom  with  refpe<A  to 
fuch  property. 

There  are  a  vaft  number  of  water-works,  particularly  in  this 
metropolis.  The  rule  has  been  held  in  all :  there  are  a  vaft  num- 
ber in  other  parts,  in  Gloucejierjhire  for  example  ;  and  no  inftance 
has  been  ftjewn  us,  in  which  in  any  part  of  the  kingdom^  works 
of  this  kind  have  ever  been  rated. 

This  would  at  leaft  make  one  very  cautious  in  eftablifliing  a  new 
precedent;  and  in  my  opinion  it  is  not  enough  to  fay,  this  is  in 
cffedt  valuable  property,  and  therefore  ought  to  pay. 

If  we  were  fitting  here  in  a  legiflative  capacity,  that  argument 
would  certainly  have  great  weight ;  but  it  is  our  province y«i  dicere^ 
non  dare.  This  muft  be  governed  by  the  fame  rule  as  the  cafe 
of  rating  to  the  poor;  as  the  words  of  the  27  Elix.  and  43  Eliz. 
are  nearly  fimilar. 

And  it  feems  to  me  this  fpecies  of  property  ought  not  to  be  rated 
under  thofe  ftatutes. 

It  clearly  would  not  be  rateable  under  the  word^  of  43  Elizabeth^ 
fo  neither  does  it  feem  to  me  to  fall  within  the  meaning  orjpirit. 

The  meaning  of  the  legiflature  feems  to  me  to  be,  that  the  oc- 
cupier (hould  be  rated  in  rcfpcift  to  things  yielding  a  certain  profit, 
and  not  where  the  profit  is  uncertain  and  depends  upon  conftant 
labour  and  expence. 

2  There 
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There  feems  to  be  good  policy  in  exempting  fuch  kind  of  pro-     1783* 
pcrty ;  as  it  is  an  encouragement  to  adventurers  upon  hazard-      ^-nr^ 
ous  undertakings,  by  which,  if  they  do  fucceed,   the  public  are    ^^^^/^ 
materially  benefited:  and    the   moment    they  have  fucceeded,  if  Davis  &al\ 
their  property  was  to  be  charged  with   a  rate  of  this  kind,  cer- 
tainly it  would  be  a  great  difcouragement  to  fuch  cnterprizes, 

I  (hould  be  glad  to  knowj  what  part  of  this  property  ia 
rateable? 

The  firft  proje«flor  of  water-works  we  all  know  was  ruined  by 
it.  Suppok  he  had  lived  long  enough  for  it  to  have  yielded  fome 
profit.  Would  you  forget  all  the  expence  he  is  at  before  he 
is  reimburfed  ?  Who  is  to  keep  the  account  and  flrike  the 
bal  lance? 

All  thefe  difficulties  prove  (Irongly  to  me,  that  thefe  uncertain 
profits  were  never  meant  to  be  rated. 

As  to  the  cafes  upon  the  fubjedl,  the  whole  tenor  of  the  autha« 
rities  certainly  run  ftrong  the  other  way. 

In  the  K'rg  and  Fandewall  [^a\  rents  and  cafual  profits  of  a 
manor  were  held  not  rateable ;  and  yet,  as  to  thefe  things  which 
are  uncertain,  you  may  certainly  fct  an  average  price  upon  them, 
taking  the  average  of  a  given  number  of  years.  Upon  that  aver- 
age you  might  Arike  a  ballance  and  fay,  rate  them  at  fo  much, 
becaufe  in  ten  years  they  have  produced  it :  but  they  have  been 
held  not  rateable* 

In  the  King  v.  Ricbardfon  [^]  certain  parts  of  the  lead  ore 
were  liable.  In  refpedt  of  lead-mines  the  queftion  made  was. 
Whether  they  were  liable  to  be  rated  to  the  poor  ?  It  was  held 
they  were  not. 

The  determination  fays,  the  a6t  mentioned  only  coal-mines, 
which  is  in  exclufion  of  all  other  mines. 

\n  the  King  and  Rebow  a  light  houfe  was  held  not  rateable, 
though  a  confiderabic  revenue  is  raifcd  by  them,  upon  this 
principle,  that  the  profits  were  uncertain  and  depended  upon  the 
expenditures. 

In  the  King  and  SbalJJleet  [<:]  a  falt-officc  was  held  not  rateable. 


[a]  £.  33  G.  2.  1760.     2  Burr.  991.     1  Blackd.  212. 
[^J  M.G.  3.  1762.     3  Burr.  1341.     1  Blackft.  389^ 
[r]  H.  7  G.  3.  1767.     4  Burr.  zeii.   Botl.  46. 

In 
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i'^83.  In  r{  Keb-c  540.    Tolls  were   held  rateable  'tis  true  :  but  in  the 

' — ^^"^  ^  firft  place  J  hold  that  to  be  a  book  of  no  great  authority.  My 
"^^LV/*/^^^'  brother  Buller  faid  it  was  recognized  in  fubfequent  cafes.  At  all 
Davis  &ar.  cvcpt-  it  does  not  appear  what  the  nature  of  the   tolls  were.     It  ^ 

rnight  be  for  piccage  ;  that  is  in  the  nature  of  a  rent  for  the  land  : 
for  this  is  an  acknowledgment  in  refpedt  of  the  ufe  made  of  the 
land,  payable  to  the  owner  of  the  foil.  There  might  be  fome 
reafon  for  it,  if  in  the  nature  of  a  rent  paid  for  land  :  but  I  am 
not  fatis6ed  with  an  authority,  which  without  fome  fuch  fads  ftatcd 
does  not  appear  to  me  to  be  warranted  upon  principle. 

As  to  Rcwils  and  Gcll  and  the  King  and  Cardington,  I  happened 
to  be  neceffarily  abfent  when  thofc  cafes  were  determined  ;  there^ 
fore  I  cannot  precifcly  fay  upon  what  reafoning  the  court  went,  as 
the  ground  of  their  determination.  As  to  Rowlh  and  Gr//,  the 
Icffcc  of  the  mines  was  rated  for  lot  and  cope,  which  is  a  certain 
portion  of  the  ore  paid  by  adventurers  to  the  leflee,  without  any 
rifquc  at  all  run  by  him.  That  might  poffibly  be  the  ground  of  that 
determination. 

That  is  not  the  cafe  here.  Here  the  party  has  no  certain  pro- 
fit. Suppofe  the  pipes  burft,  or  the  engine  burnt,  or  any  accident 
of  that  fort  ftiould  happen  to  it  ? 

If  the  engine  is  burnt,  he  might  not  have  any  profit  at  all  for 
twelve  months ;  before  which  time  it  might  not  be  reinftated* 
Therefore  certainly  the  contingent  profit  of  an  engine,  which  de- 
pends upon  conftant  labour  and  expence  and  if  any  accident  (hould 
happen  might  be  rendered  totally  ufelefs  a^id  unproducflivc  for 
twelve  months,  is  not  like  the  cafe  of  Ro'wlls  and  Gell;  where  the 
party  at  all  events  received  part  of  the  ore  himfelf,  being  at  no 
labour  or  expence  :  therefore  that  might  be  a  ground  for  that 
determination. 

I  have  faid,  that  in  the  cafe  of  the  Kinv  and  Cardington  I  was 
not  prefent,  I  cannot  therefore  fay  what  arguments  were  fubmitted 
to  the  court. 

But  I  cannot  help  faying  under  my  prefent  ideas,  I  fliould  have 
been  under  the  ncccflity  of  difl^ering,  when  that  judgment  was 
given  i    there  being  a  great  number  of  precedents  the  other  way. 

I  am  not  for  extending  the  law.  If  it  is  neccffary  to  alter  it, 
the  legiflature  arc  to  do  it,  in  whofe  province  it  more  properly  falls 
than  in  ours.  Therefore  I  am  of  opinion,  there  (bould  be  judg- 
ment for  the  plaintififs. 

Wlllcs,  J. 
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Willes,  J. 

As  the  cafe  has  been  fully  dated  and  the  authorities  commented 
upon  at  large  by  my  brother  Buller^  I  mean  to  fay  little  more  than 
that  I  entirely  agree  with  him   in  opinion,  that  thefe  water-works  AxKiN^&al' 
are  rateable  property.  '"^^/^^ 

Many  objcdlions  were  taken  to  their  rateability.  ^^"    *  * 

Firft.  That  the  profits  are  uncertain,  and  there  is  great  rifque; 
nothing  of  that  fort  is  ftated  in  the  cafe.  Indeed  property  of  all 
forts  is  liable  to  change  its  value,  as  houfes  and  lands  ;  but  this 
is  never  confidered  as  any  objedtion  to  rateability. 

In  i?(?W/i  and  Gell^  the  lot  and  cope  produced  500/.  a  year 
fome  years  :  many  years  it  varied ;  but  was  holden  rateable. 

Tolls  of  markets,  ports  or  navigations,  and  many  other  fpecies 
of  property  are  held  rateable ;  though  the  value  is  uncertain  and 
changeable. 

In  this  cafe  noobjcAion  i^  ftated  to  the  value  of  the  property: 
which  is  ftated  to  yield  2,500/.  a  year,  and  has  paid  at  the  rate  of 
4i.  in  the  pound  land-tax  upon  this  calculation. 

This  is  not  like  the  cafe  of  "Jones  and  MaunfeU  where,  though 
the  degree  of  herbage  and  pannage  might  be  uncertain,  it  might 
be  rateable;  though  not  judicially  determined  fo.  The  rule  was 
not  denied  in  Rob/on  and  Hyde  [a],  that  where  the  fubjedl  matter 
was  a  valuable,  permanent  advantage,  it  was  rateable  and  taxable. 

The  fecond  objection  is,  this  was  never  yet  taxed  ;  and  it  is 
innovation  to  burthen  it  by  a  new  duty  in  the  quality  of  a 
taxation. 

That  every  man  ftiould  be  rateable  according  to  his  ability  is 
looked  upon  as  found  and  good  policy.  Before  the  43d  of  Eliz. 
coal-mines  were  not  rateable,  nor  for  many  years  afterwards. 
Many  new  fchemes  of  improvements,  till  they  became  valuable, 
were  omitted  to  be  taxed  3  and  yet  taxed  afterwards. 

'  A  houfe  is  rated^  as  foon  as  built,  without  regard  to  the  build- 
ing :  fo  thefe  things,  when  they  become  valuable,  are  the  fubje<ft 
matter  of  taxation^  without  conftdering  expences  in  the  original 
fcheme« 

The  tolls  of  markets  were  held  rateable,  as  faid  in  3  Keble  540. 
inCbarles  the  2d's  time  i  and  the  fame  cafe  is  reported  in  Freem.^ig. 


[d]  In  this  term,  ante  p.  310. 
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1783.    It  was  there  faid   by  the  Court,  that  there  was  a  toll  time  out  of 

^--v-w      mind,   but  it  was  never  taxed  to  the  poor,   though  liable  to  tax- 

ATKiNs&ar  ation.    So  Freeman  and  Keble  agree.    Now  it  is  univcrfally  known, 

D  vT"&'ar  ^^^y  ^'"^  liable  to  taxation. 

Perfonal  eftate  is  hardly  ever  taxed ;  yet  in  fome  inftances  tax- 
ation of  perfonal  property  is  allowed. 

In  Robfon  v.  Hyde  yefterday,  we  allowed  for  the  firft  time  a  tax 
of  a  chapel  crcdted  fince  1695,  which  never  paid  before. 

In  the  King  and  Cardington  fluices  ereded  for  100  years  were 
determined  rateable,  though  they  had  never  paid  before.  This 
has  been  denied  to  be  law  by  my  brother -^i6//r^;  though  it  was 
the  unanimous  opinion  of  this  Court  in  his  abfence. 

Upon  the  authority  of  thcfe  determinations,  I  conceive,  that  the 
circumftance  of  this  property  not  having  before  been  rated,  is  no 
obiedion  to  its  rateability. 

The  next  objection  is,  that  from  the  nature  of  the  fubjedl  it- 
felf,  thefe  water- works  are  not  rateable.  That  the  property  con- 
fifls  in  the  ufe  of  the  water,  and  the  mechanical  inftruments  and 
pipes  ufed  in  raifing  and  conveying  it  i  but  that  the  proprietors 
have  neither  the  foil  above  nor  the  foil  below  the  pipes  \  and  that 
the  pipes  are  the  property  of  the  truftees  of  the  water-works. 

I  admit  that :  but  the  water  upon  which  the  profit  arifes,  is  a 
fubjedl  rateable  ;  and  was  fo  determined  in  the  K.  againft  Miller^ 
in  the  cafe  of  the  CbeltenbamSpa.  It  appears  from  Hat.  ^fV.  &  M. 
c.  10.  f.  57.  and  Maitland\  hiftory  of  London^  p.  160,  that  thefe 
water- works  were  granted  by  indenture  from  the  city  of  i^w^^^  in 
the  25th  of  Eliz.  to  Peter  Morris  for  a  term  of  years. 

Maitland  fays,  PeterMorris  was  a  German,  and  that  thefe  water- 
works are  ftill  the  fame,  as  are  performed  by  the  prefent  machine 
in  the  arches  oi London  bridge.  He  fays,  that  the  Lord  Mayor  and 
tht  city  oi  London  ioT  his  encouragement  granted  Aform  the  ufc 
of  one  of  the  arches  oi  London  bridge  for  the  water- works  :  but, 
one  machine  not  proving  fufficient  for  raifing  the  water,  his  fuc- 
ceiTors  had  more  arches  granted  for  creding  more  engines^  five  in 
number.  This  grant  contains  a  licence  to  eredt  engines,  and  it 
contains  a  grant  of  two  plots  of  ground,  and  alfo  a  leafe  for  500 
years  on  a  referved  rent^  with  a  grant  of  three  arches  of  London 
bridge  to  eredl  machines. 

This  is  not  a  property  arifing  from  the  ingenuity  merely  of  a 
man's  head,  or  the  work  of  his  hands :  the  above  therefore  are  to 
me  conclufive  arguments  of  rateability. 

But 
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Butfuppofe  the  fadt  not  to  have  been  as  is  jufl:  ftated  :  fappofc     17S3. 
there  bad  been  no  refervation  of  rent  upon  a  leafe,  if  the  detcrmi-     ^^-v^*-' 
nation  of  the  A»r^and  Cardington  is  right,  it  would  not  have  varied  '^^!^'^,'^,f '^^' 
this  cafe.    ,  DAvuiai'^ 

In  that  cafe  Palmer  had  not  the  water  or  foil  under  the  letters 
patent  or  a<£t  of  Parlianient^  but  only  a  right  in  the  navigation  and 
a  power  of  ereding  fluices  and  fo  forth. 

As  I  underftand  this  is  to  be  turned  into  a  fpecial  verdldl,  I  {hall 
forbear  to  fay  more.  As  all  the  profits  ought  to  be  liable  to 
the  burthens  of  the  public,  and  as  they  are  as  certain  as  the. 
rents  of  lands,  J  am  of  opinion  they  ought  to  be  rateable: 
and  the  confequence  of  this  is^  judgment  ought  to  be  given  for 
the  defendants. 

Lord  Mansfield. 

In  thi:»  as  in  the  other  [a\  cafe,  both  points  being  of  general 
and  extenfive  confequence,  we  have  taken  great  pains  to  come  to 
a  certain  and  fatisfadtory  conclufion.  We  have  not  only  con- 
ferredy  but  we  have  exchanged  our  doubts  in  writing ;  and»  there 
fiili  remaining  doubts^  it  does  honour  to  the  Court  in  my  opinion^ 
that  we  fhould  each  give  his  own  opinion. 

The  cafe  has  been  very  fully  and  very  corredly  ftated,  and  there* 
idre  I  will  come  to  the  queftion  d^re<ftly. 

.  The  whole  turns  upon  the  nature  of  the  thing,  concerniiig 
which  the  queftion  arifes.  That  thing  is  not  land^  houfe  or  tene- 
ment :  whatever  the  plaintiffs  have  of  that  fort  is  feparately 
and  particularly  rated  ;  the  wharf,  the  fecretary's  houfe,  and  the 
fire-eogtne. 

It  is  not  ftated,  that  the  plaintiff's  have  any  property  in  the 
water  or  foil  of  the  river.  They  can  have  no  property  in  the 
water.  The  water  of  the  river  is  common  and  free  as  the  air, 
till  by  labour  a  part  of  it  may  become  property.  Individuals  may 
fo  acquire  it. 

b  is  not  dated,  that  they  have  any  property  in  the  land# 
under  or  over  which  the  wheels^  trunks  and  pipes  are  laid.  It 
is  mod  probable,  though  their  title  is  not  dated  nor  any  thing 
concerning  it,  that  they  have  only  a  liberty  to  lay  them. 

Thefe  pipes  and  trunks  cannot  by  any  cultivation  be  made  tQ 
yield    any   produce    of    themfelves :    they  are    the  mechanical 


[a\  Robfon  v.  Hyde  &  al*.  yefterday. 

X  X  machines. 
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1783,     machines,  engines,  inftruments  or  tools,   which  the  phintiffs  ofc 
^-nr^      in  performing  the  labour  of  raifing  2ct\A  conveying  the  water  of 
ATKiNs&ar  ^he  Thames  to  the  houfcs  of  thofe  who  hire  and  employ  them. 
Davis  &ar.       Now  I  tuke  it,  that  the  profits,    made    merely  by  the  ingenuity 

of  a  man's  head  or  the  work  and  labour  of  his  hands  with  or 
without  mechanical  tools,  are  not  a^ rateable  property  within  tha 
27th  or  43d  of  Eliz. 

Any  argument  from  the  word  *'  inhabitants",  which  is  in  both 
ftatutes,  and  the  words  *'  according  to  their  ability"  which  arc 
expreffed  in  the  firft  ftatute  and  neceifarily  implied  in  the  otherf 
proves  too  much. 

It  proves,  the  more  a  lawyer  or  a  phyfician  or  a  porter  or  a 
carpenter  earns  by  his  labour,  the  more  he  is  to  pay. 

But  by  conflant  ufage  (and  I  know  not  upon  what  other  ground 
It  is)  ability  to  pay  is  meafured  by  the  local,  vifible  property  in 
the  pariih :  and  in  this  cafe  the  plaintifFi  may,  for  any  thing  that 
appears,  not  be  inhabitants :  they  certainly  are  not  rated  as  in- 
habitants, but  as  occupiers  of  property  rateable. 

The  Court  upon  the  43d  of  Eliz.^hzs  paid  great  regard  to  the 
conftrudtion  put  upon  it  by  ufage ;  and  have  often  directed  in^ 
quiries  into  fuch  ufage,  and  in  my  apprehenfion  very  rightly  for 
many  reafons.  The  words  of  the  (latute  are  very  loofe  and  very 
general,  and  they  may  be  conftrued  into  any  latitude,  e7en  to 
make  all  a  man  has  and  all  a  man  getl'  in  any  way  the  meafure  of 
his  ability  :  for,  truly  and  fubftantially,  it  certainly  is  fo  ;  but 
ufage  has  explained  it  and  narrowed  it  :  and  1  know  nothing  of 
any  ufage  that  fays,  a  man  (hall  pay  according  to  his  ability  in  the 
obvious  common  fenfe  of  the  word,  /  e.  all  he  gets  or  makes  by 
his  efforts  or  abilities.  If  this  were  the  rule,  every  profeflion 
would  be  liable  to  be  taxed  for  all  they  get  upon  an  average  :  their 
profits  may  be  afcertained  upon  an  average,  as  much  as  the  bridge 
water- works.  If  we  don't  find  it  there,  I  know  of  nothing  but  the 
words  of  the  (latute,  to  prevent  taxation  being  carried  to  that 
extent. 

Another  reafon  why  ufage  (hould  have  great  weight  is,  it  is  law 
in  daily  execution,  and  every  body  is  intcrefted  to  the  extent  of 
the  contribution :  and  therefore,  where  a  fpecies  of  property  for 
200  years  has  never  been  looked  upon  as  rateable,  it  is  a  flrong 
contemporary  expolition  of  the  ftatute. 

The 
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The  bufinefs  of  raifing,  colleding  and  conveying  wat6r  from 
rivers  or  fprings  for  the  fupply  of  houfes  upon  all  occafions  exifted 
notoriouily  in  this  kingdom  before  the  rtign  oi  Elizabeth ^  and  AxKiNs^var 
have  ever  fince.  For  it  occurs  to  me,  the  Hampjiead  water-works  de-  DaviT&  al\ 
pend  upon  the  aft  of  Henry  8  :  fo  that  they  muft  have  exifted 
notorioufly  before  the  time  of  Elizabeth.  And  there  are  a  great 
many  other  inftances  of  profits,  accruing  from  fome  oi  thcfe 
undertakings,  which  have  been  very  great,  and  notorioufly  have 
appeared  to  be  great  from  the  price  of  the  fliarcs  which  they 
have  fold  at  j  and  yet  to  this  hour  it  never  has  entered  into  any 
man's  head  to  think  them  rateable  to  the  poor.  They  have 
been  bought  and  fold  ever  fince  the  43d  oi  Elizabeth ^  as  not  4iable 
to  that  burthen. 

I  don't  care  (indeed  I  am  afraid  judicially)  to  make  fuch  an  ex- 
tenfive  innovation  in  property,  contrary  to  the  fenfe  of  mankind 
for  200  years.  The  argument  of  equality  is  very  captivating. 
The  policy  of  extending  every  tax  is  very  wife  ;  and  I  have  given 
way  to  it  in  fome  determinations,  which  have  gone  farther  upon 
principles  than  exprefs  precedents  warranted  :  but  I  recolledl  none, 
where  afpecies  of  profit,  never  rated  before,  has  been  held  rateable. 
I  mean  thofe  late  determinations,  that  have  been  alluded  to  :  and  I 
entirely  agree,  it  is  no  argument  to  fay,  that  this  or  that  individual 
thing  has  never  been  rated. 

:  That  may  happen  from  a  variety  of  accidents ;  but  the  queftion 
is.  Whether  the  particular  fpecies  of  property  throughout  the 
whole  kingdom  has  never  been  rated?  For  whatever  comes  within 
the  general  rule  of  rateable  property,  is  a  thing  rateable,  and  yet 
particular  ^^c/V/  of  things  may  not  be  rateable.  There  is  a  great 
difference,  in  point  of  facflas  well  as  in  legal  confequence,  betweea 
the  circumftance  oi  particular  perjons  not  having  been  ever  rated 
though  poffcffcd  of  rateable  property,  and  that  of  afpecies  of  pro^ 
perty  having  never  before  been  rated  any  where  throughout  the 
kingdom.  For  the  purpofe  of  exemption  it  is  not  enough  to  fay, 
this  particular  man  has  this  particular  thing  belonging  to  him  ;  if 
it  comes  under  the  general  defcription.  Now  it  appears  to  us, 
that  this  particular  fpecies  of  profit,  arifing  from  colleding  water 
from  a  navigable  river  and  conveying  it  to  the  houfes  of  individuals 
who  pay  for  it,  has  never  been  rated. 

In  Rowlls  &  Gell  the  duties  on  lot  and  cope  were  a  r^snt,  that 
was  paid  to  the  owners  of  the  inheritance  of  the  fee  for  that  pro- 

X  X  2  fit : 
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fit:  and,  though  it  happened  particularly  that  In  that  fpecial  in- 
ftance  they  had  never  been  rated  fcr  lot  and  cope,  yet  at 
Atkins  5car  ^|^g  j^g^i  dooc  in  the  very  fame  county,  the  Duke  of  Devon* 
Davis  Sc  sl\  J^^'^^i  who  has  a  leafe  of  many  mines  under  the  Crown,  had  been 

rated,  and  confequently  was  rated  :  they  both  lay  in  Der^v/hire,  in 
the  very  fame  county. 

In  the  King  and  Cardington  Mr,  Palmer^  or  they  under  whom 
he  claimed,  had  not  been  rated,  but  tolls  had  been  rated ;  and 
that  cafe  of  the  tolls  at  Wickbam^  fo  long  as  above  loo  years  ago, 
the  2  2d  of  Charles  2,  held  them  to  bcfo. 

And  I  remember  upon  the  former  occafion  \a\  the  authority  of 
Kcble  being  doubted  ;  and,  that  which  my  brother  Wilier  has  now 
found  of  Freeman  not  having  then  been  difcovered,  I  fcnt  to 
Wickbam  to  know  how  the  fad  was.  The  anfwer  was,  they  were 
rated  and  had  been  beyond  the  memory  of  man  ;  from  the  22d  of 
Charles  the  2d,  a  great  way  beyond  the  memory  of  man.  That 
fupported  the  report  of  Keble. 

It  is  moft  certain,  that  in  this  very  river  one  fluice  was  rated, 
and  the  navigation  tolls  all  over  the  kingdom  are  rated  ;  and  lately 
before  us  in  the  cafe  of  [^]  the  rivers  Aire  and  Calder  they  were 
rated. 

The  Cheltenham  fpring  was  rated  by  the  produce  of  the  land  : 
the  rate  went  only  by  the  quantity  of  rent  it  paid  i  fo  much  for 
the  profits  of  the  land.  A  lime-ftone  quarry,  or  a  marl  pit,  or  a 
fait  fpring  is  .the  fame  :  it  goes,  as  the  mere  vahie  of  the  land  : 
then  the  appellant  was  leflee  of  the  land,  which  land  produced  a 
particular  commodity.  That  raifed  the  value  of  the  land,  juft  like 
a  lime-ftone  quarry,  or  a  marl  pit,  or  a  fait  fpring,  that  adds  to 
the  value. 

The  determination  of  ycfterday  has  been  mentioned  as  an  au- 
thority, that  ufage  does  not  wholly  guide.  Now  that  determina- 
tion went  upon  the  moft  general,  mofl  univerfal  principles,  that 
can  exifl ;  i e.  that  a  man,  the  lefTee  of  a  houfe  which  pays  a  rent 
and  yields  a  profit,  is  rateable  to  the  poor.  That  was  the  deter- 
mination :  tho'  fet  apart  for  the  performance  of  divine  worihip, 
the  Court  held,    the  ufe  it  was  applied   to,  being  for  the  purpofe 


[o"]  In  the  cafe  of  Jones  v.  Maunfcll. 

\^i>\  E.  23  G.  3.  1783.  The  company  of  Proprietors  of  the  navigation  of  the  rivers 
Aire  and  Caider.  It  was  a  queftion,  whether  warehouses  (which  the  owners  of  lands  ad- 
joining to  the  navigation  might  build  and  let    were  rateable  to  the  poor. 

of 
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of  profit^  made  it  rateable.     The  ufage  was  not  at  all  material :      1783* 
it  wa?  there  nothing  to  the  purpofe.     It  was  no  chapel  in  the  pro-      *^nr^ 
per  fenfeof  the  word  ;  but  a  room  where  people  were  permitted  to  AxKiNs&al* 
come  and  fay  prayers  and  hear  fermons ;  and  not  a  chapel  of  eafe  DAvu&al\ 
or  a  church.     This  was  the  only  ufe  the  lefTee  applied  it  to  ;  and 
therefere  it  was  held  rateable  upon  the  mod  general  principles  in 
the  world  :  and  there  is  no  cafe  of  any  exemption  whatever  found7 
ed  upon  fuch  an  ufage  :  where  the  lefTee   makes  a  profit  of  the 
pews  of  a  chapel,  fuch  a  ufe  will  fubjedt  him  to  charge  ;  and  here 
no  ufage  (hill  exempt  him. 

It  may  be  juft,  when  thefe  undertakings  had  taken  fad  root, 
that  they  (hould  be  didinguifhed  from  the  profits  of  labour  in  ge- 
neral ;  but  I  don't  forcfecy  and  I  have  turned  it  very  much  and 
with  great  anxiety  in  my  mind,  I  am  not  able  to  forefee,  where 
the  reafoning  of  the  words  **  inhabitants  *',  **  and  according  to 
•'  their  ability"  may  carry#us.  1  proteft,  I  don't  know  where  to 
draw  the  line:  for*  thefe  are  the  only  words  of  the  ftatute; 
and  there  is  nothing  in  the  flatute  to  narrow  or  qualify  them.  It 
Will  go  to  every  thing  that  makes  a  man  rich. 

Every  land-tax  a6t  fince  the  revolution  (and  here  is  a  defeat  in 
the  cafe,  for  the  cafe  only  mentioned  the  laft  land-tax  adl,  but  that 
baa  been  admitted  fince)  every  land-tax  a(ft  fince  the  revolution  has 
fabjeded  many  of  thefe  water-works  to  raife,  collect  and  convey 
water,  feverally  and  fpecifically  by  name,  to  the  land-tax  in  pro- 
portion to  their  profits. 

-  The  legiflature  would  not  trufl  to  any  general  words  to  take 
them  in,;  but  they  have  (thinking  it  jufl  in  the  particular  cafes 
I  have  mentioned  before)  they  have  by  fpecial  defcription  faid, 
how  they  fhould  berated  according  to  the  average  medium  of  their 
profits. 

It  don't  follow,  that  therefore,  and  becaufc  they  are  fo  taxed  to 
the  land-tax,  they  are  liable  within  the  27th  or  43d  oi  Elizabeth. 

The  land-tax  a£t  fubje&s  offices  and  falaries ;  yet  an  officer  is 
not  liable,  in  refpe<fl  of  his  odice  or  falary,  to  be  rated  to  the 
poor  of  the  parifh  where  he  lives  5  as  was  determined  in  the  cafe, 
alluded  to  by  my  brother  j^JIoburJi^  of  the  Salt-office:  he  is  not 
rated  (pr  his  falary  or  the  price  of  his  labour.  Nay,  on  the  con- 
trary it  is  very  ftrong,  that  ever  fince  the  revolution,  which  is  now 
very  near  100  years,  though  the  New  River,  the  Bridge  Water- 
works,  the  Hampjiead  water-works,    and  other  works    were  fo 

notorioufly 
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1783.     notorloiifly  pointed  out  in  the  land-tax  adt,  though  the  profits  were 
^^'v^^      afcertained  to  a  very  large  amount,  and  tho'  the   poors  rates  have 

^^^^err^^^'  long   rifen  to  a  grievous  height,  no  man  ever  imagined  that  they 

Pavis  6cal\  could  be  rated  to  the  poor. 

Water-works  are  numerous  all  over  the  kingdom.  This  ap- 
pears from  the  particular  mention  of  them  in  the  land-tax  a^; 
and  all  that  I  am  going  to  mention  are  taken  from  the  land-tax 
afl-.  There  are  water-works  in  Southwark^  Wejlminjlir^  Col^ 
cb'jier^  in  New  Windjor^  in  Exeter^  in  Sbrewjbury,  (and  perhaps 
an  hundred  more,  but  I  take  thefe  as  mentioned  in  the  land-tax 
adl)  and  yet  plaintiffs  have  not  been  able  in  a  iingle  inftance 
throughout  the  whole  kingdom  to  (hew,  that  this  fpecies  of  pro- 
perty was  ever  rated.  If  in  other  parts  of  the  kingdom  this  had  been 
rated,  though  omitted  \n  London ^  the  ufage  would  not  have  had 
that  weight  it  has  with  me  ;  becaufe  under  this  (late  of  fadls  wc 
arc  now  introducing  as  a  fubje<fl  of  chtrge  a  fpecies  of  properly, 
notorious  ever  fince  the  reign  of  Elizabeth  and  before,  and 
which  by  the  fenfe  of  all  mankind  has  been  confidered  as  not 
liable. 

The  fubjedl  matter  here  rated  is  certainly  the  profits  and  gain 
made  by  labour,  and  not  the  engine,  or  the  water,  or  the  arch  of 
the  bridge ;  for  the  leave  to  make  ufe  of  an  arch  of  the  bridge 
don't  give  any  property  in  the  arch  of  the  bridge;  and  the  engine, 
which  raifes  the  water,  is  rated  fcparately. 

The  plaintiffs  then  have  a  licence  to  do  what?  To  fix  a  fire- 
engine,  which  is  feparately  rated  :  for  what  is  done  is  done  by  la- 
bour, afTided  with  trunks  and  pipes  to  raife  the  water,  and  to 
carry  it  to  the  houfes  of  people  who  employ  them. 

If  then  the  rule  contended  for  (hould  be  eftabliflied  by  the  judg- 
ment of  this  Court,  I  really  do  not  know  where  to  flop,  and 
where  to  draw  the  line*  And  I  am  the  more  alarmed,  becaufe  I 
fee  every  new  cafe  not  only  determines  itfclf,  but  confequences  arc 
drawn  from  it  and  applied  to  others ;  although  Lord  Bacon  fays^ 
confequentia  confequentia  is  no  good  argument.  New  cafes  fur- 
nifti  other  new  cafes  going  ftill  farther,  and  arguments  to  fup- 
port  new  attempts.  I  proteft  therefore  I  cannot  fee  where  to 
draw  a  line,  that  is  founded  in  good  fenfe,  or  where  to  flop,  un- 
Icfs  we  flop  here.  If  the  meaning  of  the  legiflature  is  this,  that 
every  man  (hould  be  taxed  according  to  his  ability,  let  that  be  as 
i|^  may,  that  is  a  flrong  fenfe  and  a  clear  principle :  but  it  would 

2  make 
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make  a   great  innovation :    I  proted^  I  don't  know   where  it     1783. 
would  go* 


I  allow  (and  as  I  have  faid  more  than  once,  I  cannot  fpeak  itx^'^'^'''^^*^* 
too  often)  I  allow  the  principle  of  juftice  and  the  principle  of  Da7is^&  al'. 
policy  ;  that  taxes  (hould  be  equal  and  extenfive.  But  there  is  no 
end  of  the  ufe  that  may  be  made  or  the  confequences  that  may  be 
drawn  from  fuppofing,  that  the  annual  profits  of  labour  (with  or 
without  tools)  afcertamed  upon  the  average,  or  thofe  of  ingenious 
mechanical  inventions,  are  property  rateable.  What  (hould  the 
line  be?  If  any  one  of  the  machines  has  any  fixture  upon  land  or 
upon  the  foil,  I  don't  know  where  to  draw  the  line. 

I  am  therefqre  for  adhering  in  judicature  to  the  unanimous  fenfe 
of  mankind,  ever  fince  the  ftatutes  were  made. 

I  £iy  nothing  of  the  queftion,  whether  thefe  profits,  if  rateable, 
£|jipvld  be  all  rated. in  Bridge  Ward,  or  in  the  feveral  parifhes  where 
they  ^arife  and  are  paid  ;  becaufe  in  this  a(ftion,  as  it  is  clearly  ex- 
plained, by  my  brother  Buller,  the  quantity  of  afTefTment  is  not 
material. 

The  cpnfequence  of  this  is,  you  rouft  by  confcnt  turn  your 
fpecial  cafe  into  a  fpecial  verdi^;  and  in  that  fpecial  verdi(^,  if 
there  are  any  omifTions  in  the  cafe,  according  to  truth  they  may  be 
fupplied;  but  you  mufl  turn  it  into  a  fpecial  verdidt:  and,  if  you 
vary  the  cafe  by  your  fpecial  verdi(ft,  the  Court  may  be  applied 
to:  if  you  don't  vary  it  in  the  opinion  of  the  counfel  upon  both 
fides,  you  may  take  judgment  either  way.  It  is  only  with  a  view 
to  bring  in  a  writ  of  error. 

The  fpecial  cafe  having  been  by  confent  turned  into  a  fpecial 
verdid,  and  the  parties  having  alfo  agreed,  for  the  purpofe  of  car- 
rying the  caufe  in  courfe  of  appeal   to  the  Court  of  Exchequer 
Chamber,  that  judgment  (hould  be  entered  for  the  plaintiffs;  the 
fpecial  verdidt  was  twice  argued  before  that  Court  at  Serjeants  Inn: 
in  Trinity  term  1784,   by  Law  for  the  plaintiffs,  and  Williams  for     Tuejday. 
the    defendants,  in  error;  and   va  Michaelmas  term  following  by    7««^  *5* 
Wilfon,  J.  for  the  plaintiffs,  and  Sir  Thomas  Davenport  for  the  de-  ^^^'l^^^^^ 
fendants,  in  error. 

Law  tor  the  plaintiffs  rn  error  infifled  ;  that  this  property  was 
a  legal  fubjedt  of  taxation,  for  the  maintenance  of  the  poor :  that 
the  true  fenfe  of  the  flatutes  made  for  their  relief  muft  be  the  rule 

of 
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1783.     of  conftru6Hon  in  the  prcfent  inftance  :  that  they  clearly  meant  t6 

^-'■v^^     embrace  every  poflible  property :  that  they  were  in  their  nature 

ATKiKs&al'  profpedtivc :  and  that,  whatever  the  mode  of  acquiring  or  what- 

DAviT&al\  ever    the   denomination  of  the   thing   acquired,  if  only  it  con- 

fiituted  ability  in   the  proprietor,  it  fubjeded  fuch  perfon  to  the 
charge. 

That  it  h^d  been  urged  as  a  ground  of  exemption,  that  thid 
property  was  expofed  to  great  hazard  and  fevere  loifes  ;  but  that 
it  was  not  pretended,  that  there  was  not  ability^  ample  and  abun- 
dant, beyond  any  poffible  calculation  of  lofs  :  that  wherever  fuch 
contingency  arofe,  an  allowance  ought  and  would  be  made  for  it ; 
but  that  here,  in  refpeft  to  quantum  in  this  point  of  view,  not  a 
fyllable  of  argument  or  evidence  had  been  u(ed  :  that  the  profits 
were  certain  and  not  cafual  or  in  the  nature  of  any  of  the  cafes 
cited  upon  that  head  :  that  it  was  true,  they  were  not  certain  in 
their  amount^  neither  was  the  lot  and  cope  in  the  cafe  xA'Rnoth 
V.  Gdhy  and  yefthis  property  was  holden  rateable  :  that  ^ot  onljr 
the  tolls  of  markets,  but  of  the  (luices  of  navigable  canals,  a  pro- 
perty in  e\^ery  view  firailar  to  the  prefent,  have  been  holden  \d\  to 
be  a  proper  fubjedt  of  charge  :  that  if,  in  the  cafe  of  a  difcovery, 
ingenious  in  its  principles,  difficult  and  hazardous  in  its  execution, 
and  alfo  of  great  public  utility,  it  be  a/ked,  at  nvbat  period  it  might 
be  juft  in  the  public  in  the  firft  inftance,  to  infift  upon  this  charge  ? 
1  anfwcr  that,  after  this  property  has  by  the  legiflaturc  itfelfin 
the  land-tax  adts  been  fubjeded  to  this  charge  for  near  a  century, 
and  the  proprietors  have  during  the  whole  of  that  time  fubmitted 
without  a  murmur  to  the  payment,  it  docs  not  in  fuch  a  cafe  as 
this  feem  very  reafonable  to  impeach  the  excrcife  of  difcretion  in 
the  plaintiffs  and  to  bring  forward  under  fuch  circumflances  the 
idea  of  too  early  a  day.  But  that,  at  any  rate  if  the  fubjed  matter 
here  is  chargeable,  a  court  of  law  cannot  withhold  its  fandtion  to 
the  charge.  That  an  argument,  which  appears  to  have  had  moft 
weight  with  one  of  the  Judges  Was;  that  there  did  not  appear, 
if  this  charge  could  be  fupported,  to  be  any  difcernable  limit  of 
taxable  objedts :  that  every  fpecies  of  perfohalty  would  become 
fubjedt,  tvtty  article  that  a  man  has ;  that  it  would  go  to  his  pro* 
feffion  and  trade,   to  every  thing  that  makes  him  rich :  that,  even 
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if  this  were  fo,  it  was  the  legiflature  ooljr»  that  could  apply  the     1 7 
remedy,  it  could  not  prevent  the  Court  from  pronouncing  the     ^^ 
law:   but  that^    if  the  argument  were  placed  in  its  true  point  of  Atkh 
view,  there  was  no  analogy  between  this  reprefentation  of  things  p  ^^ 
and  the   ftate   of  the  prefent  queftion  :  that,  in  the  ufual  mode 
of  acquiring  property  in  profefTions  or  trades  by  the  hand  or  the 
head,  there  was  nothing  that  continued  vifible  and  local ;  nothing 
fixed,  as  the  fire-engine,  pipes  and  trunks ;  nothing,  oat  of  which 
the  profit  arofe,   perpetually  and  almoft  infeparably  attached  and 
annexed  to  the  foil :  and  that  to  fubjedts  fuch  as  thefe,  the  do<3rine 
of  ufage,  which  has  been  fo  much  infifted  upon,  4ias  never  been 
applied. 

That  the  whole  was  properly  afieifed  in  the«ward,  in  which  the 
whole  was  paid,  and  the  bufinefs  done :  that  it  was  fo  regulated 
in  modern  pradiice  at  Fulbam  and  Putney  bridge :  that  now  the 
tolls  are  taken  in  both  parishes,  they  are  rated  alike  at  700  A  each, 
in  etch  parifii ;  and  that  while  nothing  was  colleded  at  the  Putney 
fide  of  the  bridge,  the  whole  was  afiefTed  at  Fulbam :  [a] 

That  mod  of  the  great  and  permanent  objedrs  of  taxation  are  men** 

^  tioned  in  the  flat.  43  Eliz.:  that  every  thing  valuable  was  meant  to 

be  fttbjeded :  and  that  by  analogy  to  the  decifions  in  the  cafe  of 

mills  and  Unices  the  prefent  muft  be  adjudged  to  be  rateable,  as  a 

vifible  local  property  within  the  ward.  [6.] 

JVilliams  for  the  defendants  in  error  argued,  as  follows : 

It  is  a  queftion,  that  of  late  years  has  been  frequently  agitated, 
and  has  not  yet  received  a  final  decifion,  whether  perfonal  pro- 
perty in  genera],  and  that  even  where  the  amount  is  clear  and 
certain,  be  rateable  or  not  ?  [r]  In  many  inftances  it  has  been  ad- 
judged not  to  be  rateable  [^].  In  fome  it  is  true  it  has  been  held 
rateable  ;  but  then  it  has  been  adjudged  to  be  fo  even  in  thefc 
cafes  upon  the  ground  of  ufage  only.  [^.] 

• 

[a\  In  a  note  On  the  cafe  of  Jones  v.  Maunfell.     M.  20  G.  3.  1779.     Dougl.  fo*  292, 

[^j  I  have  Dot  thought  it  neceflar/  to  ilate  a  fccond  time  the  authorities  cited  from 
Ixml  Coke,  Saunders,  &c. 

[c]  Rex  V.  Inhabitants  of  Ringwood.  Tr.  15  G.  3.  1775.  Cowp.  326.  Rex  *v.  In- 
liabitants  of  Witney.  E.  10  G.  3,  1770.  5  Burr.  2634.  2  Blackft.  709.  Bott.  34. 
Xing  V,  the  Guardians  of  the  poor  of  the  city  of  Canterbury.  H.  9  G.  3.  1769.  4  Burr* 
2291.     King  *v.  Cnurchwardens  of  Andover.     H.  17  G.  3.  1777.     Cow.  564. 

[Jr]  King^i;,  Rebowe.     M,  13  G.  3.  1772.     Bott.  3S4.     Cowp,  fo.  583.  K.  B. 
•V.  VandewalK     E.  33  G.  3.  1760.     2  Burr.  991.    1  Blackft.  212, 

[/]  Rex  V.  Cardingtou.  -  E.  17  G.  3.  1777.  Cowp,  581.  ReX  -v.  Francis  liilL 
T.  ij  G.  3,  1777.     Co.vp,  613. 
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1783.  The  prefent  is  a  particular  cafe,  and  diflFcrs  from  any  that  has 

^-^-v^^      been  hitherto  difcuflcd  upon  the  general  queftion ;  the  queftion 

ATKiNs&al'  now  fubmitted  to  the  confideration  of  the  Court  being,  Whether 

D  ^'^"^'ai'    ^  particular  fpecies  of  property,  in  no  finglc  inftance  by  any  ufagc 

ever  yet  rated,  being  alfo  profits,  and  profits  of  a  very  hazardous 
adventure,  in  the  firft  inftance  requiring  an  immenfc  capital  and 
afterwards  attended  with  conftant  rifque  and  expence,  is  in  the 
poflcffion  of  the  defendants  in  error,  who  are  not  inhabitants, 
a  property  rateable  within  the  meaning  of  the  27th  and  43d  of 
Eiizabeth. 

Firft  then  I  (hall  fubmit  to  your  Lordflnps,  that  this  property, 
having  in  no  inftance  by  any  ufage  ever  yet  been  rated,  ought  not 
in  point  of  law  to  be  confidered  as  rateable  under  the  ftatute  of 
Queen  Elizabeth. 

From  the  word  ^'  inhabitants ''  which  is  ufed  in  both  ftatutes, 
and  the  words  '^  according  to  their  abilities''  which  are  expreftfed 
in  the  27th  and  neceflarily  implied  in  the  43d  of  Elizabetbf  it  haa 
been  contended  and  ftrongly  urged,  [^]  that  a  man  is  rateable 
to  the  extent  of  all  his  eftate,  both  perjonal  as  well  as  real.  How- 
ever from  the  time  of  the  making  of  thofe  ftatutes  until  the  pre- 
fent, whenever  the  general  queftion  has  been  difcufled^  whether 
perfonal  property,  without  any  modification  of  it,  be  rateable  or 
BOt,  the  Court  have  generally  intimated,  that  if  the  plea  of  exemp* 
tion  could  in  any  refpe<5l  be  fupported,  the  principal  and  leading 
ground  was,  the  great  inconvenience  and  confufion  that  would 
neceftarily  follow  an  adjudication,  that  fubjeded  it  to  charge. 
And  it  has  been  urged  on  this  fide  of  the  queftion,  that  had  not 
this  argument  prevailed,  it  would  be  impoftible  to  fay,  where  the 
reafoning  from  the  words  '^  inhabitants  and  according  to  their  abi- 
lities" would  end  :  that  they  are  the  only  words  ufed  in  the 
ftatutes,  and  that  there  is  nothing  to  narrow  or  qualify  their  loofe 
and  general  fenfe ;  but  by  ufage  they  have  been  confined  to  a  cer- 
tain and  determinate  fenfe,  and  that  fenfe  has  been  uniformly 
adopted  by  the  Court  of  K.  B.  in  their  determinations  :  that  the 
rule  is,  that  if  perfonal  property  has  been  ufually  rated  in  a  pari(h, 
the  Court  upon  the  fad  of  ufage  only  [^]  fupport  fuch  rate ;  and 


\a\  King  1/.  Churchwardens  of  Andover.     King  a/.  Francis  nill. 

\h\  King  V.  Francis  Hill.    King  v.  Rodd.     H.  zz  G.  3.  1782.   Ante  147. 
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if  the  ufage  has  been  not  to  rate  fuch  property,  there  the  rate  is 

not  fupported.    This  was  determined  in  a  modern  cafe,  that  of  the 

King    and  Francis  Hill i     and    has  fince    been  confidered    as   fo  AxKiNs&al' 

thoroughly  eftablifhed,   that  in   the   cafe   of    the  King  v.  Rodd  daviT &  al'- 

H.  22  G.  3.    (the  ufage  as   to  not  rating  perfonal  property  being 

ftated  on  the  authority  of  the  cafe  oi  King  v.  Hill  J  the  point  was 

yielded  at  the  bar  without  argument.     And   in  all  the  numerous 

cafes  on  thefe  (latutes  inquiries  are  always  directed  to  be  made  about 

the  ufage ;    which  is  confidered  as  the  bcft  expofitor  of  their  true 

meaning  and  condrudion. 

With  refpeft  to  this  cafe  of  the  London  Bridge  water-works, 
the  verdiil  finds  that  they  had  never  been  rated  before ;  and,  as 
this  fpecics  of  property  is  to  be  found  all  over  the  kingdom,  the 
Court  of  K.  5.,  according  to  their  conftant  courfe  of  proceeding 
as  I  have  before  ftated,  after  the  firft  argument  diredled  enquiries 
to  be  made  among  the  other  water-work  proprietors,  whether  any 
of  them  had  been  rated  before  :  the  Court  at  the  fame  time  de- 
claring that  if  any  of  the  other  water-works  in  the  country  had 
been  rated,  though  omitted  in  London^  they  (hould  hold  thefc 
alfo  liable;  becaule  the  ufage  in  thefe  cafes  muft  be  uniform.  The 
rcfult  of  this  enquiry  was,  that  no  fingle  inftance  could  be  pro- 
duced throughout  the  whole  kingdom  of  any  one  of  them  having 
been  ever  rated;  though  the  i?^;w;y?^tf^  water- works  had  exifted 
ever  fince  the  reign  of  Henry  the  bth,  and  many  of  the  others 
alfo  at  a  very  early  period ;  and  thofc  which  are  at  prefent  the 
fubjedl  of  yoU'r  Lordlhips  confitleration  for  upwards  of  200  years. 
The  ufage  here  then  has  been  long,  uniform  and  univerfal  over 
the  fame  fpecies  of  property,  and  this  circumftance  will  doubtlefs 
have  the  fame  weight  with  your  Lord(hips  in  this  cafe,  as  it  has 
uniformly  hitherto  had  in  the  conftrudion  of  doubtful  ftatutes  in 
other  cafes  ;  efpecially  as  this  cafe  is  not  as  thofc  other  cafes  were, 
a  queftion  whether  ferfonal  property  in  general  is  rateable ;  but 
whether  a  particular  fpecies  of  property,  confiding  of  profits,  and 
thofe  profits  of  a  very  hazardous  adventure,  in  the  firft  initance 
requiring  an  immenfe  capital  and  afterwards  attended  with  con- 
ftant rifque  and  expence,  be  rateable  ? 

And  1  farther  fubmit  to  your  Lordftiips,  that,  if  in  any  cafe 
whatfoever  uninterrupted  ufage  ought  to  be  confidered  as  a  con- 
temporaneous expofition,  it  ought  more  peculiarly  to  be  fo  in  the 
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1783.     cafe  of  that  property,  which  has  always  been  of  fuch  immenfe, 

^-^^^^      oftenfible  value^  and  which  uniformly  lay  in   the  neighbourhood 

Atkins &al'  ^f  great  towns  and  cities,  the  refidencc  of  adivc  minds,  from  its 

DAvis&'ar.  value  and  from  the  grievous  magnitude  of  the  poor  rate,  deeply 

interefted  in  the  difcuilion,  and  who  muft  therefore  have  been  pre- 
fumed  to  have  been  fully  fatisfied  that  fuch  property  could  not  be 
liable,  or  they  would  not  have  failed  to  have  brought  that  fubjedt 
under  difcuflion :  efpecially  as  at  the  time  of  the  creation  of  this 
property,  which  was  near  the  time  of  the  43d  of  Elizabeth^  cafed 
are  reported  in  the  books  to  have  been  adjudged  upon  the  rate- 
ability  of  different  fpecies  of  property,  much  lefs  an  objcd  in 
point  of  value;  and  therefore  fo  much  lefs  likely  to  produce 
a  ftruggle. 

In  particularizing  the  authorities  which  I  have  alluded  to  on  this 
head  of  ufage,  I  (hall  take  leave  to  (late  the  principle  as  laid  down 
by  my  Lord  Vaughan.  In  his  report  [a\  in  delivering  the  opinion 
of  the  Court  of  C.  P.  he  fays,  **  That,  where  the  penning  of  a 
^'  ftatute  is  dubious,  long  ufage  is  a  jufl:  medium  to  expound  it  by : 
*'  for  Jus  et  norma  loquendi  is  governed  by  ufage  ;  and  the  mean- 
"  ing  of  things  fpoken  or  written  muft  be,  as  it  hath  conftant- 
**  ly  been  received  to  be,  by  common  acceptation."  The  modern 
authorities  irgrceable  to  this  principle  are.  The  King  and  Van^ 
dewall  \b'\  where  Lord  Mansfield  in  delivering  the  rcfolution  of 
the  whole  Court  fays,  **  So  far  as  appears  to  the  Court  fuch  rents 
•*  and  profits,  (which  were  quit-rents  and  not  attended  with  any 
**  rifquc)  had  never  been  attempted  to  be  rated  before,  and  there 
*'  is  no  colour  for  the  attempt  now,  after  more  than  a  century  and 
**  a  half  from  the  making  of  the  adl  upon  which  it  is  grounded." 
It  is  hardly  neceflary  to  obfervc  to  your  Lordfliips,  that  here  no 
attempt  has  before  been  made,  and  that  here  more  than  two  cen* 
turies  have  elapfed.  In  the  cafe  of  the  Governor  and  Company 
for  fmclting  down  lead  againft  Ricbardjon  [f],  inquiries  were  di- 
reded  to  be  made  among  all  the  other  lead-mines  to  know  whe- 
ther they  were  rateable.  In  the  King  v.  Gardner  [^],  it  is  laid 
down,  that  the  ufage  under  the  ftatute  of  the  43d  of  Eliz.  is  very 


[a\  Sheppard  a;.  Gofnold  &  al'.      H.  23  k  24  Car.  2.  fo.  169* 

[//]  2  Burr.  99 1  • 

[f]  M.  3  G.  3.  1762.     3Barr.  1341.     I  Blackft,  389. 

[a]  Tr.  14.  G.  3.  1774.     Cowp.  85. 
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material ;  for  great  care  muft  be  taken  to  get  at  certainty  in  deter-      1783. 
minationSy  and  to  avoid  overturning  fettled  pradtice.     If  corpora-^      v-'v^^ 
tions  have  been  ufually  rated  dWovzv  the  kingdom  above  a  century,  Atkin8&«1» 
there  will   be  little  inconvenience  in  adopting /Z^^  ^^^.     In  the  j^  *^'^^^» 
King  v.  Churchwardem  of  Andover  \a\  it  was  laid  down   by  the 
Court,  *'  That  it  would  be  material  to  ftate  what   has  been  the 
**  cujiom  of  rating.    If  the  ujage  ftiould  be  to  take  in  (lock  in  tiade, 
*'  there  would  be  very  good  right  to  fupport  it." 

In  tht  K.  V.  the  Inhabitants  of  Cardington  [^],  the  Court  after 
the  firfl:  argument  ordered  the  cafe  to  ftand  over  to  another  term, 
that  inquiries  might  be  made  as  to  the  cujiom  of  rating  that  f pedes  of 
property  in  other  places. 

In  the  jK>>3fg- v.  Francis  Hill  it  was  adjudged,  '*That  where  it 
*'  had  been  the  ufage  in  a  parifli  to  rate  pcrfons  to  the  poor  for 
'*  their  ftock  in  trade  within  the  parifli ;  fuch  perfons  are  liable 
•*  under  the  .ftatute  of  43  Eliz.**  In  Jones  w.  Maunfel  [f]  on  the 
rateability  of  herbage  and  pannage,  the  Court  after  the  argu- 
ment direded  inquiries  to  be  made  on  both  fides  in  order  to  dif* 
cover,  whether  there  was  any  inftance  of  fuch  property  being 
rated  in  any  part  of  the  kingdom.  I  have  already  troubled  your 
Lordfliips  With  the  King  v.  Rodd,  which  upon  the  authority  of 
the  above  cafe  of  the  King  v.  Francis  Hill  was  not  thought 
maintainable  at  the  bar  :  and,  in  giving  his  opinion  in  this  cafe, 
Mr.  Juftice£.7/<'r,  though  he  thought  this  property  rateable,  ad- 
mitted, **  1  bat  uJage  in  many  cafes  may  be  material  to  be  inquired 
'*  into,  when  the  words  of  a  ftatute  are  doubtful  and  there  has 
•'  been  a  lo^g  and  uniform  ufage  under  the  aft ;  for  it  ferves  to 
**  (hew  what  is  the  true  conTtrudtion  of  the  aft,  and  is  con- 
**  (idered  as  a  contemporary  expofttion  of  it :  but  then  it  muft 
**  be  general  and  extend  to  all  cafes  within  the  like  reafon."  The 
cafe  before  the  Court  falls  precifely  within  this  rule  ;  for  the  in- 
quiries direfted  have  found  the  univerfality  of  this  ufage  through- 
out the  realm. 

A  farther  argument,  that  this  principle  of  law  which  I  have 
betn  now  labouring,  is  well  founded,  fecms  to  arife  from  thepro- 
vifions   of  the    legiflaturc  itfelf  in  pari  materia.     This  ufage  of 


a\  H.  17  G.  3.  1777.  Cowp.  565. 
b\  E,  17  G.  3.  1777.  Cowp.  581. 
f]  Dougl,  289.     M.  20  G.  3.  1779- 
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rating  perfonal  property,   referred  to  in  the  highway  adls,  and  the 
aflcflments   impofed    by  them  for  the  purpofes  of  repairing  and 
making   highways    and    bridges,     are   confined   in  thcfc    words, 
D\yi%$c  ar.  ^^  fuch  as  has  been  ufually  rated  only'' 

By  the  ftatute  22  Car.  2.  c.  12.  f.  lo,  for  the  repairing  of 
highways  and  bridges,  it  is  enadled,  **  That  one  or  more  afTeflment 
**  or  aCcffincnls  upon  all  and  every  the  inhabitants,  owners  and 
*'  occupiers  of  lands,  houfes,  tenements  and  hereditaments,  or  tf;7V 
**  perfonal  property  ufually  rateable  to  the  poor  within  fuch  pari(h  flmll 
"  be  levied,  &cr 

By  flat.  2  fV.  &  M.  c.  18.  for  paving  and  cleanfing  the 
flrects  in  the  cities  of  London  and  Wefiminfler^  it  is  cnadlcd, 
**  That  for  the  better  mending  of  the  highways,  one  or  more 
•'afleflmcnt  or  afleffmcnts  upon  all  and  every  the  inhabitants, 
*•  owners  and  occupiers  of  lands,  houfes,  tenements  and  hercdita- 
•^  ments,  or  any  perfonal  property  ufually  rateable  to  t  be  poor  ^  within 
•'  any  of  the  faid  parifties  (hall  be  levied,  Gfr." 

By  the  flat.  3  //^.  Gf  M.  c.  12.  for  the  repairing  and  amending 
highways,  it  is  enadled  hyfeSl.  17.  Gf  i8.  •*  That  no  afieflmenc 
**  for  the  purpofes  therein  mentioned  fliould  exceed  the  rate  of 
^^  6d.  in  the  pound  of  the  yearly  value  of  lands,  houfes,  tene- 
*'  ments ;  nor  o(  6d.  in  20/,  of  perfonal  eflate^  ufually  rateable  to 
^'  the  poor:' 

This  is  a  declaration  by  the  whole  legiflature,  that  aflcflments 
for  purpofes  fo  beneficial  and  of  fuch  general  public  good  as  the 
making  of  bridges  and  repairing  of  highways  (hall  be  confined  to 
perjonal property  ufually  rateable  only  :  And  I  conceive  I  am  well 
warranted  in  contending,  that  it  ferves  as  a  legiflative  expofition  of 
the  ftatutes  of  Elizabeth. 

The  adl  of  Parliament  out  of  which  this  qucftion  arifes,  and 
which  was  made  for  the  purpofc  of  throwing  the  burden  and  ex- 
pence  of  all  damages  incurred  by  riots  upon  the  inhabitants  of  the 
hundred,  who  under  the  impreilions  of  a  fudden  panic  have  not 
properly  exerted  themfclves  in  prevention  of  fuch  outrages,  ought 
not  by  conJlruSlion  to  be  made  to  fpeak  in  ftronger  terms  than  the 
legiflature  has  thought  fit  to  exprefs  in  the  a£t  of  43  Eliz. ;  which 
is  not  in  any  refpe£t  a  penal  a^,  but  framed  merely  with  a  view 
to  civil  regulations.  If  then  upon  tbofe ftatutes  it  was  queftionable, 
to  what  extent  perfonal  property  was  liable,  this  muft  be  received 
as  an  expofition  of  the  legiflature  that  no  perfonal  property^  even 
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in  the  cafe  of  the  poor  laws,  could  be   fubjcft  to  this  taxation;      1783. 
unlefs  under  the  ufage  and  the  force  of  cuftom.     Will  then  your      ^-n^^*^ 
Lordftiips  in  this  cafe  extend  the  line  laid  down  by  your  Lordftiips  ^^^^^^-^^^* 
prcdccefTors  in  the  fevcral  auihorities,  and  by  the  legiflature  in  the  Davis  &c\\\ 
fevcral  fta^utes,  I  have  cited?  and  againft  a  long  and  uniform  ufage 
from  the  27th  of  Eliz.^  and  againft  the  fenfe  of  all  mankind  from 
that  period  to  the  prefcnt,  now  for  the  firft  time  decide,  that  this  is 
a  fpecies  of  property  rateable  ? 

2.  I  (hall  in  the  next  place  fubmit,  that  this,  being  a  fpecies  of 
property,  confiding  of  profits^  is,  as  fuch,  not  rateable. 

The  defendants  in  error  arc  not  rated  in  this  cafe  for  the  fire- 
engine,  which  raifes  the  water  to  the  pipes  and  trunks:  for  the 
verdidl  finds  that  to  be  feparately  rated  in  the  fame  proportion  with 
the  property  of  the  other  inhabitants  of  the  ward.  Then  the  pipes 
and  trunks  which  carry  the  water  muft  be  the  property,  that  is 
meant  to  be  rated.  But  this  cannot  be  fupported,  bccaufc  the 
pipes  and  trunks  cannot  by  any  cultivation  be  made  to  yield  any 
profit  of  themfelves.  Neither  can  the  water  be  made  in  any  way 
the  fubjeft  of  this  rate.  The  verdift  does  not  find,  that  they  have 
any  property  in  the  water,  nor  could  it  be  fo  found  :  while  it  flows 
in  the  dream,  till  they  have  raifcd  it  and  fo  appropriated  it,  it 
could  not  be  the  fubjeft  of  property.  The  fubjcdt  rated  then  can 
have  been  no  other  than  the  profits  made  by  the  labour  and  expence 
of  condudting  water  from  r^it^T'bames  by  the  help  of  a  fire-engine 
through  trunks  and  pipes  into  the  houfes  of  thofc  who  hire  and 
employ  the  defendants;  for  the  fire-engine  which  raifes  the  water 
from  the  Thames  is,  as  I  have  ftatcd,  out  of  the  queftion,  becaufe 
feparately  rated.  Suppofe  they  carried  this  water  in  carJs  or  buckets 
inftead  of  pipes,  would  they  in  that  cafe  be  rateable  ?  If  they 
would  be  liable,  what  would  you  make  the  fubjedl  of  the  rate  ? 
Is  it  the  profits  or  the  pump  from  whence  they  draw  the  water?  If 
there  is  no  pretence  to  charge  the  profits,  it  can  only  be  for  the 
pump  ?  and  if  this  is  liable.  Why  is  the  brewer's  dray  or  the 
banker's  (hop  exempted  ?  The  profits  of  labour  are  clearly  not  a 
rateable  property  within  the  flatutes.  If  they  were,  under  what 
authority,  upon  what  principle  of  reafoning  or  diftindion,  are  the 
profits  of  a  trade  orprofejfon  exempted  ? 

3.  As  another  ground  of  exemption  I  (ball  fubmit,  that  thefe 
are  not  merely  the  profits  of  labour,  but  of  an  adventure ;  which, 
in  addition  to  the  hazard  of  the  capital  in  the  firft  inftance,  is  alfo 
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liable  to  great  fubfequent  rifqueand  cxpcnce.  The  very  nature  of 
this  property,  confitting  of  a  fire  engine,  of  wheels,  pipes,  trunks 
ArKiNs&arand  branches,  being  a  machine  in  its  frame,  vaft,  nice  and  com- 
D  ^^'^'  1'  Plicated,  and  its  pipes  and  branches  extending  a  great  way  into 
'  various  parts  of  the  city  of  London^  the  borough  of  Southwark,  and 
the  county  of  Middle/ex^  demonftrates  that  it  muft  be  fubjedl  not 
only  to  great  general  rifque,  but,  from  its  fituation  in  a  large  na- 
vigable river,  fubjedl  alfo  to  that  variety  of  accidents,  which  the 
ebbing  and  flowing  of  tides,  floods,  froft,  the  occafional  breaking  of 
ihips  and  boats  from  their  moorings,  and  in  confequence  ftriking 
againft  the  works,  necefTarily  mud  produce.  Befides  the  general 
expenditure  in  the  repairs  of  the  wheels  and  trunks,  the  accident  of 
the  burfling  of  pipes  or  the  burning  of  the  engine  may  abforb  the 
profits  of  a  whole  year.  Even  a  fmall  flick,  getting  under  the 
boom  laid  acrofs  the  arch,  may,  and  in  fadt  has  produced  an  injury 
to  the  company  of  more  than  2000/.  I  am  aware,  that  no  parti- 
cular fad,  unlefs  made  out  in  proof  at  the  trial  and  inferted  in 
the  fpecial  verdict,  can  be  infixed  upon  as  having  adlually  happen- 
ed. However,  though  the  particular  circumflances  of  the  very 
accident  that  is  pointed  out  are  not  found  by  the  jury,  yet 
the  Court  will  fuggefl  to  themfelves  the  variety  of  cafualties,  infe- 
feparably  incident  to  a  property  defcribed  as  this  is. 

The  law,  my  Lords,  upon  the  wifefl  principles  of  policy  holds 
out  every  pofUblc  encouragement  to  adventurers,  engaged  in  ex- 
penfivc  and  hazardous  undertakings;  which,  in  the  event  of  fuc- 
cefs,  may  become  a  public  benefit.  Such  checks,  as  the  ar- 
gument on  the  other  fide  mufl  introduce,  would  damp  the  fpirit 
and  annihilate  the  plans  of  the  moft  fanguine  projedtor.  In  point 
of  fadl,  a  fimilar  attempt,  the  fupply  of  this  metropolis  with  water 
by  means  of  the  New  River,  as  is  well  known,  ruined  the  firfl  ad- 
venturer. But,  fuppofe  a  project  of  this  magnitude  compleated,  at 
what  point  of  tim?  would  you  begin  to  rate  it  ?  And  in  what  manner 
is  it  to  be  done  ?  As  foon  as  ruin  and  bankruptcy  flare  him. no  longer 
in  the  face,  would  you  begin  immediately^  and  forget  all  the  expences, 
labour,  rifque,  and  contrivance  in  the  invention  and  completion? 
Or,  independent  of  what  might  be  allowed  lor  the  rifque  and 
merit  of  invention,  would  you  wait  until  the  adventurer  is  rcim- 
burfed?  If  fo?  Who  is  to  keep  the  account  and  flrikc  thcballance? 
The  difficulties  that  have  been  fuggefled,  would  of  themfelves  be 
enough  to  deter,  even  if  the  obvious  impolicy,  injury  and  injuf 
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tice   did   not  prohibit  the   taxation    of  a   property   fo  circutn-      1783. 
ftanced.  ^^^r^ 

That  thefc  are  grounds  of  exemption,  feems  to  be  as  well  fettled  Atkins  &ar 
upon  we  authorities,  as  it  is  clear  upon  principle^  In  the  A.  v.  Re-  Davw  &  al!.. 
A(nve  [a]  it  was  adjudged,  that  a  light-houfe  was-  not  rateable ;. 
though  it  was  exprefsly  ftated  in  that  cafe,  that  the  duties  paid  to 
'Mr.ReSowe  by  the  fljips  which  pafled,  or  went  into  Harwich  har- 
bour amounted  yearly  to  1400/. :  and  they  were  holden  not  rate- 
able upon  this  principle ;  that  the  profits  were  uncertain  and  de- 
pended upon  the  expenditures.  In  Rowlls  and  Gell  [^]  it  was 
flated,  that  the  duties  of  lot  and  cope,  which  were  rated  in  that 
cafe,  were  paid  and  received  by  the  plaintiff  without  any  rifque  or 
expence  in  working  the  mines :  and  Lord  Mansfield  exprefsly  ftated, 
that  that  cafe  turned  upon  a  circumftance,  the  very  oppoftte 
of  which  was  one  of  the  leading  features  of  this  ;  /  e.  that  there  was* 
no  poflible  rifque, 

I  will  trouble  your  Lordfhips  with  only  one  other  authority  on 
this  head  of  argument ;  and  it  appears  to  me  that  it  is  throughout^, 
or  at  leaft  in  all  its  material  parts,  very  ftrongly  applicable  to  the 
prefcnt.  It  is  the  cafe  of  [^]  the  K.  v.  the  Inhabitants  of  Sballjleet^ 
The  queftion  there  was.  Whether  an  officer  of  the  Salt-office  was  , 

liable  to  be  rated  to  the  poor  in  refpedl  of  h\s  falary?  The  cafe 
ftated,  thaty.  iS.,  the  appellant,  inhabited  a  tenement  in  Shallfleet^ 
and  was  an  officer  appointed  by  his  Majefty's  commiffioners  of  the 
Salt-office  for  the  purpofe  of  fuperintending  the  fait  works  carried 
on  in  the  parifh  aforefaid  ;  for  which  he  received  a  falary  of  40/. 
per  annum  by  monthly  payments  from  the  government  j  and  was 
removeable  from  the  faid  office  by  the  commiffioners  at  pleafure. 
That  the  fait  works,  which  he  fuperintended,  have  been  and  arc 
aflefTcd  both  to  the  land-tax  and  to  the  poor  ^  and  have  conftantly 
paid  fuch  affefTments.  That  the  officers  appointed  by  the  faid 
commiffioners  for  the  purpofes  of  fuperintending  the  fait  works 
have  been  aiTeired  to  and  have  paid  the  land-tax  i  but  it  does  not 
appear  to  this  Court  (the  Court  of  Seffions)  that  fuch  officers  have 
been  before  this  time  rated  to  the  poor.     That  the  faid  J.  S.  is 


al  M.  12  G.  3.  1 77 1.     Bott,  384. 

/]  E.  16  G,  3,  1776.     Cowp.  451. 

r]  H.  7  G.  3,  1767.    4  Burr.  20Xi.  Sherrington '5  cafe. 

Z  z  rated 
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1783.     rated  to  the  poor  at  the  fum  of  3/.  18  j.  upon  the  account  of  his 
v.or%/      faid  falary  only.     The  feflions  held  the  appellant  not  rateable. 
AxuNs&ar       j(  does  not  occur  to  me  in  what  manner  this  cafe  can  be  dif- 
DAVi?&  al\  tinguifhed  from  that  before  the  Court.     There  the  officer's  falary 

had  been,  in  the  fame  manner  as  the  water-works  here,  aflcflcd  to 
the  land-tax.  There  the  officer  hud  never  paid  to  the  poor  rates  : 
and  in  like  manner  the  verdict  in  this  cafe  finds,  that  the  defend- 
ants in  error  never  paid  any  ward  rate  whatever.  There  it  was 
alfo  ftrongly  urged,  that,  as  thefe  falarics  had  been  thought  to  be 
fit  objedls  of  taxation  to  tbe  land-tax^  there  was  much  ftrongcr 
reafon  why  they  fliould  be  fo  to  the  poor  ;  and  that  as  ihcy  were 
exprefsly  named  in  the  land  tax  adt,  it  ftiewed  they  were  fit  objefts 
of  taxation  in  general,  yet  the  Court  ot  K.  B.  were  unanimoufly 
of  opinion  *'  that  that  was  not  fuch  a  fpecies  of  property,  as 
**  could  be  rated  to  the  relief  of  the  poor,  as  perfonal  eftatc  within 
^'  the  pzT^(h." 

I  ihall  fubmit  one  other  ground,  upon  which  I  conceive  the  de- 
fendants are  intitled  to  this  exemption.  They  are  not  inhabitants. 
The  verdid  does  not  find  them  to  be  fo.  They  do  not  live  in  the 
ward.  They  pay  no  ward  rates.  They  have,  it  is  true,  fomc 
local  property  within  it ;  which  may  make  them  liable  as  inha- 
bitants to  the  extent  of  that  property,  but  not  beyond  :  and  for 
this  the  jury  find  they  have  been  already  feparatcly  rated,  and  have 
paid  in  common  with  the  other  inhabitants  of  the  ward.  A  great 
part  of  their  works,  fuch  as  the  wheels,  pipes  and  other  inltru- 
ments  ufed  for  the  purpofe  of  raifing  and  conveying  the  water,  is 
fituated  on  the  Soutbwark  fide  of  the  river.  The  pipes  and  trunks 
branch  and  extend  to  various  other  parts,  into  London^  Soutbwark 
and  Middlefex.  The  point  then,  to  which  I  would  wiih  to  direct 
yourLordfliips'  attention  is,  that  they  certainly  are  not  rated  in 
this  cafe  as  inhabitants^  but  as  occupiers  of  property  rateable  :  that 
the  defendants  would  clearly  not  be  rateable  under  the  words  of  the 
43d  of  £//2.,  which  mentions  only  occupiers  of  lands,  houfes, 
tithes  impropriate,  appropriation  of  tithes,  coal-mines  or  faleable 
underwoods;  nor  would  they  be  rateable  within  xh^fpirit  of  that 
ftatute,  which  meant,  that  occupiers  fhould  be  rated  only  in  refped 
of  things  there  vifible,  and  fuch  alfo  as  yielded  a  certain  profit. 
That  therefore,  being  altogether  without  the  aim  and  equity  ot  the 
adt,  they  arc  not  in  point  of  fadt  charged  in  that  character,  which 
alone  can  make  them  fubjedl  within  the  letter  of  it. 

I  trud 
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I  truft  therefore  that  your  Lordfliips  will  not,   contrary  to  all      1783. 
experience  and  pradice,   without  any  legal  precedent,  and  by  con-      *<T^ 
ftrudion  only,  upon  an  aft  of  Parliament  which  has  exiftcd  in  full  Atkins &ai' 
force  for  more  than  two  centuries,   this  day  impofe  a  burthen  and  Davis  &ar. 
create  a  charge  ;    the  mifchievous  confequences  of  which,  as  far 
as   it    may   affedl  cither  the   perfonal    property  of  individuals  or 
the   intercfts    of  the  public   in   that   fpecies  of  ufeful  difcovery, 
which  will  not  then  be  hazarded,  cannot  by  any  fagacity  be  polfibly 
forefeen.  Utter ius  covfilium. 


Wilfon^  J.  for  the  plaintiffs  in  error  ftated,  that  the  queftion, 
whether  the  company  with  rcfpedl  to  this  property  were  rateable 
towards  repairing  the  damages  fuftained  by  reafon  of  the  late  riots, 
depended  upon  the  ftat,  27  Eliz. ;  to  which  ftat.  i  G.  1.  common- 
ly called  the  Riot  A3^  refers  ?  that  by  that  ftatute,  "  inhabitants 
•'  and  dwellers  are  to  be  taxed  acccrding  to  their  ability.^'  He  then 
argued,  that  one  would  think,  that  upon  this  ftatute  the  only 
queftion  that  could  be  made  muft  be.  Whether  this  property,  which 
yields  the  company  2500 /•  a  year,  adds  anything  to  their  abi- 
lity ?  That  it  was  objeded,  that  from  their  contrivance,  cxpence 
and  hazard,  thefe  works  ought  not,  and  from  their  public  utility 
could  not  be  intended,  to  be  rateable :  but  that  if  this  were  fo,  would 
not  the  legiflature  have  infcrtcd  a  claufe  of  exemption  in  favour  of 
all  works  of  ingenious  cnterprize?  that  the  fenfe  and  policy  was 
on  the  contrary  to  make  the  burthen  as  general  and  extenfive  as 
poflible. 

That  it  has  been  infilled,  that  the  ftatutes  27  &  43  Eliz.  areco- 
extenfive  :  that  he  (hould  feel  no  difficulty  in  maintaining,  that 
this  was  a  property  rateable  under  flat.  43  Eliz.  5  but  that  he  was 
not  bound  to  argue  the  point  in  that  manner.  That  this  was  a 
tax  impofed  by  ftat.  i  G.  \.:  that,  if  it  had  ever  been  in  the  in- 
tention of  the  legiflature,  that  it  ftiould  receive  its  interpretation 
or  be  in  any  way  explained  by  43  Eliz^^  would  they  not  have  re- 
ferred to  that  ftatutc  rather  than  to  that  of  27  Eliz.  ?  that  the  firft 
of  thefe  afls  muft  have  been  known  and  familiar  to  every  member 
of  the  Houfe  of  Commons  j  but  the  other  only  to  a  very  few  : 
and  that  it  would  by  no  means  follow,  that,  even  if  this  property 
was  not  rateable  imder  the  43d,  it  vvpuld  therefore  be  intitled  to 
exemption  under  the  27th  of  Eliz^ 

Zzz  That 


Monday^ 
Nov,  zx. 
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1783«         That  it  had  alfo  been  objcdled,  that  thcfc  ptoGits  were  ca/ual : 

^-"^'"^     that  if  by  cafual  is  meant  that  they  arc  not  annual^  the  fad  is  con- 

^^^*TAf  *^'  tradided  by  the  verdid  :  that,  if  by  cafual   they  meant  uncertain 

Davis  &ar.  and  liable  to  rifquef  this  is  the  cafe  with  refpedl  to  all  property  in  the 

kingdom  :  that  in  the  firft  fenfe  of  the  word  therefore  it  was  not 
true ;  axx]  in  the  other  was  nothing  to  the  purpofe :  that  the 
czk  of  the  IC  V.  Fiindewa/I,  which  had  been  cited  to  (hew  that 
cafual  profits  were  not  liable,  did  not  apply:  that  quit-rents,  ^hich 
are  fervices,  are  not  exempt  becaufe  they  are  cafual  :  but  that  the 
true  principle  of  that  deciiion  was,  that  beitig  profits  ifTuing  out 
of  lands,  the  lands  had  paid  once ;  and  if  afterwards  the  quit- 
rents  were  charged,  would  be  doubly  taxed^  would  to  that  extent 
be  made  to  pay  again. 

That  this  has  been  compared  to  the  cafe  of  the  profits  of  /j^z/r 
andjkill:  that  thefe  are  not  rateable  \  but  that  fuch  is  not  the  pre- 
sent cafe :  that  it  is  true^  that  befides  the  labour  there  muft  be 
found  fomething  local  and  vifible  to  be  made  the  fubiedl  of 
charge :  that  here  the  water  is  fuch :  that  a  property  has  been  ac- 
quired in  it  by  occupancy :  that,  when  by  their  mechanifm  and 
labour  they  have  pofTeiled  themfelves  of  it  and  the  whole  has  a 
local  and  vifible  form  and  becomes  of  confiderable  value,  it  is  that 
value  that  is  rateable  [^].  That,  if  that  property  were  not  rate- 
able, the  value  of  which  is  improved  by  labour,  the  poor  would 
go  almofl  without  a  provifion :  that  the  labour  and  fkill  of  a 
gardener  will  add  no  lefs  than  fifty  times  to  the  value  of  the  na- 
tural produce  of  the  earth  \  and  that  no  man  had  ever  quefiion- 
ed,  that  this  property  io  its  improved  Aate  was  a  fit  objed  of 
taxation. 

That  this  is  a  property,  which  in  point  of  certainty  and  perma^ 
nency  flands  upon  as  firm  a  bafis  as  the  capital  or  the  foundations  of 
the  empire:  that  the  tolls  of  theiluices  of  navigable  rivers  are  a  pro- 
perty of  a  clafs  and  charadter  very  fimilar  to  the  prefent :  that  in  the 
cafe  of  the  JjC  v.  Cardington  the  tolls  of  thefe  flu  ices,  which  for  a  cen- 
tury and  half  after  the  grant  of  the  navigation  had  never  been  rated, 
were^  when  they  became  a  property  of  great  value,  afifefTed  to  the 
poor  s  and  that  afTefTment  was  adjudged  legal  :  that  this  alfo  is  a 


J«]  Sec  the  opinion  of  Boiler,  J.  in  the  cafe  of  the  K.  v.  Hogg.    £•  27  G.  3^  1787. 
ante,  fo»  274,75. 

ipecics 
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fpccies  of  property  rateable  to  the  poor  ;    but  that  whether  it  be  fo    1783. 
or  not,  It  is  clearly  chargeable  under  the  27th  of  Eiiz^ ;   and  that     ^-^^^-^^ 
the  plaintifFs   under  the  authorities  in  Saunders  and  2  Inji.   were    ^^^^L  ^ 
unqueftionably  inhabitants.  Davis &al'. 

Sir  Ttomas  Davenport  for  the  defendants  in  error  contended  ; 
that  as  the  ftatutes  i  (7.  i.  and  27  E/iz.  had  created  the  rateability 
in  the  preicnt  inftance  and  no  induftry  could  furnifli  any  cafe  as  a 
guide,  the  Court  were  naturally  and  neccflarily  led  to  the  43d  of 
E/iz.  for  the  folution  of  this  difficulty  :  that  the  conftrudlion  put 
ijpon  that  ftatute,  which  was  in  />*5t/ ;77^/fr/^  and  under  which  a 
difcuflion  of  fomc  branch  of  this  fubjedl  was  had  almoft  every 
day,  muft  form  the  rule  of  decifion  here :  that  the  legiflaturc  has 
there  enumerated  thofe  particular  fpecics  of  property,  which  in 
their  idea  might  conftitute  ability,  and  were  thereby  fubjed:  to 
charge  :  that  it  was  infiftcd,  that  under  that  2l&  this  property  was 
rateable:  how  then,  if  ability  generally  will  fubjedt  and  the  ex-' 
prcirion  of  one  thing  is  not  theexclufion  of  another,  could  it  have 
been  ruled  ;  that  a  fuccei'sful  adventurer  in  a  coal-mine  is  liable, 
but  that  an  equal  fund  of  wealth  derived  from  a  lead-mine  is  ex- 
empted ?  That  the  univerfal  fenfe  of  mankind  has  alfo  confined 
the  idea  of  rateability  to  objedts  daily  before  tliem  :  that  water, 
appropriated  by  occupancy,  is  a  perfectly  new  defcription  of  pro- 
perty liable  to  this  charge  :  that  it  is  true,  that  property  of  this 
nature  has  been  fubje<fled  by  fpccial  aSls  oj  Parliament  to  the  land- 
tax  ;  but  that,  even  if  it  were  chargeable  by  the  general  law  to  the 
land-tax,  that  would  not  be  a  lufficient  groiind  for  fupporting  this 
aflcflment :  that  the  cafe  of  a  falary  is  precifely  in  ibiit  fituation, 
and  an  adjudication  dircdly  in  point  [^].  It  pays  tp  the  land-tax, 
but  it  is  not  rateable  to  the  poor.  Ihat  where  a  different  mode 
of  cultivation,  or  water,  the  natural  produce  of  the  earth,  being 
impregnated  with  qualities  that  make  it  more  marketable,  im- 
proves the  value  of  the  land,  fuch  property  muft  be  rateable  5  but 
that  this  property  is  no  more  local,  no  more  attached  or  annexed 
to  the  foil,  than  a  weaver's  loom  ;  which  has  never  yet  been 
thought  of  as  a  fubjedl  rateable  :  and  that  if  this  muft  be  con-^ 
iidered  as  a  profit  ifiliing  from  fomething  local  and  vifible  within 
the  ward,  it  was  yet  intitled  to  exemption,  as  a  mechanical  inven- 
tion, a  great  work  atid  a  public  benefit. 


■    L   »     '  » 


^a]  Rex  v.  the  inhabitants  of  Shallflcct.     H.  7  G.  3,  1767.    4  Burr.  201 1.    Bott.  46, 

Lord 
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Lord  hougbborovgh  Ch.  J.   now  delivered   the  judgment  of   the- 
Court  of  Exchequer  Chamber ;    which  confifted  of  Skynner  Lord 
ATKiNs^al'  cb.  B.    Gould,  J.  Narcs,  J.  Eyre,  B.   Hotbam,  B.  Pfrrin,  B.  and 

Davis  5:ar.    Heaf/J,  J. 

Saturday,  The  3(3  OH  whlch  the  damages  wcrc  recovered,  and  on  which 
Novem.  27.  there  is  to  be  an  ajfleffment  of  thofe  damages  againll  other  perfons 
than  thofe  from  whom  they  are  originally  recovered,  is  the  riot 
adt ;  which  I  need  not  particularly  cite,  btcaufe,  as  to  the  mode 
of  levying  it,  it  refers  itfelf  to  the  27th  oi  Elizabeth  :  it  is  to  be 
made  in  like  manner,  and  aflcfled  as  by  the  ftatute  of  the  27ih  of 
Elizabeth.  By  that  (latute  the  inhabitants  and  reiidents  are  the 
perfons  firft  mentioned,  as  thofe  who  are  to  pay.  The  mode  in 
which  they  are  to  pay  is  afcertained  by  the  5th  fedlion.  Two 
Juftices  of  the  peace  are  to  affefs  and  tax  ^*  rateably  and  propor- 
*'  tionably  according  to  their  difcretions  all  and  every  the  towns,. 
^^  parishes,  villages  and  hamlets ;  and  that  after  fuch  taxation 
"  made,  the  conftables  ftiall  have  power  to  aflefs  according  to  tbcir 
**  abilities  en^ery  inhabitant  and  dweller  towards  the  payment  of  fuch 
**  aflcflment  as  (hall  be  fo  made  by  the  Juftices." 

There  is  therefore  firft  a  rate  to  be  made  upon  a  dlftrt(fl,  and 
then  the  proportions  of  that  rate  are  to  be  made  upon  every  in- 
habitant within  the  diftricft ;  and  they  have  power  to  rate  every 
inhabitant  and  dweller  according  to  their  ability.  The  firft  quef- 
tion  therefore  that  arifes  upon  this  ftatute  is.  Whether  the  plain- 
tifTs  in  the  adlion  can  be  deemed  inhabitants  and  dwellers  within 
the  diftrid,  where  the  afleflment  has  been  made  by  the  conftables? 
And  as  to  that,  inhabitancy  in  the  fcnfe  of  the  legillature,  upon 
this  ftatute  particularly,  hai  been  exprefsly  determined  not  to  be 
confined  to  the  local  refidence  of  the  pcrfon  within  the  diftrict  ; 
but  that  in  the  fenfe  of  the  law  thofe  are  inhabitanis,  who  have 
taxable  property  within  the  diftridl,  in  the  very  exprellion  of 
Lord  Coke  in  his  fecond  Inftitute  :  thofe  who  have  lands  and  tene- 
ments in  their  own  pofteirion  within  the  diftri(^  are  to  be  deemed 
inhabitants :  and  in  the  cafe  cited  from  2  Saunders  423,  Leigh  v« 
Chapman,  the  fame  rule  is  laid  down  in  the  conftrudion  of  this 
very  ftatute. 

That  the  pbiatifis  in  the  original  action  hav^  property  within 
the  diftridl,  there  can  be  no  difpute.  They  are  in  tjhat  fcnfe  of 
the  phrafe  inhabitants  and  dwellers  i  and  the  nature  of  their  pro- 
perty is  fuch,  that  it  is  of  a  permanent^  viftble,  annual^  real  va- 
lue: 
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luc  :   it  confifts  in  rents  colledted  for  the  ufc  of  water,  diftributed     178^. 
in   the  various  parts  to   which  the  water  runs:    but   the  proper      *-^v^^ 
place,  where  the  value  of  the  whole  is  to  be  taken,  is   to  be  furc  Atkins&eP 
at  the  fountain  head  from  which  the  whole  is  diftributed :  how-  DavxT&  ar. 
ever  it  is  not  very  material   to  confider  that ;  for  upon  the  prefent 
aftion  it  is  certainly  fufficient   to  warrant  the  levying  of  the  dif- 
trefs,  that  there  was  a  foundation  to  make  a  rate,  and  fome  pro-- 
perty  rateable. 

Agalnft  this  conftrudtion  of  the  flatute  the  principal  argument 
which  has  been  ufed,  indeed  the  whole  of  the  lad  argument 
was  an  endeavour  to  make  it  out;  that  by  the  43d  oi  Eltzabeth 
property  of  this  nature  was  not  rateable  towards  the  fupport  of  the 
poor  5  to  which  there  feems  to  be  many  fatisfadtory  anfwers. 

The  Icgiflature  has  not  referred  itfelf  to  the  43d  of  Eiizabeth^  as 
the  rule  by  which  this  afleffment  is  to  be  levied,  but  to  the  27th 
of  Elizabeth.  It  is  fufiicient  to  fay,  it  has  not  done  it.  But  the 
43d  of  Elizabeth  is  fo  well  known  an  adt,  that  it  ftrikes  me,  that 
the  legiflature,  not  having  referred  to  that  as  the  rule  of  afleffment 
but  having  referred  to  another,  muft  have  fo  done  for  fome  good 
and  folid  reafon.  This  is  not  a  conflant,  permanent,  annual  bur- 
then, but  to  be  borne  only  occafionally :  and  then  the  occafions 
tbemfclves  are  very  rare,  and  the  rule  by  which  the  afleffment  un- 
der the  two  ads  is  to  be  made  is  different.  The  aflicffments  here 
arc  to  be  made  according  to  the  abilities  of  the  perfons ;  that  is, 
according  to  their  exifting  abilities  at  the  moment  the  event  arifes, 
that  gives  the  magiftrates  and  otiicers  their  authority  to  levy.  The 
fubjcdt  of  the  two  adU  is  alfo  perfedtly  different  j  the  one  being 
to  raife  an  additional  fum  to  anfwer  a  contingent  and  accidental 
charge,  the  other  to  raife  a  flated,  conftant  income.  There  is  an- 
other difference  remarkable  between  the  two :  that  the  fubjedt  of 
the  27th  of  Elizabeth  only  takes  notice  of  the  perfons  to  be 
charged  **  inhabitants"  or  **dwcllers,"  and  they  are  to  be  taxed  ac- 
cording to  their  ability  generally.  The  ftatute  of  the  43d  of 
Elizabeth  in  a  great  many  inffances  particularizes  the  taxable  fub- 
jedls:  but(bcfides  that)  it  would  be  a  ftrangc  way  of  confidering  the 
27th  oi  Elizabeth,  to  determine  the  fcnfe  of  that  adt  by  the  expo- 
^tion  that  has  been  made  of  a  ffatute,  paffed  a  great  many  years 
afterwards  and  relating  to  a  fubjedt  very  different  and  diftindt 
from  it. 

The 
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1783.  The  opinion  of  all  the  Judges  is,  that   the  judgment  that  has 

^-''v^      been  given  below  tor  the  plaintiffs  in  the  original  adtion  ought 

Atkins &al'    iq  [yQ 

DAvi's^'ai'.  Rcverfed, 

jiiij\7'  Rex  V.  Peter  Waldo,  Efquire. 

An  alms.       ^— ^^q  Tyftj^^g  ^\]q^  ^  j-^te  made  for  the  relief  of  the  poor  of 

houle,  wholly        |  .•'.y,/.,^.     #••  rn 

occupied  by       A      the  panui  of  Mttcbam  m  the  county, of  Surrey. 

objeds  of  a 

charity  or  their  attendants  and  of  which  ac /r^/S"/  is  made,  although  the  abfolute  property  of  it  is  in  the 

perfon  who  gives  the  alms,  has  no  legal  occupiers ;  and  is  not  an  objedt  of  taxation  under  the  poor  laws. 

Upon  the  appeal  of  Peter  Waldo  Efq,  alledging  that  he  was  ag- 
grieved by  being  **  over  rated  and  charged/'  the  feffions  difmilTed 
the  appeal,  confirmed  the  rate  and  dated  the  following  cafe : 

That  Mr.  Waldo,  the  appellant^  being  feifed  of  a  meffuage  at 
Mitcbam  let  at  eight  guineas  per  annum,  was  rated  and  paid  poor 
rates  for  it :  about  fix  years  ago  Mr.  Waldo  pulled  down  this  houfe 
and  built  a  new  one  on  the  fame  fpot,  furnifhed  it  and  placed  in 
it  ten  poor  girls,  feme  of  the  parifh  of  Mitcbam  and  others  of  the 
neighbouring  parifhes ;  where  they  were  educated,  maintained 
and  brought  up  on  his  charity  :  and  provided  a  woman  and  paid 
her  wages  as  his  fervant  to  fuperintend  them,  inflrudt  them  in 
reading  and  working,  and  to  qualify  them  for  fervices.  This  woman 
and  the  ten  children  were  the  only  perfons  refident  in  this  houfe, 
which  was  folely  appropriated  for  this  purpofe;  and  vacancies  from 
time  to  time  fupplied  at  Mr.  Waldo's  difcretion  and  choice. 

Upon  the  motion  for  the  rule  to  quafh  this  order  of  fefllons, 
Palmer  cited  the  cafe  of  [a]  the  K.  v.  the  Inhabitants  oj  Saint  Bar* 
tbolomew  the  Lefs,  to  (hew  that  the  defendant  could  not  be  con- 
fidered  as  the  aSlual  occupier:  and  alfo  that  of  [^J  the  K.  v.  the 
occupiers  of  Saint  Luke's  Holpital,  to  (hew  that  the  defendant,  who 
derived  no  profit  from  this  houfe,  could  not,  during  its  application 
to  the  prefent  ufes^  be  any  more  confidered  as  interefted  in  the 
fubjed  than  the  nominal   trufiees  in  that  cafe,  and  confequently 


[tf]  Tr.  9  G.  3.  1769.     4  Burr,  2435. 

[i\  M.  1  G.  3, 1760.    2  Burr.  1053.     1  Blackft.  249. 

that 
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that  they   were  in   no  fenfe,    and   not   even   cotiJlruSilve  occu-      1783. 
piers.  ^-^r^ 

•  Rex 

And  now  Mingay^  who  was  to  have  (hewn  caufc  in  fupport  of       ^^^j-^^ 
this  order  of  feflions,  began   to  ftate,  that,  though  this  was  the  WALDj,Eri; 
cafe  of  a   houfe  wholly  appropriated  to  charitable  purpofes  and 
occupied  folely  by  the  objeds  and  minifters  of  that  charity,  yet  it 
moft  materially  differed  from   the  cafes   that   had   been  cited  ;  as 
there  the   buildings  were  for  ever  and   irrecoverably  dedicated  to 
the  public  fervice  ;  but  that  this  was  a  mere  temporary  appropria- 
tion and  the  building  might  be  refumed  at  will  by  the  defendant, 
its  unqueftionable  owner  :  when  the  Courts  without  hearing  either 
iide»  faid,  that  the  cafe  was  too  clear  for  argument. 
Lord  Mansfield.  , 

The  Court  took  the  diftindlion  yefterday  [a].    Mr.  Waldo  makes 
no    profit   of  this   building :    and    it    is   fufHcient,    that   this    is 
fo   in  fadt,  and  the  profit  is  here  in  fad  applied   to   public  and 
charitable  ufes. 
Buller,  J. 

Do  you  mean  to  argue  that  if  a  man  gives  all  he  has  in  charity, 
he  (hall  apply fomething  more  in  charity? 

Willes,  J.  concurring. 

Lord  CommifTioner  Jphurjl  was  abfent. 

Rule  abfolute,  and 
Order  of  ScfPions,  fetting 
afide  the  Rate,  qualhed. 


ti  •■ 


[/i]  In  the  cafe  of  Robfon  v.  Hyde  &  al'  ante  p.  310. 


R.  V.  Inhabitants  of  Grendon  Underwood.  lUniay 

»  7- 


TW  O  J u dices  by  an   order   remove  William  Bafeley^  Sarahs  Services  un- 

•  his  wife  and  their  three  children,  from  the  parifh  of  Gren-  ^^r  a  hiring 

fdon  Underwood  in  the  county  of  Buckingham  to  the  parifli  of  Ded^  hJore  Mich 

dington  in  the  county  of  Oxford.     The  feflions  on  appeal  adjudged  exprefsly  for 

the  fcttlement  to  be  at  Grendon  Underwood^  quaflied  the  order  and  V^^\r^^' 

^  .  ^  '    ^  from  Mich. 

italcd  the  roUowmg  cale  :  to  Mich,  and 

under  a  hir- 
ing  again  to  the  (ame  mafter  three  days  after  Mich,  till  the  fame  Mich,  enfuin^,  though  at  dift'crent  wa- 
ges and  for  a  different  fervice,  will  connc6\  to  give  a  fcttlement.  An  agreement  made  part  of  a  hiring 
ior  a  year  from  Mich,  to  Midi.,  that  the  fervant  is  to  go  irtto  the  fervice  three  days  after  Mich.  i$  aa 
iibfcncc  with  leave  ;  a  difpenfation,  and  not  an  exception  from  the  original  contract. 

3  A  That 
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That  JVilliam  Bafeley^    the  pauper,  was  born    in   the  pari(h  of 
Deddihgion  :  that  at  Bicrjier  hiring  fair  I773>  which  was  the  Friday 
^ujus       before  Michaelmas  day  (old  ftylc),  he  hired  himfelf  from  Michael^ 
Inhabiuntsof  moi  (old  ftyle)  for  a  year  to  JohnHead^  a  farmer  ziGrcndon  Under-- 
Gren,  ON     ^,^^^  JO  be  his  carter:  that  he  had  i  s.  earneft,  and  was  to  have  6/. 
WOOD."      wages,  and  go  into  his  maftcr's  fervice  the  IVednefiay  after  Michael- 
ma   day  (old  ftyle) :   the  pauper  accordingly  came  that  day  in   the 
afternoon  to  his  maftcr's  at  Gniidon  Undifwoodf  where  he  had  fomc 
refrefliment ;  and  his  mafter  told  him  he  had  hired  another    fer- 
vant  in  the  place  he  had  hired  him  to  do;   but  that  he  wanted  a 
man   to  milk   and   go  to    plough,  and  if  he   liked  that  work  he 
might  ftay  :  the  pauper,   thinking  himfelf  not  well  ufed,    rcfufed 
that  lervice,  and  the  mafter   told   him  he  might  keep  his  earneft 
and  go  about  his  buGnefs  i  upon  which  the  pauper  faid,  **am  I  at 
**  liberty  to  hire  myfelf  to  any  other  perfon  ?"  and  his  mafter  an- 
fwered  him  in  the  affirmative  j  both   the  mafter  and  pauper  look- 
ing upon  themfelvcs  at  liberty  from  their  contract  with  each  other. 
Upon  this  the   pauper  left  his  matter's  houfe,  taking  his  cloatbs 
away  with  him,  and  went  to  an  alchoule  at  JS^^a//,  anpiher  parifl) 
about  half  a  mile  from  Grendon  Underwood \  and  in  the  courfc  of 
the  fame  afternoon  the  mafter  met  with   him  at  the  alehoufe  and 
hired  him  to  ferve  the  place  of  milkman  and  to  go  to  plough,  and 
gave  him  2  s.  bd.  earneft,  and  agreed  to  give  him  6/.  6  s.  wages, 
to  ferve  him  from  that  time  i'lW  Michaelmas  {old  Aylc):  upon  which 
the    pauper   immediately   entered  into  his  fervice  and   continued 
therein  till   the  v\c\l  February ;  when,  his  mafter's  carter  having 
left  his   place,  his   mafter  hired  him  to  ferve  the  place  of  carter 
from  that  time  \o  Michaelrnas  (old  ftyle)  and  gave  him  i  s.  earneft, 
Sctilcmcntat  and    agreed    to    give   him    los.   6d.   additional    vvnges ;    and   the 
Dfddngton.     pauper  continued, that  fervice  till    the  next  Michaelmas  (old  ftylc) 

and  received  his  wages. 

It  was  admitted  upon  the  argument  and  appeared  upon  the 
Almanac,  that  Michaelmas  day  old  ftyle  was  in  1773  upon  a 
Sunday. 

Cowper^  T.  and  Whitchurch  fliewed  caufe  in  fupport  of  the  or- 
der of  leftions  ;  and  infilled,  that  there  was  here  both  a  hiring  and 
fervice  for  a  year:  that  what  the  law  cbicfty  confiders  is  the  credit 
given;  and  then  only  requires  that  this  ftiould  be  evidenced  by  a 
retainer  for  a  year  :  that  iuch  there  was  here  :  that  though  for  the 
three  firft  days  the  pauper  was  abfcnt,  he  was  no  oih^vwifc /ui Juris 

3  than 
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than  as  he  had  the  percniffion  of  his  mafter  fa  to  be:  that  he  was      1783. 
then  eonftrudivcly,  though   not  adually,  in  his  fervicc.     Tliat  it      ^-'-/•^ 
was  true  that  ihe  mafter  and  fcrvant  had  on  the  third  day  confent-       ^JJ^^ 
cd  to  avoid   the  contradl ;  but  that,  as  they  had   agreed  again  on  Inhabitantsof 
the   afternoon  of  the  fame  day,  this  could  not  operate  as  a  dif-    ^^^^ndon 
continuance  ;  as  it  had  been  fettled  in  the  cafe  of  [a]  the  K.  v.  the      wooo.' 
Inbabiianis  of  Elhsfield^  that  there   can   be  no  fradlion  of  a  day : 
that  it  was  there  faidf  that  the  cafe  of  [^j  the  AT,  v.  the  Inhabitants 
ef  Fifebead  Magdalen   had   been  determined  upon    the  fame   prin- 
ciple ;   but  that  at   any  rate  that   cafe,  as   reported,  had  decided 
that  a  temporary  fufpenfion  of  the  relation  of  mafter  and  fervant 
for  no  greater  a  length  of  time  than  that  of  the  prcfent  cafe,  would, 
not  an^ount  to  a  difcontinuance.     That,  as  an  abfence  with  leave 
was  equivalent  to  adtual   fcrvice,  this  circumftance  diftingaiftied 
the  prefent  cafe  from  that  of  [c }  the  K.  v.  the  Inhabitants  of  IVin^ 
itrfett  I  inafmuch  as  there  no  leave  having  been  given  the  contra(^ 
uever  commenced. 

Bearcroft  and  Wilfon^  G.  argued  in  fupport  of  the  rule  to  quaffi 
the  order  of  feffions  ;  and.  JS^^rrr^// infilled,  that  tho' a  parting, 
a  mere  abfence  for  an  hour  after  a  final  fettling  of  accounts,  would 
not  difconne<fl  two  fervices,  yet  there  muft  be  a  contradl  for  a  year; 
which  here  there  was  nor,  or  at  leaft  not  any  of  that  def^nption, 
under  which  any  fervice  ever  commenced :  and  that  even  if  there 
had,  the  fubfcquent  hiring  for  Icfs  than  a  year,  under  which  only 
the  fervice  was  performed,  would  not  couple  with  a  contract 
which  was  not  ejufdeni  generis  in  every  fcnfc ;  being  not  only  for 
different  wagcs^  but  in  a  different  charader  and  with  a  view  to 
^d\  employment  in  a  very  different  fpecies  of  labour. 

JVifon^  G.  contended,  that  there  was  here  neither  a  hiring  for 
a  year,  nor  a  fervice  for  a  year  :  that  there  was  no  luch  legal 
biring,  for  that  the  firft  contratfl,  to  enter  upon  the  fervice  three 


a]  H,  17  G.  3.  1777.  ante  p.  4. 

/]  M.  II  G.  2.  1737.     Burr.  Setd.  Caf.  ii6, 

V]  E.  23  G.  3.  1783.  ante  p.  298. 

y]  It  has  indeed  been  holden,  that  hirings  not  ejufdeni  generis,  as  a  weekly  and  a  year- 
ly hiring,  will  not  conned.  Rex  v,  the  inhabitants  of  Wrinton  otherwifc  Wrington. 
M.  22  G.  2.  1748.  Burr.  Settl.  Caf.  280.  ;  but  in  the  cafe  of  the  K.  v.  the  inhabitants 
of  Bagworth  this  difference  in  the  two  contrads  was  difregarded  ;  and  the  Court  were  of 
opinion,  that,  where  ihe  Jtruicts  were  the  fame,  and  under  each  hiring  the  fervant  a  menial 
fcrvant,  two  hirings  might  be  connected.     £•  22  G.  3«  1783*  ante  to,  i82«    note  b. 

3  A  2  days 
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1783.      diys  after  Michaelmas^  could  not  be   fo  confidered,  the  abfencc 

^-''v^      ftipulatcd  for  being   an  exception   from  the  original   contrad,  a 

^el/us       niatter  of  right  and  not  of  difpcnfation  :  that,  where  a  fcrvant  ab- 

Inhabitantsof  fcnts  himfclf  cven   without  confent  during  the  term,  at  any  time 

Grbndon    j^fjgj.  ^i^g  contradt  is  once  made,  it  may  be  purged  j  but,  when  his 

title  to  abfent  himfclf  is  made   part  of  his  contradl,  it   cannot. 

That,  though  the  cxcrcife  of  authority  in  a  mafter  may  be  matter 

of  difcretion,  the  power  of  coercion,  the  right  of  controuling  his 

fervant,  muft  attach  upon  every  inftant  of  the  term  to  conflitute  a 

legal  fervice;  and  that  here  on  the  contrary  the  very  terms  of  the 

contrad  created  an  independance  in  the  fervant,  inconfiftcnt  with 

the  very  nature  of  the  relation. 

He  alfo  infifted,  that  there  was  no  fervice  for  a  year:  that  the 
whole  conclufion,  to  be  derived  from  the  authorities  of  the  K.  v. 
Fifebead  Magdalen  and  the  K.  v.  EUisfield  cited  on  the  other  fide, 
was;  that  a  (hort  interval,  by  which  generally  the  fubfiftcnce  of 
a  relation  between  parties  might  be  fufpended,  or  in  very 
flridtnefs  be  faid  to  have  ceafed,  would  not  as  applicable  to 
the  relation  of  mafter  and  fervant  be  confidered  fo  to  difunite  and 
fever  fwofcrvicesy  oSiuall^  commenced  under  a  renewal  of  fuch  re- 
lation, as  to  abolifti  all  claims  confcquent  thereon  and  prevent  a 
fettlement.  But  that  in  this  cafe  there  .was  no  commencement  of 
x\\t  Jit Ji  fervice  at  all  f  that,  before  it  commenced,  a  total  end  by 
mutual  agreement  was  put  to  the  contradl  upon  which  it  was 
founded  :  that  it  is  therefore  the  cafe  of  a  mere  naked  hiring 
without  any  fervice  *whatfoever  under  it ;  a  thing,  to  ufe  the  lan- 
guage of  Mr.  juftice  Buiier  in  the  cafe  cited  of  the  K.  v.  IVinter- 
fttty  erecutory  only:  that  fuch  'an  executory  contrad  for  a  year 
could  not  (and  had  not  in  any  inftance  been  fo  holden)  be  coupled 
with  a  fubfequent  fervice  under  a  contrad  for  lefs  than  a  year: 
that  this  therefore  brought  the  prcfent  cafe  diredly  within  the 
letter  as  well  as  the  principle  of  that  of  IVinterfetty  from  which  it 
was  impoflible  to  diftinguilh  it. 
Lord  Mansjitld. 
It  is  lamentable  that  the  poor  laws  (hould  have  produced  fo 
many  decifions,  each  of  tbem  going  upon  their  own  circumftances. 
In  this  cafe  it  is  exprefsly  ilated^  that  on  the  Friday  before  Micb^ 
aelmas  day  the  pauper  was  hired  for  a  year  from  Michaelmas.  It  is 
then  exprefsly  ftated,  that  they  ftood  in  the  relation  of  mafter  and 
fcrvant  from  Miihaehnas  to  Michaelmas^  If  fo,  it  would  be  re- 
pugnant 


woo*. 
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pugnant  to  fay,  that  this  was  not  a  hiring  for  a  year.     The  cafe      1783. 
itfcif  contradids  the  idea,  that  it  was  a  hiring  from  xht  Wednefday      ^-^^^^ 
after  Michaelmas.     Then  the  abfence  was  matter  of  indulgence  on       ^J^^ 
the  part  of  the  mafter;   and,  whether  revocable  or  not,  is  fo  com-  lahabitantsof 
mon  in  thefe  tranfadlions  and  fo  rcafonable  upon  the  commence-     G*^**"®" 
ment  of  a  fervice,  that  it  never  has  been  confidered  as  impeaching 
^or  afFedling  the  validity  of  a  contradl.     But  under  all  the  circum- 
flanccs  I  confider  it  as  an  indulgence,  which  the  mafter  might  re- 
voke :  what  pafled  upon  the  Wednefday  was  a  convcrfation  refpedt- 
ing  the  different  kind  of  labour,  in  which  the'maftcr  then  propofcd 
to  employ  the  fervant.     The  fervant  gives  up  his  objection  5  the 
mafter  betters  his  wages;  and  the  fervice  gors  on  and  iscompleat- 
cd.     It  feems  therefore  to  be  a  hiring  and  fervice  for  a  year  with- 
out any  interruption  on  account  of  the  (hort  difagrecment, 
miles,  J. 

The  cafe  oiWinterfett  is  very  different  from  the  prefent.  There, 
after  an  abfence  of  a  month,  the  miftrefs  refufes  to  receive  the 
fervant  without  a  new  contradt ;  under  which  the  fervant  fubmits 
to  make  a  compenfation  to  the  mafter  for  loft  time  during  his 
abfence  ;  here  on  the  contrary  the  mafter,  having  difappointed 
the  fervant  of  the  fervice  intended,  makes  a  recompence  to  the 
fervant  by  giving  him  another  fervice  and  additional  wages.  Nice 
diftindtions,  fubtilties,  muft  not  be  admitted  to  deprive  a  man  of 
his  lettlement.  As  to  the  reft,  as  the  whole  was  the  tranfadtion 
of  a  day,  this  cafe  feems  to  be  governed  by  that  oi  EUisfield  \  where 
the  Court  would  not  allow  of  thefradlion  of  a  day. 
BulUr,  J. 

Whether  in  this  cafe  there  was  a  fufficient  fervice  or  not  depends 
upon  the  hiring?  The  whole  therefore  turns  upon  the  firft  quef- 
tion  made,  whether  here  is  a  hiring  for  a  year  ?  for  if  there  was 
not,  there  could  be  no  valid  fervice  for  a  year.  That  queftion 
then  depends  upon  the  terms  of  the  contradt :  and  in  this  as  in  all 
other  contradts,  by  the  univerfal  rule  of  expounding  them,  all  the 
words  muft  have  effedl  given  them,  if  poflible.  Now  the  whole 
of  the  argument  on  the  other  fide  turns  on  giving  only  part  of 
them  effcdt.  The  cafe  ftates  exprefsly  a  hiring  for  a  year  ;  and,  if 
you  conftrue  the  condudl  of  the  fervant  in  not  coming  into  his 
fervice  till  the  IVednejday  as  an  adl  of  right,  founded  upon  an  ex- 
ception in  the  original  contradt,  you  overturn  that  contradt ; 
whereas  by  conftruing  it  as  a  liccnfe  or  difpenfalion  you  give  effect 

to 
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1783.      to  the  whole.     If  then,  after  the  hiring  for   a  year  which    is 

^^^^^      cxprcfsly  ftatcd  in  the  cafe,  the  leave  of  abfence  was  given,  abfence 

verjis       ^y  l^^ve  is  the  fame  thing  as  fervice. 

inbabitantsof      Upon  the  gfound  that  the  fervice  here  never  commeoced,  tbe 

Grendon    ^gf^  ^f  fVinterfctt  has  been  relied  upon  ;  but  docs  not  apply.     In 

that  cafe  the  pauper  did  not  go  to  his  place  till  a  month  after  his 

term  commenced,  and  never  fent  any  notice  why  he  did   not  go. 

There  did  not  appear  to  have  been  any  communication   of  any 

kind  between  his  mafter  and  the  pauper  during  all  that  time,  much 

lefs  any  intimation  of  his  illnefs  and  inability  to  come  :  neither  did 

it  appear,  at  the  time  of  the  new  contra£t  being  entered   into, 

that  he   inliAed   upon   or  any  way  brought   forward   this   plea. 

Therefore^  though   the  zQc  of  God  difcharges  the  obligation  of 

adual  fervice,  it  did  not  appear,  at  the  point  of  time  to  be  looked 

to,  the  time  when  the  firft  contract  was  refcinded,  that  the  cafe 

came  under  that  rule«     It  follows,  that  the  pauper  was   there 

hired  for  eleven  months  only,  and  that  no  annual  fervice  ever 

commenced. 

Lord  Commiflioner  ^^x^/;^  was  abfent. 

Rule  difcharged,  and 
Order  of  Seflions,  quafliing  the 
Order  of  two  Jullices,  affirmed. 
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1783.      the   following   words:    ^*  Occupier   of    late   Mrs.  Hippejley's :    3  j. 

•-^'^^■^       *^  2  d.  L  i"  and    the  overfecr  applying  to  pauper,    he  paid (ach  rate 

<vfr/uf       twice  :  at  this  time  the  pauper  refided  in  the  parifh  of  Chew  Magna; 

Inhabitantsof  Harvcy  continuing  in  the  occupation  of  the  premifles. 

Chew  Mac       Franklin  Hiewed  caufe  in  fupport  of  the  order  of  feffions  ;   and 

admitted,  that  now,  fince  the  determination  of  the  cafe  of  [^2]  the 
Settlement  at  K.  V ^  the  Inhabitants  of  North  Curry^  he  could   not   maintain  that 
'-^'  the  pauper,  who  was  notfole  next  of  kin,  had  without  adminif- 

tration  acquired  a  fettlement  by  an  eftate  of  his  own. 

But  he  infixed,  though  the  pauper  was  not  ftridlly  the  occupier, 
that  he  was  yet  fufficiently  fo  for  the  prefent  purpofe :  that  he  was 
liOt  only  intereftcd  generally  in  the  amount  of  the  rate,  inafmuch 
as  it  could  only  be  from  a  correal  knowledge  of  the  outgoings 
that  he  could  be  enabled  to  form  a  juft  eftimate  of  his  property  ; 
but  muft  under  the  circumftances  of  this  cafe  be  taken  as  the 
real  occupier  :  that  it  would  be  too  much  to  fuppofe  almoft  in 
any  cafe  that  the  parifli,  by  whom  the  charge  is  made,  could  be 
ignorant  of  the  perfon  upon  whom  they  made  it;  but  that  in  the 
prefent  they  by  making  the  demand  had  afccrtained  it,  and  he 
by  making  the  payment  upon  fuch  demand  had  edabliQied  it 
beyond  all  controvcrfy,  and  intitled  himfelf  to  the  benefits  to  be 
derived  from  it :  and  that  in  the  cafe  of  [^]  the  K.  v.  the  Inhabit^ 
ants  of  Stapletony  3,  refident  in  the  parifh,  though  not  the  real 
occupier,  having  been  charged  as  occupier  and  called  upon  by 
the  parifh  and  having  paid,  was  holden  to  have  gained  a  fettle- 
ment. 

.Lord  Mansfield y  (ftopping  Gould.) 
To  be  fure,  if  the  fads  were  otherwife,  fo  alfo  would  be  the 
law.     The  whole  turns  upon  fuppofing  the  landlord  and  occupier 
to   be  the   fame  thing;  which   they  are  not*     Nothing  is  better 
underftood  tban  the  diliindion  between  them.     If  then  it  is  clear 
that  no  fettlement  has  been  here   acquired  by  eftate,  it  is  equally 
fo,  that  none  has  by  the  rate  5  which  is  upon  the  occupier. 
JVilles  and  Buller^  Juftices,  concurring. 
Lord  Commiflioner  .^/?ary?  was  abfent. 


a 

b 


M.  22  G.  3.  1781.  ante  p.  137, 

M.  10  G,  3.  1769.    Bolt.  335.    Burr.  Settl.  Caf.  649, 
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1^83.      proved  to  be  loft»  and  therefore  parol  evidence  was  allowed  to  hm 
given  of  it. 


^^^  Ccckell  (hewed  caufe  in  fupport  of  thefe  orders;  and  infifted, 

InhabTwntsof  that  the  only  qucftion  was,  what  was  the  meaning  of  the  parties  at 
Little  thc  time  of  the  agreement:  /.  e.  whether  the  pauper  was  taken  in 
Bolton,  ^y^^  charatter  of  an  apprentice  or  a  fervant?  that  nothing  could  be 
better  underftood  than  the  diftindion  between  them ;  thc  one 
adling  always  for  hire,  the  other  for  inftrudtion  or  improvemcnr: 
that  this  is  a  contrafl  by  which  it  is  covenanted,  that  the  pauper 
Jljall  be  taught^  and  is  therefore  in  thc  nature  of  an  apprenticefliip  ; 
and,  being  as  fuch  defedive,  cannot  be  converted  into  a  hiring  and 
iervice :  that  this  was  fo  laid  down  in  many  cafes,  particularly  in 
that  of  \a\  the  K.  v.  the  Inhabitants  of  Kingfweare :  that  thc  objeft 
of  the  two  contrads  is  plainly  different;  and  that  this  cafe  is 
therefore  in  point :  that  a  hiring  muft  import  pay,  which  there 
was  not  here  :  that  the  ftate  of  the  cafe  in  [b]  the  K.  v.  the  Hamlet 
of  Walton,  {Jerri/on  s  cafe)  was  as  far  as  refpe£ts  the  prefent  qucf- 
tion precifely  the  fame  as  the  prefent,  tho'  the  principal  ground 
of  thc  decifion  was  different :  that  the  legiflaturc  meant  to  prevent 
fuch  apprcnticefhips;  and,  if  the  Court  fo  far  fupported  them  as  to 
give  them  any  cfFcdl  in  gaining  a  fettlement,  there  would  be  great 
danger  that  thc  Aatute  would  be  eluded  and  thc  revenue  de-- 
frauded. 

Lee,  Attorney  General,  and  Sir  Thomas  Davenport  were  now 
called  upon  fo  fupport  the  rule  to  quafh  thefe  orders  ;  and  con- 
tended, that  this  had  not  thc  fmalleft  refemblance  of  a  contract  of 
apprenticefhip  ;  that  the  pauper  was  to  have  half  his  earnings  from 
the  firfi :  that  no  fuch  idea  as  this  was  ever  entertained  in  a  con- 
tract for  an  apprcnticcQiip  :  and  that  this  therefore  mufl  have 
been  meant  as  wages :  that  the  fame  objedtion  might  have  been 
taken  in  the  cafe  of  [c]  the  K.  v.  the  Inhabitants  oj  Buckland  Den* 

[a]  Tr.  16  G.  3.  1776,  Burr  Settl.  Caf.  839  And  alfo  in  more  recent  aathoritiesj 
viz.  thc  K.  V,  the  Inhabitants  of  Highnam.     H.  25  G.  3.  1785.     poft.  p.  and  the 

K.  *v.  ihc  Inhabitants  of  Sandford.     'I'r,  26  G.  3.  1786.      i  Duin ford  and  Eaft  281. 

[b"]  K.  c;  W.  3.  Carth.  400.  from  whom  it  u  copied  by  Mr.  Bott.  p.  282.  Under  dif- 
ferent names  and  in  diifrrcnt  terms  and  years  this  cafe  is  reported  indifferent  books  ;  but 
to  the  fame  efied  in  Comb.  445.  5  Mod,  328  Fort.  214.  and  2  Salk.  479.  In  Skinn. 
67  I .  however  the  decilion  of  the  Court  is  Hated  to  have  been  direAly  otherwife  :  upon 
which  Kir.  i5ott  obfervcs,  and  it  fiiould  feem  very  rightly,  that  •'  this  report  is  totally  thc 
••  reverfe  of  what  it  ought  to  be." 

{c]  H,  12  G.  3.  1772.     Burr,  SettK  Caf.  694.    Bott.  297. 

bami 
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bam  i  which  was  argued  folely  on  the  ground  of  exception  from      1783. 

the  contraftf  and  determined  accordingly  upon  that  point,  which      v.^-v^o 

did  not  occur  here  :  viz.   that  a  fefvant  need  not  under  every  p©f-       ^^ 

fiblc  circumAance  be  during  every  inflant  of  his   term  fubjedl  to  inhrbUantsof 

the  controul  of  his  mafter  :  that  here,  as  there,   there  is  a  mutual     Little 

agreement;  a  retaining  and  acontrjf<5t  to  ferve:  that  it  was  true  it     S^^^y^^** 

might  be  objefted,  that  in  that  cafe  there  was  a  Airing  found  :  that 

the   hiring  need  not  be  flated  in   terms:    that  it  is   enough,    if 

from  the  fadls  it  appears  to  the  Court  ^hat  the  pauper  was  adually 

in  the  charadler  of  a  fervant:  that  there  was   no  technical  virtue 

in  the  words  *'  hiring  or  letting :"  that  when  the  fcflions  ufe 

words  which  imply  a  hiring,  it  is  the  fame  thing:  that  the  Couft 

would  form  their  judgment  whether  it  was  a  hiring  or  not :  that 

here  they  have  ftated  what  is  equivalent  to  it;  for   they  have 

ftated  an  agreedient  to  work  with   the  mafter  for  two  years  and 

a  half:  and  that  hiring  muft  always  turn  on  the   nature  of  the 

contradl :  that  the  mafter  in   this  cafe  might  have  maintained  an 

action  againft  the  pauper  him felf  for  not  working,  and  undoubtedly 

againft  a  ftranger  for  feducing   his  fervant :  neither  of  which  he 

could    have  done    in   Jerri/ons   cafe;    and    therefore    that    the 

ftate  of  that  cafe  was  no  more  to  the  purpofe  than  thedecifion. 

That,  with  refpedl  to  the  argument  that  a  hiring  muft  neccffarily 
import  pay,  in  the  cafe  of  [a]  the  K.  v.  the  Inhabitants  of  Birming^ 
ham  the  fervant  was  to  receive  no  pay  but  what  he  earned,  the 
contradl  being  **  good  earn  good  hire,"  and  he  could  not  have 
been  compelled  to  work  at  all :  and  that^  in  the  cafe  of  [li\  the 
K.  V.  the  Inhabitants  of  Hitcbam,  where  the  fervant  was  to  be 
taught  by  his  mafter  the  trade  of  a  carpenter,  and  by  exprefs  agree- 
ment to  have  "  no  money  by  way  of  wages, "  the  Court  held  it 
to  be  a  hiring  and  fervice  and  a  fettlement. 

Cockell  now  added,  as  it  was  admitted  that  the  intention  of  the 
parties  at  the  time  of  forming  this  contradt  muft  guide  the  decifion,' 
that  nothing  could  be  more  important  in  the  difcovery  of  that 
intention  than  the  ufe  of  a  term  fo  peculiarly  appropriated  as  that 
q{ hiring:  that  this  had  ever  been  fo  confidered  by  the  Court :  and 
that  there  did  not  exift  a  fingle  authority,  in  which  a  feitlemcht 
under  a  hiring  and  fervice  had  been  fupported  without  the  ufe  of 


[«]  H.  20  G.  3.  E780.  antep, ']']. 

\h\  H.  33  G.  2*  1760.     Burr.  Settl.  Caf.  489; 
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1783.     this  word,  or  feme  other  fully  equivalent :  that  it  was  exprefs-v  Co 
*-^v-^     in  the  cafe  of  Fucklar^d  Denbam  :  that  in  the  cafe  of  Hitcbam^  the 
^^^        phrafe  was  **  lett  himfelf,  "  and  the  employnment  of  the  fervant  was 
Inhabitantsof  to  DC  in  different  kinds  or  labour. 

Lord  Mansfield. 
This  is  not  a  hiring  and  fervice.  If  an  indenture  were  not 
made  ncceflary,  there  could  be  no  doubt  as  to  its  being  an  appren- 
ticeftiip  ;  for  the  pauper  is  to  be  taught^  and  pays  a  confideration 
for  it,  and  is  to  do  no  other  work :  but,  if  thefc  agreements 
were  allowed  to  give  fettlements,  there  v/ould  be  an  end  of  inden- 
tures of  apprenticefliip,  and  alfo  of  the  revenue  [a\  derived  from 
thence. 

Buller,  J. 
I  (hould  have  been  better  fatisficd  if  the  cafes  had  gone 
the  other  way ;  becaufe  when  a  man  engages  to  work  for  an- 
other he  hires  himfelf  to  fuch  an  one  :  but  the  cafes  feem  to 
havv  taken  another  turn,  and  if  they  have  fettled  it,  I  adhere  to 
the  authorities.  The  rule  was  accordingly  then  difcharged  and 
both  the  orders  affirmed. 


But  prefently  Willes^  J.  obferved,  that  Jerriftnis  cafe  cited  by 
Mr.  Cockell  did  not  apply. 
Bulleri]. 

That  was  the  cafe  of  an  agreement  between  a  mafter  and 
a  third  perfon,  a  tradefman,  that  he  (hould  teach  his  trade  to 
the  maker's  fervant  5  the  fervant  himfelf  being  no  party.  And 
the  Court  faid  they  would  look  into  the  cafes. 

And  now  Lord  Mansfie/d  dcYwcrtd  the  judgment  of  the  Court. 

We  have  looked  into  the  authorities  and  we  find  that  all  thofe 
cafes  of  apprenticefhips^  which  have  been  holden  to  be  defedlive 
and  not  convertible  into  hirings  and  fervices,  fpeak  of  the  pauper 
as  an  apprentice^  and  that  he  was  to  ferve  as  fuch.  There  is  no 
fuch  flatement  here,  and  we  are  therefore  of  opinion  that  it  is  a 
good  hiring  and  fervice« 


[a\  As  an  apprenticefhip,  like  the  prefent,  for  no  longer  a  term  than  three  years,  does 
not  intitle  to  fet  up  a  trade,  it  does  not  feem  that  the  revenue  could  ever  have  been  in  any 
great  degree  aifeded  by  a  fraud,  of  which  the  party  pra^lifing  it  could  not  have  the  fuU 
benefit.  And,  as  it  has  already  been  fettled  by  a  refolution  of  the  Judges,  in  the  cafe  of 
Wallen  qui  tarn  a;.  Holton.  Tr.  33  Sc  34  G.  2.  1760.  1  Blackft,  Rep.  233,  that  iemog 
as  an  apprentice  for  feven  years  does  fo  intitle,  this  feexns  in  point  of  extent  to  be  carrying 
the  mifdiicf,  if  it  were  one,  much  farther. 

WilUs, 
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The  cafes  that  apply  are  [a]  the  K.  v.  the  Inhabitants  of  Whiter 
church  Canonicorum^  [b]  the  K.  v,  tbr  Inhabitants  of  All  Saints  in 
Hereford,  and  the  cafe  o(  Kirjgfuecire  cited  in  the  argument,  inhabitantsof 

Lord  Commiflioner  A(hburji  was  abfent. 

Rule  abfoIuCe  and 
both  Orders  quashed. 

But  in  the  K.  v.  the  Inhabitants  of  Higbnam,  where  the  written 
agreement  did  not  in  terms  (late  an  apprenticeQiip,  yet^  as  the 
contrail  was  proved  to  have  been  entered  into  with  a  view  to  an 
apprenticefhip  and  in  fraud  of  the  revenue,  the  Court  held  that 
contrafl:  was  not  convertible  and  could  not  be  confidered  as  a 
hiring  and  as  intitling  to  a  fettlement.     H  25  G.  3.  1785.  pojl. 


[a]  Tr.  5  G.  3.  1765.     Burr.  Settl.  Caf.  540. 

[^]  H.  10  G,  3.  1770.  Borr,  Settl.  Caf.  656.  So  alfoin  the  cafe  of  Salford  and  Store- 
ford.  M.  5  G.  2.  2  Barnardifl.  39.  and  that  of  the  K.  <z;.  the  Inhabitants  of  Saint  Mary 
Kalkndar in  Wincheiler,     Tr.  21  &22G.  2.  1748.     Burr.  Settl.  Caf.  274. 


Rex  V.  Inhabitants  of  Edifore,  otherwife  Hedfor* 


WednefJay^ 
AW,  26, 


TWO    Juftices    by   an    order   remove    Elizabeth  JVooldridge^^^onthtre^ 
wife  oijohn  IVooldridge,  and  their  three  children  from  the  ^^f^f^\^ 
hamlet  of  JJpton  and  Signet  in  the  parish  oi  BurJ  rd  in  the  county  enoughinthe 
of  Oxford  to  the  parilh  of  Edifare  in  the  county  of  Bucks.     The  J^^^  i."J^"^^^^ 
feflions   on   appeal  confirm  the  order,    and   ftate   the  following  niaidcn  fct- 

cafe  :  ilement. 

That  on  appeal  counfel  were  heard  on  both  fides.  That  the 
appellants  proved  by  the  teftimony  of  Elizabeth  Wooldridge^  that 
ihe,  the  pauper,  was  born  at  Offcomb  in  Devonjhire.  The  re- 
fpondents  then  proved  by  the  teftimony  of  the  faid  Elizabeth  WooU 
dridge,  that  (he  was  the  wife  of  the  faid  John  IVooldridge ;  but  no 
proof  whatfocvcr  was  given  by  them  of  the  hufband's  fettlement. 

Wilfon,  J.  and  Morgan,  (hewed  caufc  in  fupport  of  thefe  or- 
ders I  and  contended,  that  the  appellants  had  made  no  cafe ; 
a  married  woman  having  no  fettlement  of  her  own  :  that,  the 
pauper  being  fuch,  her  fettlement  is  her  hulband's  fettlement ;  and 

3  t^« 
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1783.     that  the  adjudication  that  (he  is  fettled  in  Hedfor  is  confequently 

^-'■v-^      in  cftedl  an  adjudication,  thatlit^r  was  the  place  of  her  huiband's 

v^/us       fettlement :  that,  in  the  cafe  of  [a]  the  K.  v.  the  Inhabitants  of 

Inhabitantsof  Higher  WaltoH^  where  upon  the  removal  of  a  nioife  to  the  place  of 

Edisorb.     j^gj.  j^(^  jgg^i  fettlement,  it  was  objeSed  that  it  did  not  appear 

whether  this  fettlement  was  in  her  own  right  or  in  that  of  her 
hiijband<^  the  Court  faid,  that  **  (he  could  not  be  fettled  at  any  other 
**  place  than  where  her  hulband  was  fettled :"  that,  if  the  efFcd  of 
the  order  is  prima  facie  to  fix  the  place  of  the  hufband's  fettle- 
^ment,  this  prefumption  cannot  be  done  away  merely  by  (hewing 
the  place  of  the  wife's  maiden  fettlement :  it  can  only,  by  (hewing 
a  fettlement  of  the  huiband  in  another  place.  That  it  was  imma- 
terial upon  the  order  of  the  proceeding,  that  no  proof  had  been 
made  on  the  part  of  the  refpondents :  that  they  need  not  prove 
any  thing:  that  every  thing  they  rely  upon  muft  be  prefumed,  till 
the  contrary  is  (hewn ;  as  it  was  incumbent  upon  the  appellants, 
who  begin,  to  impeach  the  judgment. 

Bearcrojty  in  fupport  of  the  rule  to  qua(h  thefe  orders,  infifted  i 
that  the  Court  would  conlider  the  fadls  dated,  and  not  the  pradice 
of  the  feffions  in  making  one  (ide  or  the  other  begin. 
Lord  Mansfield^  ((topping  him.) 
There  is  nothing  at  all  in  this  cafe.     The  fe(lions  have  found 
^     the  fettlement  of  the  wife,  and  it  did  not  appear  that  the  hufband 
had  any. 

Buller,  J. 
The  cafe  cited  by  Mr.  Wilfon  is  not  applicable  :  no  faft  is  found 
there,  [^]  not  a  word  of  any  fettlement  of  the  wife's  %  and  the  pre- 
fumption  is  in  favour  of  the  order.     But  here  the  fad  is  contrary 
to  the  order. 

Willes^  J.  concurring. 

Lord  Commi(Soncr  AJhhurJl  was  abfent. 

Rule  abfolute,  and  both 
Orders  qua(hed. 

This  point  had  been  previoufly  fettled  by  many  authorities :  viz. 
in  the  cafe  of  the.i^.  v.  the  Inhabitantsof  Ryton.     H.  iS  G.  3.  177^. 


[; 


'a]  H.  14  G*  2,  i740i    Burr.  Settl.  Caf.  itt. 

[S]  It  was  a  motion  to  quaih  the  order  for  want. of  faffiucnt  certainty  upon  tho-fact* 
ofir,  ' 

ante 
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ante  p.  39.  The  K.  v.  t be  Inhabitants  of  Henfingbam,  Tr.  22  G.  3. 
1782.  ai/e  p.  206.  and  the  K,  v.  tbe  Inhabitants  of  Woodsfordn 
H.2i  G,  3.  1783.  ante  p.  236.  J,^„, 

Inhabitantsof 
Edisori. 

Rex  V.  Inhabitants  of  Andovcn  Widm/d^tf, 

July  a. 

TWO  Juftices   by  an  order. remove  Ann  Day^  wife  of  I'bomas  Jufticesin  aa 
Day,  and  their  four  children  from  the  parifl)  oi  Andover  in  ^''^^'•0/^5" 

,  "^     r  cy       t  1  -/ir^-/  -i  moval  itatiup 

the  county  or  boutbampton  to  the  parim  or  Lambourne  in  the  county  themfeives  to 

of  Berks.  be  j  u  dices  for 

a  •*  borough 
*'  or  town  and  parifh*'  defcribe  themfeives  with  fufficicnt  certainty. 

The  magiftrates  in  the  above  order  ftated  themfeives  to  be 
^*  two  of  his  Majefty's  Juftices  of  Peace  for  the  borough  or  towa 
**  and  parifh  of  AnJover,   &c/' 

The  court  of  quarter  fcflions,  being  of  opinion  that  the  two 
juftices  had  not  with  fufficicnt  certainty  ftated  for  what  p/ace  they 
were  juftices,  **  adjudged,  that  the  order  ought  to  be  quaftied  for 
**  irregularity  upon  the  face  of  it,"  and  quaftied  it  accordingly. 

Bearcroft  fhewcd  caufe  in  fupport  of  the  order  of  fcffions  ;  and 
contended,  that  fo  far  from  having  any  thing  like  precifion  and 
certainty^  nothing  could  be  more  equivocal  and  uncertain  than  the 
form  in  which  the  order  of  removal  was  drawn  :  that  if  *'  and  '* 
had  been  fubftituted  for  **or",  an  intelligible  meaning  had  been 
conveyed  J  but  that,  as  it  ftands,  the.  juftices  may  be  juftices 
for  the  town  and  not  for  the  borough,  or  for  the  borough  and 
not  for  the  town  :  but  certainly  not  for  both,  nor  does  it  appear 
for  which. 

Buller,]. 

Whether  for  one  or  the  other,  enough  appears  to  fupport  t'  e 
order;  for  both  town  and  borough  are  coupled  with  parilh.  And 
they  fufficiently  appear  to  be  juftices  of  either  of  thole  places,  for 
which  they  were  empowered  to  make  this  order. 

Lord  Manifieid  and  Willes,  J.  concurring. 

Lord  Commiftloner  AJhburJl  was  abfent. 

Rule  abfolute,^ 
Order  of  Scflions  quafhcd,  and 
Original  Order  affirmed. 

Rex 
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^^imf?z.     R^^  ^*  Inhabitants  of  Endbn,  Longfdon  md  Stanley- 

A  tenant,  '  |  ^  W  O  Jufticcs  by  an  order  remove  Thomas  Lowell^  EJiber^ 
whofe  name       J^      j^jg  ^jfg  ^^^  ^j^^jj.  ^^^  children  froHfi  the  hamlet  of  Tittef- 

introduced  'wortb  in  the  parifti  of  Leek  in  the  county  of  Stafford  to  the  united 
upon  the  townftiips  of  Etidon^  Longfdon  and  Stanley  in  the  fame  county.  The 
thoMt^/ta!'   fcffions    on  appeal  confirm   the    order  and   (late  the   following 

ken  off  in  the    Cafc  : 

fame  year  in 

confcquence  of  his  poverty  and  at  his  requeft,  as  the  tax  is  a  tenant's  tax,  is  to  be  confidered  as  rated  by 

the  parifh,  if  they  put  no  other  upon  the  rate,  and  gains  a  fettlement ;   tho'  the  landlord  had  previoaily 

been  rated.       Who  is  rated  is  a  quedion  of  fad.     The  adl  for  regulating  the  right  of  voting  does  not, 

in  the  form  of  aiTefTment  that  it  gives,   prevent  parilhes  from  rating  landlords  or  any  other  perfons  by 

name. 

That  Thomas  Lowell^  the  pauper,  being  legally  fettled  in  the 
townfliip  oi  Endon  in  the  parifti  of  Leek  in  the  county  oi Stafford^ 
rented  a  cottage  of  Lord  Macclesfield  at  Lady-day  1776  in  the 
hamlet  of  Tittejwortb  at  the  rent  of  twenty  fliillings  a  year  :  And 
at  the  time  of  taking  it  was  agreed  between  the  pauper  and  Lord 
Macclesfield's  agent,  that  the  pauper  ftiould  pay  the  land-tax  and  all 
other  taxes;  but  it  did  not  appear,  that  this  agreement  was  at  any 
time  known  by  the  officers  of  Tittefwortb.  That  the  pauper  en- 
tered at  Lady-day  1776  and  continued  in  pofleffion  of  the  pre- 
mifes,  till  he  was  removed  in  December  laft  ;  and  during  all  the 
time  was  called  upon  by  the  parifti  officers  of  Tittejuortb  to 
pay  and  did  pay  the  land-tax  for  the  premifes  :  but  at  MicbaeU 
mas  1780  being  ill  and  reduced  in  circumftances,  he  defired  the 
parifti  officer  that  he  might  be  excufcd  ;  .which  the  faid  parifti 
officer  promifed  to  ufe  his  endeavour  to  do  :  and  he  never  paid  the 
land-tax  after  Z/tf^y-^^^  1781.  And  it  appears  from  the  rates  of 
1781  and  1782,  that  neither  the  pauper^  ftatfie;  or*  that  of  any 
other  perfon  living  in  the  faid  premifes,  were  inferted  therein; 
or  that  Lord  Macclesfield  was  rated  for  the  fame,  though  the  pauper 
continued  on  the  premifes  till  December  laft:  but  it  appears  that 
fome  other  premifes  of  Lord  Macclesfield's^  in  the  occupation  of 
George  Gillman,  were  inferted  in  the  aflcflments  of  1781  and  1782 
in  the  following  manner;  which  were  not  inferted  in  any  of  the 
rates  produced  in  Court  previous  to  the  rate  of  1781. 

Names 


';.* 

:.*■ 
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Names  of  Proprietors 
Earl  of  Macclesfield 


1783. 


Sams  Afflefled 
£.    i.    d.  Rax 


005 


Names  of  Occupiers  I  Honfes  and  Lands 

I  ditto 

George  GUman     I       Hoofe     Land  ^     ^    ^   ^        ,  ,  . .  ^ 

®  •  ^    *         Inhabitantsof 

Endoh, 

The  pauper  lived  in  part  of  the  faid  cottage,  and  during  fome  Longsdon, 
of  the  time  let  the  remaining  part,  together  with  half  an  acre  of   *^  ^^^"" 
land,  for  three  pounds  and  ten  (hillings  per  annum.     In  the  land-^ 
tax  afleflment  of    1776  and    1779  Lord  Maecksfield  was  afleifed 
for  the  faid  premises • 

In  the  year  17S0  the  form  of  the  afTeffinent  of  the  faid  pre- 
voSSks  was  as  follows. 


LIT. 


Names  of  Proprietors 

Names  of  Occupiers 

[Honfes  and  Lands 

Sums  AiTeiTed 
0     0    5  i 

Earl  of  Macclesfield 

Thomas  Lowell 

Houfe      Land 

The  only  rates  produced  were  thofe  for  the  faid  years  1776, 
X779,  1780,  1 78 1,  and  1782.     The  faid  hamlet  of  ^ittefwortb 
maintain  their  poor  feparately  ^  and  the  united  town(hips  of  Endon, 
Lmgfdon  and  Stanley ^  maintain  their  poor  feparately  from  the  reft  |^^"^^'^^ 
of  the  pari(h  of  Leek. 

Leyce^er  and  Plumer  (hewed  caufe  in  fupport  of  the(e  orders  i 
and  it  was  infifted  by  Leycefier^  that  this  was  not  a  fufiicient  rating 
for  the  purpofe  of  giving  a  fettlement :  that  it  was  clear  from  the 
words  of  Lord  Hardwicke  in  the  cafe  of  [a\  the  K.  v«  the  Inhabit 
tants  ofSarrat,  that  the  charging  is  the  principal  thing  1  and  the 
reafon  given  is/that  ^'  it  may  be,  that  the  pariln  would  not  charge 
''  the  pauper  for  fear  of  making  him  a  pari(bioner/'  That  it  is 
eftabljihed  in  the  cafe  of  [^]  the  K.  v.  the  Inhabitants  of  Carjhalton^ 
that  the  inferting  of  the  name  of  the  tenant  is  not  alone  fufficient: 
it  muft  be  inferted  for  the  purpofe  of  rating  hjm :  fo  that  this 
propofition  is  plain,  that  the  notoriety  arifing  from  the  tenant's 
name  appearing  in  the  rate  is  not  fufficient  to  in  title  to  a  fettle- 
ment :  tnat»  if  it  were  otherwife,  the  demand  of  payment  by  the 


f^l  M,  9  G.  2. 17^5.    Buirr.  S^ttt  Caf,  74. 

[bl  E.  15  G.  3.  177c.    Bm».5f^tl,  C^ft  Sq9.  recogmM  in  th,e  crfc  of  the  8L.  v.  t}ie 
Inhabitants  of  St.  John  Suuthwark.    Tr,  19  G.  3*  1779.  ante  p.  6a. 

3  C  pari(h 


376  Michaelmas  Term  2,4  Geo.  3J 

1783*     parifli  might  be  [a]  deemed    fufficient  proof  of  a  pauper's   inha-r 
^-••v-o     bitancy  being  known   to  the  parifh;  but  that  there   muft  be  a 
wrfus      confcnt  of  the  parifti   by  rating  to  charge  themfelves  with  hioi ; 
Inhabitantsof  and  therefore  in  the  K  v.  Sarrat   the  charging  is  faid  by  Lord 
Endon,     Hardwicke  to  be  the  principal  thing;   **  for  that  is  the  adt  of  the 
imd^STAw-  "  parifli;"  and  cannot  be  that  of  any  individual:   that,  as   here 
"V.        non  conjiat  xxipon  xht  face  of  the  rate,  who  was  rated.  Other  cii^ 
cumftances  of  notoriety  were  neceflary  to  be  reforted  to  for  the 
purpofe  of  (hewing  who  was  intended  to  be  rated  :  that  there  were 
collateral  circumflances  that  pointed  out  the  landlord  as  the  per<» 
fon  here  intended  :  that  it  was  a  very  material  cireumftancet  that 
the  pauper,  tho'  his  name  had  indeed  once  been  introduced  upon 
the  rate,  had  never  at  any  time  been  rated :  that  on  the  contrary 
the  landlord  was  (hewn  to  have  been  charged  upon  the  rate  in 
the  year  1776  and  1779 ;   and  that  it  muft  be  prefumed,  though 
the  evidence  was  not  produced,  that  he  had  alfo  been  rated  in  the 
intermediate  years  :  that  under  fuch  circumflances  a  jury  woqld 
hot  hefitate  in  finding  this  fzGt  with  the  landlord,  and  that  the 
Court  below  had  fo  found  it:  that  the  time  alfo  at  which  tBe 
tenant's  name  was  inferted   in   the  rate  deferved   confideration ; 
that  it  was  in  the  year  1780,  the  time  when  an  adt  paiTed  [3}  for 
regulating  the  right  of  voting  at  county  elections;    which  "ad 
direfts  the  very  form  of  zff^Smcnt  here  ufed  for  the  land-tak  rate: 
that  it  muft  therefore  be  prefumed,   that  the  tenant's  hame/was^ 
how  introduced .  for  the  firft  time  merely  in  compliance  with  the 
requifitions  of  the  a£t,  and  not  with  any  view  of  making  any  altera- 
tion in  the  per  fon  charged.  . 
Willes]. 
It  is  true,  that  the  a^pafled  in  1780,  but  it  was  not  to  be  in 
force  till  January  1781. 

Leycejier.  Though  it  was  not  (o  take  effed  till  then,  it  was  yet 
public,  generally  underftood,  and  probably  aAed  upon.  That 
the  cafe  of  [c]  the  K.  v.  the  Inhabitants  of  Mitcbam^  could  by  no 
means  govern  the  prefent :  that  there  were  none  of  the  maby 


[a]  And  this  principle  did  altogether  guide  the  decifion  of  the  Coort  in  a  former  caie  ; 
that  of  theK.  <z/.  the  Inhabitants  of  Walfall.  M.  18  G.  3.  1777.  ante  p.  35.  Sed  vide 
the  cafe  of  the  K.  v.  the  Inhabitants  of  Chew  Magna  in  this  term* 

[hl\  20  G.  3.  c.  17.  f,  19. 

[c]  E,  23  G,  3,  1783.  ante  p.  276. 

weighty 
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weighty  circumftances  that  indicated  an  intention  in  the  prefent     1783. 
cafe  of  rating  the  landlord  to  be  found  there  :  that  in  thefe  fort  of 


cafes  it  is  a  little,   that  is  fufficient  to  turn  the  fcale;  and  that  a       A*/ 
material  circumftance  in  favour  of  the  tenant  in  that  cafe  did  not  inhabiuntsof 
exift  here  :  /.  e.  the  prefumption   that  arofc  (and  was  indeed  con-     Endon, 
iidered  as  decifive)  from  the  title  of  the  rate ;  and  that,  that  being    and'^TAw'! 
upon  mhabitants,  the  word  inhabitant  under  that  (latute  imported       lby- 
occupier.  [a\ 

Phimer  alfo  infifted,  that,  as  by  the  (latute  cited  it  is  now  no 
longer  in  the  power  of  parifh  officers  to  exercife  any  difcretion  and 
CO  0|i)it  the  names  of  any  occupier  in  the  rate,  this  coofideration 
raifed'the  fubje<5lof  the  prefent  inquiry  into  a  matter  of  great  pub- 
lic importance :  that  if  the  name  of  every  occupier,  however 
fmall,  without  being  charged  or  meant  to  be  charged,  but  in  op- 
pofition  both  to  the  duty  and  inclination  of  the  parifh  officer,  mud 
be  entered  upon  the  rate,  and  when  entered,  mud  on  payment 
be  adjudged  to  give  a  fettlement,  the  law  of  fettlements  would  be 
overturned  :  that  the  ftatute,  which  enadls  that  no  perfon  renting 
lefs  than  ten  pounds  a  year  (hall  acquire  a  fettlement,  would  be 
altogether  repealed  :  that  the  confequences  would  be  the  moft  mif- 
chievous^and  oppreflive :  that  there  would  be  an  immediate  and 
univerfal  removal  of  all  perfons  coming  to  fettle  in  fmall  tene- 
ments :  that  it  had  been  univerfally  underftood,  that  there  were 
icarce  any  means  by  which  a  fettlement  could  be  acquired  by  a 
man*s  own  ad,  i&nlefs  with  the  confent  and  judgment  of  the  pari(h 
officers,  founded  upon  the  ability  of  the  party,  or  his  having  or 
holding  property  to  a  certain  amount,  or  in  fonr^e  way  conferring 
fome  benefit :  that  here  on  the  contrary  there  needed  not  any  fuch 
credit  or  property;  no  confent,  for  thr  ratirtg  was  not  voluntary; 
no  choice  or  exercife  of  judgment,  for  it  was  not  necc(rary  to  be 
eleded  to  any  office  ;  and  that  from  the  land-tax  payments  no 
bene£t  was  derived  to  the  pari(h:  and  ^hat  it  would  be  not  a  little 
extraordinary,  if  fuch  confeqqences  'were  to^  arifc  from  an  ^dt, 
paffed  without  having  the  poor  laws  in  the  fmalleft  degxee  in  cpn- 
tefi^plation,  but  with  ^  vietv  and  purppfe  totally  ^orpign  and  yn- 
conncded  with  them.  That  if,  upon  tne  principle  of  notice,  a  pay- 
ment without  rating  could  be  holden  fumcient,  what  (hould  pre- 


i*a«i 


[a\  It  did  not  appear  what  was  the  title  of  this  rate* 

3  C  2  vent 
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1783.     vent  parole  evidence,  that  a  man  was  known  to  a  pari{h,  ftom 

^-'v-^      giving  him  a  fctllcment?  But  that  the  intention  of  the  parifli  and 

w«/      ^^*  ^"y  notice,  adual  or  conftfu<aivc,  was  the  principal  ground 

Inhabitantaof  upon  which  the  Court  decided  the  K.  v.  Mtfcbam,  and   the  true 

En  DON,    ground  :  that  the  whole  hiftory  of  this  tranfadlion  manifeftly  (hew- 

MdV-TAsl   ed»   that  it  was  the  landlord  who  was  intended  to  be  rated;   but 

LIT.        that  it  was  inconceivable,  that  it  could  have  been  the  intention  of 

the  pari(h  to  rate,  and  by  rating  to  incorporate  as  a  pari(hioner,  a 

man,  who  acknowledged  his  wretchednefs  and  inability  to  fupporc 

his  independence. 

fTiJfon  ].  in  fupport  of  the  rule  to  quaflb  thefe  orders  was  ftop^ 
ed  by 

Lord  MamfieU. 
The  queftion  is,  who  is  rated?  It  is  a  queftton  of  UQi.  Here  is 
no  title  to  the  rate;  and  upon  the  face  of  the  rate  it  (lands  indifier* 
ent.  What  then  are  the  circumftances ?  In  the  firft  place  the.  pa<» 
riih  officers  have  applied  to  the  tenant  and  he  has  paid.  He  afteiw 
wards,  in  confequence  of  his  poverty,  applies  to  them  to  be  ex- 
empted from  payment  in  future.  This  is  complied  with,  and  what 
follows?  They  never  charge  any  body  elfe.  They  therefore 
thought  the  tenant  ought  to  pay  or  nobody :  and  this  is  decifive, 
that  the  landlord  was  never  intended  to  be  rated.  No  inconve-^ 
niences  need  be  incurred  from  the  provifions  of  the  late  ad  of  Par« 
liament :  It  does  not  prevent  the  pariih  from  rating  any  body  by 
name,  as  was  done  in  the  cafe  of  the  K.  v.  Carfialton.  They  may 
flill  declare  their  intention  to  rate  the  landlord. 

Willes  and  Bulier,  Juftices,  concurring. 
Lord  Commiffioner  AJhburfi  was  abfent. 

Rule  abfolute,  and 
Both  Orders  quafhed* 

For  the  purpofe  of  exbibitiog  at  once  a  view  of  all  the  authorities 
upon  this  fubjeA,  I  have  thought  fit  to  annex  to  this  cafe  two 
others,  which  would  have  regularly  fallen  within  the  periods 
which  yet  remains^  atnd  will  form  the  concluding  part  of  this 
work. 


Michaelous 
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Rex  V.  Inhabitants  of  St.  Lawrence,  Wixichefter.  v^idne/ds^, 

TWO  Jufticcs   by  an  order  recnove  Cbar/es  ScuI/arJ,  Sufan  Land-taxis 
his  wife  and  their  three  children,  from  the  pari(h  of  Eaft^  ux!"^  be- 
meonin  the  county  of  Southampton   to  the  parish  d  St.  Lawrence  twccn  him 
in   the  city  of  Winchejitr  in  the  fame  county.     The  fcffions  on  i^^"^. '^Jfa^^ 
jappeal  conBrm  the  order  and  (late  the  following  cafe  :  fequentiy 

where  both 
landlord's  and  tenant's  names  appear  upon  the  rate«  it  is/r/MAyisaV  a  xating  of  the  tenant.      Who  is 
Yated^  18  a  qaeftion  of  fadt. 

That  the  pauper,  Charles  ScuUard^  his  wife  and  three  children, 
refided  in  the  parifli  of  Peter sfield  in  the  county  of  Southampton  ^ 
under  a  certificate  from  the  pariih  of  St.  Lawrence  JVincbefier  in 
the  fame  county,  for  fome  time  previous  to  the  year  1780 :  That 
he  removed  befgre  the  making  of  the  alTeflment  after  mentioned 
with  his  faid  wife  and  family  into  the  ty thing  oi  Eajimeon  in  the 
pariih  of  Eaftmeon  in  the  fame  county ;  and  occupied  a  houfe  there 
till  the  eighth  day  of  May  laft,  the  day  of  making  the  order  of 
removal :  that  Willam  Clark  was  the  proprietor  of  the  faid  houfe : 
ihat  on  the  7ih  eay  ot  ^une  1783  a  land-^tax  afTeilment  Jtor  the 
ty thing  of  Eajimeon  n  the  parifh  of  Eaftmeon  was  made  in  the  fol* 

lowing  form :  that  the  title  of  it  was  as  follows : 

[•  County 


38o 
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Rex 

nur/us 

Inhabitantsof 

St.  Law- 

RBKCE, 

Winches- 
ter. 


<<  County  of  Sputhampt^ft^l  For  the  ty  thing  ofEafimeon  in  the  faid  coun- 
to  wit.  J  "  ty  :  an  afTeiTment  made  in  purfuance  of  an 

**  adl  of  Parliament  pafTed  in  the  23d  year 
"  of  his  prefent  Majefty's  reign^  for  grant<- 
*'  ing  an  aid  to  his  Majefty  by^  a  land-tax, 
**  to  be  raifcd  in  Great  Britain  for  the  fcr- 
*'  vice  of  the  year  1783  f' 


Rentals. 

Names  of  Proprietors. 

Names  of  Occupiers. 

Sums  afTeiTed. 

£'    t    0     3  J 

Mr.  »7//.  Clark. 

Charles  ScuUard. 

£.    s.    i. 
0    4    oj 

That  the  pauper,  Charles  Scullard^  after  this  rate  paid  the  under- 
mentioned Jofepb  Terrell  (who  called  at  the  pauper's  faid  houfe 
Vixrh  the  faid  afTefTment)  two  (hillings  and  an  halfpenny,  being  for 
one  half  year  of  the  faid  afleflcneht ;  and  the  faid  yofepb  Terrell 
gave  him  a  receipt  for  the  fame  in  the  words  and  figures  following: 

^*  O^oBer  2o\h 9   17831    Received  of  Mr.  Charles  Scullard  zs. 
'  **  and  !•  for  half  a  year's  land-tax  for  Mr,  Clark's  houfe,   due  at 
Michaelmas  laft  pad. 

^  o     2     0  i.  per  Jo/epb  Terrell,  Aflcflbr/* 

That  the  parifli  of  Eajlmeon  conGfts  of  feven  tythings,  of  which 
the  tything  of  Eajimeoh  is  one ;   which  Several  tythings  are  fepa- 
Settlement  at  rately  afTeflcd  to  the  land-tax  :  that  the  faid  jofepb  Terrell  was 
Eafmeon.       collcdor  of,  as  wcll  as  aflcflor  to,  the  land-tax. 

Bearcroft  and  Marjhall  (hewed  caufe  in  fupport  of  thefe  orders  1 
and  Bearcroft  infifted,  as  it  had  been  decided  in  the  cafe  of  [^1  the 
K.  V.  the  Inhabitants  o/Endon^  Longfdon  and  Stanley^  that  who  is 
the  perfon  rated,  is  always  a  queftion  of  fadt,  the  landlord  in 


\a\  M.  24  G.3.  1783.  ante  p,  374, 

3. 


«         « 


this 
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this  cafe  was  plainly  that  pcrfon  :  that  the  fad  had  been  Co  found      1784. 
by  the  Court  below  :  that  the  late  a^   [a]  having  prefcribcd  the      ^--v^^ 
form    of  the  rate  here  ufcd  and  alfo  directed  that  the   landlord       ^^^^^ 
ihould  be  rated»  it  mud   be  taken  that  he,  out   of  the  iffues  of  inhabicantsof 
whofe  hands  this  charge  is  to  be  dcdudcd,  was  the  perfon  meant  to     St,  Law- 
be  charged  :  and  that,  as  the  receipt  was  given  for  Mr.  Clark's,  the    winches- 
Uhdlord's  houfe^  this  prefumption  could   not  be  repelled  by  tha.     tek. 
fingle   circumftance   of  the   receipt   having   been   given   to   the 
tenant. 

'' Marjball  zlCo  infiftedj  that,  as  independent  of  the  receipt  it  was 
upon  the  face  of  the  rate  equivocal  who  was  rated,  extrinfic  cir- 
cumftances  muft  be  reforted  to  as  a  guide  :  that,  unlefs  it  can  be 
fhewn  that  a  pauper's  name  had  been  inferted  there  for  the  purpofe 
of  rating  him,  it  is  not  enough  that  it  appears  there :  that  upoa 
a  general  view»  of  the  land-tax  a£t[^]  it  muft  be  confidered^  as  it 
has,  been  univerfally  denominated,  a  landlord's  tax  :  that  in  gene-> 
r.al  the  charge  is,  in  conformity  with  this  opinion,  made  upon  the 
landlord:  that,  whatever  private  contracts  may  fubfift  and  what 
hand  foever  depofits  the  money,  it  is  he,  who  ultimately  and  fub- 
ilantially  always  anfwers  the  demand  to  the  public :  that  in  eyery 
claufe  and  pafTage  of  the  adl  in  which  he  is  charged  with  any 
other,  he  is  charged  in  tbejirji  injlance ;  and  is  manifeftly  the  objeft 
of  taxation :  that  it  is  the  land  itfelf,  upon  which  iny!  4,  (the 
claufe  which  creates  the  charge)  the  burthen  is  thrown:  that 
it  is  in  refpedt  of  his  intereft  in  the  land  only,  that  any  perfon 
whatfoever  is  charged :  that  if  it  be  iaid  that  the  perfon,  on 
whom  the  claufe  creating  this  charge  throws  it,  is  the  pcrfon 
**  having  or  holding  "  the  land  ;  I  then  a(k  whom  can  this  mean  ? 
That  there  can  be  no  anfwer  to  this  inquiry  at  once  fo  authorative 
or  more  demonftrative  than  that  which  the  legillature  themfelves 
vaf.  9.  (the  next  that  touches  this  part  of  the  fubjed)  have  given  : 
that  in  this  claufe  they  direct  the  courfe  to  be  taken  by  the  col- 
leAors  in  making  this  demand :  Of  whom  then  are  they  to  de- 
mand it  ?  In  the  firft  place,  •*  of  the  parties  themfelves^  if  they  can 
^*  be  found,  or  elfe  —  at  their  lafl  abode,  or  — «  upon  the  premifes 
^\  charged  \'  that  it  is  evident  from  hence,  that  the  onXyperfom  that 


[«]  Sut.  20  G.  3*  c«  17* 
[If]  17  G.  3.  C.3. 

could 
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lyS/i..      could  poflibly  be  meant  inf.  4.  by  the  defcription  of  ^*  having  or 

^"^^y^      ^*  holding"  muft  be  thofe  who  arc  dcfcribed  id  this  claufe  as  tbe 

^**       parties  tbemfehes  :  that  from  the  obvious  unanfwcrable  fcnfc  of  the 

Inhabitantsof  context  there  could  be  no  other  defcription  of  perfons  than  the 

St.  Law-     owners  or  proprietors  5  for  the  colledot  is  required  to  make  the 

WINCHES-  ^^"^^^^  "^^^  **  ^^  ^^^^^  ^^jft  abode ;"  /.  e.  the  laji  abode  of  tbe  par^ 
TER.  ties  tbemfehes.  Now,  \\  tbe  tenant  cannot  poffibly  be  pointed  at 
under  this  defcription  of  his  place  of  refidence,  it  is  not  he  who 
is  the  party  himfelfi  nor  can  he  be  the  perfon  defcribed  as  **  having 
'^  or  holding*'  inyi  4 :  that  it  is  abfolutely  impoflible  that  tbe  tenant 
can  be  the  perfon  aimed  at  here ;  for  he  can  only  abide  upon  tbe 
premifes  charged  :  he  can  have  no  other  abode :  but  tbe  landlord 
Jhas  no  necenary  local  refidence,  he  cannot  be  confined  to  his 
demcfne,  but  may  remove  and  (hift  from  place  to  place  1  his  laS 
abode  is  therefore  uncertain  :  and  confequently  that  it  is  manifefti 
that  the  perfons  having  or  holding,  the  parties  themfelves, and  the 
place  of  abode  can  be  no  other  than  tht  landlords,  and  that  of  tbe 
landlord:  that  it  appears  that  the  only  perfon,  of  whom  there  is 
any  exprefs  defignation,  is  the  perfon  of  the  owner  or  landlord  ; 
that  this  perfon  is  alfo  firft  pointed  out  to  the  coUedor  as  the 
objedt  of  taxation  i  and  alfo  that  this  perfon's  place  is  the  firft 
place  to  which  his  attention  is  direded.  That  then  the  laft  remedy, 
without  any  previous  mention  or  reference  to  the  perfm  of  the 
tenant,  is  given  **  upon  the  premifes  charged  :**  that,  as  fomebow 
and  fomewhere  a  refponfibility  ought  to  beinfured  to  the  public 
and  as  the  landlord's  refidence  could  not  be  afcertained  and  diffi* 
culties  or  delays  might  arife  there,  the  public  officer  is  therefore 
licenfed  to  enter  ^*  upon  the  premifes  f '  that  it  feemed  to  be  a 
mod  reafonable  intendment^  that  the  perfon  who  is  to  pay  is  the 
perfon  upon  whom  the  charge  is  prima  facie  to  be  taken  to  lie  | 
and  that  here,  not  only  upon  the  general  principle  but  upon  the 
letter  alfo,  the  tenant's  aA  is  plainly  vicarious.  It  is  not  the  te« 
nant  who  is  rated:  he  is  only  the  perfon  authorifed  by  the  zSL  la\ 
to  pat  tbe  fums  rated. 

Irhat    in    the    cafe    of   [^J    the   K.  v.   tb^  iHbabitants   of 
Micbam,  it  had  been  argued  trom  /  64.  whith  refers  to  the 


[a]  The  words  of  the  aa  are  :  «'  The  teDants  of  a]l  houfes,  Utidi  and  tenements  whUh 
(hail  be  rated,  are  required  and  aidborijtd^  n  pty  the  fums  rattd,  and  iledu^  it  9mffth9  mU ; 
oMd^thelmndlwds^  both  mediate  and  immediate,  are  repaired  to  allow  fuch  dedudions*  f«  17* 

{h]  E.  23  G,  3.  1783.  ante  fo.  280,  81. 

dotdfk 


J 


Michaelmas  Term  25  Geo.  3.  385 

double  tax  impofed  in  a  former  claufe,  7!  60,  upon  Roman  Ca-     17B4, 
tholics,   that  as  by  exprefs  words  the  landlord  only  was  fubjefted 


to  the  charge  and  payment  and  the  tenant  was  exprefsly  difcharg-      ^^^J 
cd,  it  was  manifcft  that  in  the  contemplation  of  the  legiflaturc  inhabiuntsof 
the  tenant  mufl:  in  all  other  cafes  have  been  otherwife  at  lead    St.  Law- 
equally  liable  to  both :  but  that  this  claufe  afforded  no  fuch  con-  ^vinoh^s- 
clufion:  that  without  itindeed^  the  premises  here,  as  in  all  other      t£k. 
ctfes,  might  have  been  reforted  to ;  and  that  the  particular  and 
obvious  view  of  the  legiilature  was  to  prevent  the  Roman  Catholic 
landlord  from  evading  the  proper  payment  by  collufion  with  his 
tenant;  through  whofe  <means  it  might  have  been  contrived,  that 
DOinore  than  xht^gk  tax  fliould  be  received  by  the  public :  that 
upon  the  whole  view  of  the  fubjedt  this  was  therefore  clearly  a 
Ititidlord's  and  not  a  tenant's  tax. 

Thaty^  39.  provides,  that,  if  *^  lands  &c.  (hall  be  unoccupied 
.  ^'  and  no  didrcfs  can  be  found  on  the  fame»  the  colkAors,  &c. 
^^  may  at  any  time  after  diftrain  i*  that  under  thefe  circa mftances 
it  16  impcflible  that  any  tenant  could  be  rated :  that  a  fettlement 
cao  only  be  gained  by  a  rating  as  well  as  a  paying ;  and  that  it  has 
been  holden  [a\  that  the  charging  is  the  principal  ihrng :  that  it 
could  not  pofilibly  therefore  be  meant  as  a  tax  upon  him  who  could 
not  poflibly  be  charged  or  rated ;  but  upon  him  only^  for  and  on 
behalf  or  in  lieu  of  whom  in  every  cafe  the  payment  muft  be 
aiade. 

That  to  coniider  this  cafe  upon  the  late  [3]  aA,  though  that  z&, 
had  been  framed  with  a  totally  different  aim,  he  contended  that 
the  affeffors  could  not  vary  the  form  of  aneflhients  from  that  which 
is  directed  inf.  3  :  that  to  enter  into  this  queftion  was,  he  con- 
ceived, open  to  him ;  for  that  thci  cafe  of  the  K.  v.  the  Inbabttants 
tfEndon,  Longfdm  and  Stanley  could  not  have  been  decided  upon 
this  ad,  as  the  rating  then  in  queftion  was  previous  to  the  time  at 
which  this  adt  came  into  operation :  that  explanatory  memoran«« 
dums,  notes  pointing  out  who  was  intended  to  be  rated,  would  be 
dangerous,  and  defeat  what  was  really  the  aim  of  that  zA :  that  by 
yi  4.  a  penalty  of  5  /•  is  incurred  by  the  coUedtor  if  he  alters  or 
defaces  1  and  therefore  no  note  annexed  ought  to  be  regarded :  that 
hjf.  13.  the  duplicates  are  made  legal  evidence.  Can  they  then 
bt  altered  by  a  parish  officer  ? 


[>i 


n]  Rex  a;,  the  Inliabhaots  tof  Sarrttt.    M.  9  0. 2.  1755*    Bum  $<tt'*  CaT.  74. 
ij  20  C.  3.  €•  17. 

3P  Lord 
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1 7 84*  Lord  Mansfield. 

^-••v^         But  this  is  after  they  have  been  returned  to  the  commiffioner^ 
rv^rfus      ^^  ^^  clerk  of  the  peace. 

Inhabitantsof  BulUr  J. 

St.  Law-  f^^^  f^  jg  ^j^^  penalty,  after  they  have  been  affixed  to  the  church 

WI^cHEs-    door,   and  after  appeal  had  and   the  duplicate  amended:    but  the 

TER.         note  (hould  be  made  before  they  arc  affixed  to   the  church  door, 

or    at    lead    before   the   amended  duplicate    is   returned   to  the 

afleflbrs. 

Marjhall.  At  any  rate  an  aft,  drawn  for  the  fole  purpofe  of 
regulating  the  votes  of  freeholders  at  a  county  eleftion,  ought 
not  to  be  permitted  either  to  explain  or  vary  or  in  any  way 
afteft  the  rights  of  a  different  clafs  of  perfons,  in  the  adjuftment 
of  their  refpedtive  intercfts  upon  a  fubjcft  matter  quite  foreign  to 
its  object  and  provifions. 

Burrough  in  fupport  of  the  rule  to  quaQi  thefe  orders  infifted ; 
that»  whether  this  were  confidered  as  a  queftion  6f  law  or  of  faft, 
the  tenant  was  the  perfon  rated :  that,  conlidcring  it  upon  the  face  of 
the  rate  as  a  queftion  of  law,  the  land-tax  wasexprefsly  adjudged 
in  the  K.  v.  Mttcbam  to  be  a  tenant's  tax :  and  that  as  here  the 
names  both  of  the  proprietor  and  tenant  appeared  upon  the  rate,  it 
was  a  clear  legal  inference,  that  the  tax  was  impofed  on  him  who 
was  the  proper  objedl  of  it.  That,  taking  it  in  the  other  view 
as  a  queffion  of  faft,  the  circumftance  of  the  collcdlor's  oallihg 
at  the  pauper's  houfe  for  the  money,  of  the  payment  by  the 
pauper  and  of  the  receipt  given  by  the  colledlor  were  enough  alfo 
in  this  point  of  view  to  remove  all  difficulty  and  doubt;  and  that 
the  words  in  the  receipt  "  for  Mr.  Clark's  houfe,".  were  na  more 
than  a  deicription  of  the  fubjedt  matter  of  the  charge,  the  thing 
for  which  the  pauper  paid. 
Buller  J. 

You  need  not  go  any  farther. 
Lord  Mansfield. 

It  has  been  decided,  over  and  over  agafrt  that  the  occupier  muft 
be  prefumed  to  be  rated,  againft  whom  the  firft  remedy  lies  as 
between  him  and  the  public.  Here  his  name  is  in  the  rate,  and 
the  officer  receives  of  him.  There  is  not  a  tittle  to  (hew  that  the 
pariffi  meant  to  rate  the  landlord.  The  receipt  only  defcribes  the 
premiflcs,  upon  which  the  affcflinent  was  made. 
Buller,  J. 

It  was  exprcfsly  determined  in  the  K.  v.  Mitcham^  that  the 
land-tax  is  prima  facie  a  tenant's  tax.     Why?    bccaufe  all  the 

3  remedies 
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remedies  are  againft  him  :   and,  without  fome  new  ingredients  In 
the  cafe,  the  point  ought  not  to  have  been  ftirred  again.   It  was^ot 
faid  there,   that  you  might  not  rate  the  landlord.     You  may.     It 
is  fo  holden   in  theJ^.  v.  Endon,   hongfdon  and  Stanley  \   and  Lord  inhabitaiusof 
Mansjitld h\i  there,  that  **  it  is  a  qucltion  of  fadl,  whether  land-     ^^-  ^^w- 
lord  or  tenant  is  rated  :  and  the  fcffions  fhould  ftate  it:  if  they    w^^NcnVs. 
do  not,  the  Court  mull  colledl   it  from    the  circumftances    that       ter. 
appear  to  them  j   and,  if  nothing  appear  to  the  contrary,  the  occu- 
pier muft  be  prefumed  to  be  the  pcrfon." 

Willes  and  AJhburfi^  Jufticcs,  were  abfent. 

Rule  abfolute  and 
both  Orders  quaihed. 


Rex  V.  Inhabitants  of  St.  James,  Bury  St.  Edmunds. 

TW  O   Juftices   by    an  order    remove   Samuel   Crofi  Purkis  Though  the 
and  5tfr£2/&  his  wife  from  the   pariOi  of  St.  James  in   the  J^n^^-taxisa 
•  *^  tenant  s  tax 

borough  of  Bury  St.  Edmunds  in  the  county  of  Suffolk  to  the  pa-  as  between 
Tiih  6f  Hopton   in   the  fame  county.    The  fcflions  on   appeal  ad-  himandthe 
judged  the  fettlement  to  be  in  the  parifli  of  *S/.  Ja^ies,  quafticd  the  fh^e^n^;^,^^ j|^ 
order  and  ftated   the  following  cafe  :  both  landlord 

and  tenant 
appear  upon  the  afTeflment  and  the  receipt  given  to  the  tenant  dates  that  the  Aim  paid  was  affefied  upon 
the  landlord^  it  is  a  race  upon  the  landlord  ;  and  the  tenant  docs  not  acquire  a  fettlement. 

That  the  fettlement  of  the  pauper  at  Hcpton  under  an  hiring 
and  fervice  for  a  year  was  admitted.  That  the  pauper,  after  the 
fettlement  fo  obtained,  became  an  inhabitant  and  occupier  of  a 
tenement  belonging  to  Jojlma  Grlgby  Efq;  in  the  pariflb  of  St. 
yames  \n  the  town  oi  Bury  at  the  yearly  rent  of  5/;  and  had, 
during  his  refidence  there,  paid  the  land-tax  there  when  demand- 
ed of  him  by  the  officer :  that  the  rate  was  thereupon  produced 
by  the  parifti  of  St.  James -j  the  title  of  which  is  as  followeth  : 

**  Borough  of  Bury  St.  Edmunds  in  the  county  of  Suffolk^  for  the 
*'  parifh  of  St.  James  in  the  faid  borough.  An  afleffmcnt  made 
**  in  purfuance  of  an  adt  of  Parliament  paffed  in  the  23d  year  of 
**  his  Majefty's  reign,  for  granting  an  aid  to  his  Majcfty  by  a 
**  land-tax  to  be  raifed  in  Great  Britain  for  the  fervice  of  the 

year  1783,"  and  made  in  the  following  manner: 

3  D  2  Names 


<( 
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i784< 


Rbx 
n/trfui  " 
Inhabitants  of 
St.  Jamb8« 
Bury  St. 
Edmvnds. 


Kamei  of  Proprieton*  |N.  of  Occvplert.  Eaftgtte  Street.lwhtt  afleflTed  tad  where  fituttoJ    Somi   |  Aftilbd. 


JojhM  Gfifjkj  YXw 


Sawunl  Purkiu 


Tenant. 


£400 


£040 


All  the  other  afTeiTments  are  made  in  like  manner :  and  it  was 
likewife  proved  that  the  coUeAora,  who  are  pari(hioners»  did  de- 
mand the  faid  tax  fo  afleffed  of  the  pauper,  who  paid  the  fame  : 
and  they  gave  him  a  receipt  in  the  ufual  printed  form  for  it,  in  the 
words  following^  to  wit : 


Settlement  at 


4« 


€€ 


€€ 


<( 


•«  The  25th  day  oi  December  lyi^^  Received  of  Mr.  Samuel 
Pur  its  the  fum  of  4.S.,  Jo  much  being  ajfejfed  on  the  landlord  for 
the  third  quarterly  pltyment^  purfuant  to  an  ad  of  Parliament 
for  granting  an  aid  to  his  Majefty  by  a  land-tax  to  be  raifcd  in 
Great  Britain  for  the  fcrvice  of  the  year  1783. 

By  John  Lawrence,  CoUcaor.** 

Whereupon  this  Court  doth  adjudge  that  the  pauper,  Samuel 
Crofs  Purkis,  by  the  above  rating  and  payment,  has  acquired  a  fet- 
tlement  in  St.  James  aforefaid. 

Mingay  (hewed  caufe  in  fupport  of  the  order  of  feflions ;  and 
infifted,  that  the  fcfIions»  by  determining  the  fettlement  of  the 
pauper  to  be  at  St.  James^i,  had  drawn  their  concluiion,  that -the 
tenant  was  rated  and  not  the  landlord :  that  it  was  this  inftant 
decided,  •  that  rating  was  a  queftion  of  fa£t ;  and  that,  where  both 
landlord's  and  tenant's  names  appeared  upon  the  rate,  it  was  the 
province  of  the  feflions  to  find  this  fad  of.  Who  was  rated  ?  \a\ 
That  it  was  fettled  \ii]  that  the  land-tax  was  a  tenant's  tax  :  tnat 
therefore  at  the  time  the  rate  was  made  the  tenant  was  the  perfon 
rated :  that  this  could  not  be  afifedted  or  varied  by  what  happened 
afterwards  between  the  colledor  and  the  pauper :  that  the  rate  is 


[a\  Rex  V.  Inhabitants  of  St.  Lawrence  Wincheftcr.     Vide  the  cafe  immediately 
preceding. 

[^]  Vide  tho  laft  cafe,  and  cafes  ttiere  cited» 

the 
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the  laogoage  of  the  aflefror,  the  rcbeipt  is  only  the  aft  of  the  col-     1784. 
lector.     That  this  fobfequent  tranfafiion  ought  not  to  change  the      v^n^*"^ 
nature  of  the  fad,  as  evidenced  by  the  moft  authentic  inflrument      ^^^^ 
that  the  law  knows  upon  that  fubjeft.     That  if  the  receipt  (hall  inhabitants  of 
be  permitted  to  affed  the  rate,  it  will  put  every  fettlement  under  ^^•J^'l*^» 
a  rate  in  the  power  of  the  colle<^or  :  that  receipts  were  on  thefe   epI^vm^ 
occafions  frequently  given  to  ignorant  men  :  that  to  countenance 
this  would  open  a  door  to  great  frauds :  that  the  rate  itfelf  was 
the  only  fafe  guide:  fuppofe  the  rate  had  faid  one  thing  and  the 
receipt  another  ?  That  the  rate  was  made  at  the  titne  and  made 
firft,  and  was  therefore  upon  every  principle  intitled  to  a  prefer-^ 
ence:  that  thie  tenant  was  fubjedted  to  all  the  inconveniences  of 
being  rated,   and  upon  what  principle  was  he  to  be  deprived  of 
the  benefits?  that  the  coUedor  was  not  warranted  by  the  rate  in 
giving  fuch  a  receipt,  and  that  upon  that  ground  the  feflions  might 
have  decided  as  they  did  upon  it. 

Adair ^  W.  and  Le  Blanc^  in  fupport  of  the  rule  to  quadi  the 
order  of  feflions^  infilled;  that  this  was  the  reverfe  of  all  the  fbrirter  ^ 

cafes,  for  that  here  it  appeared  that  the  landlord  was  rated  and 
not  the  tenant :  that  it  was  true  that  the  rate  itfelf  was  doubtful 
on  the  face  of  it,  and  that,  if  any  principle  was  to  be  de- 
duced from  the  caies  generally  xited  upon  the  fubjedt,  it  was, 
that,  where  it  was  left  uncertain  upon  the  face  of  the  rate  who 
was  rated  this  might  be  explained  by  eytrinfic  circumftanccs  : 
that  the  receipt  did  here  explain  the  doubt,  and  (hewed,  that  it 
was  the  landlord  who  was  meant  to  be  affefied :  that  in  fa£t  here 
is  neither  a  rating  or  payment  by  the  tenant :  that,  if  the  tenant 
is  afleflcd,  he  certainly  did  not  pay  j  for  the  receipt  expreflfes,  that 
the  landlord  paid:  and  no  pauper  can  gain  a  fettlement,  without 
paying  as  well  as  being  rated  : 

That  if  the  Court,  confidering  it  as  a  queftion  of  fad  upon 
which  the  fcfiions  only  could  properly  decide,  are  of  opinion,  that 
no  decifion  has  been  made  upon  it,  they  muft  fend  it  down  to  have 
the  fadl,  whether  the  landlord  was  or  was  not  rated,  exprefsly 
found. 

Lord  Mansfield. 

Regularly  the  fadl  ought  to  have  been  found ;  but  to  have  it 
fent  down  would  only  create  unncccflary  cxpence,  as  the  receipt 
is  dated  :  and  it  does  not  appear  that  there  is  the  fma)le(l  proba- 
bility that  any  evidence  beyond  it  can  be  added • 

I  ftaicd 
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1784.  I  ftated  in  the  lafl  cafe,  that  where  it  was  uncertain  who  was 

^^^•>r^^      rated,  where  the  rate  is  filent  and  there  is  no  other  collateral  cvi- 

Rex 

*ver/us      dencc    to  fupply  this  dcfe<5t,  the   law   would    prcfume  that  the 

Itihabitantsof  tenant  was  intended  to  be  rated;  htc^xik  prima Jacie  it  is  a  tenant's 

^g •  J^*l^^'  tax,  and  he  is  confequently  firftliable.     But,  where  the  landlord 

Cpmunds.  is  cxprefsly  rated,  or  where  there  is  any  collateral  matter  to  (hew 

that  he  is  intended  to  be,  there  the   legal  prelumption  may  be 

rebutted.     Here  is  a  ftrong  piece  of  evidence  coming  out  of  the 

tenant's   hands,    to    fhew  that  the  landlord  was  the   objeift  of 

the  rate. 

Buller^  J. 
This  is  not  a  prefumption  juris  et  dejure:  it  admits  of  contra- 
diction. The  receipt  relates  back  to  the  time  of  the  rate,  and  fo 
It  is  not  a  rate  of  the  tenant,  but  of  the  landlord :  befides,  the 
receipt  is  flrong  evidence  as  to  the  payment,  that  he  paid  it  as 
agent  to  the  landlord,  as  well  as  that  the  officer  did  not  receive 
It  of  him  in  his  own  right :  fo  that  the  tenant  does  not  appear 
to  be  intitled  either  way, 

Willes  and  AJloburJl^  Jufticcs,  v^ere  abfcnt. 

Rule  abfolute. 
Order  of  Seffions  quaflied,  and 
Order  of  two  Juftices  affirmed. 
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ERRATA. 


P«gc  174-  1-  aa.'/flr  "  exception"  read  "  reftriaion/' 
192.  1.30.  yir*«do"  read  "does" 
226.  1.  18.  after  "  not  *'  add  ^"^  an  " 
281.  >AW/o  note  [b]  "  Vide  the  K.  v.  the  Inhabitants  of  Chew  Magna. 

M.  24G.  3.  1783.   p.  365." 
291.  1.  26.  for  "the  defendant"  r^<7rf  "Smith." 
298.  In  the  mzxgxtxfor:  "  Suinburgh"  read  "  Wintcrfctt." 
318.  laft  Wnt  for  "Law"  r//7i  "Lee." 

327.  1.  6.  yjr  "  rated  "  read  "  made  rateable." 

328.  1.  5  for  "one  hundred"  read  "twenty," 
1.  ^.  /7//rr  "  paid"  ^^i  "  for  the  well." 

333.  1.  29  after  "  nor"  add  "  were  they  rated." 
336.  1.  32.  for  "  but  "  read  "  in." 

337. 1.  34..  after  "  him,"  add*'*'  who  never  has  fo  before  bee«  ratedj" 
338.  1.  S'  fi^  **  confequently  was"  read  "  continued  to  be" 
382.  1.  17.  for   "  landlord's"  read  "landlords." 


IN 


IN  confequence  of  engagemtntf  that  Aave  ^ifmjinfe  the  tinie  of 
his  Jqft  publication^  the  Author  has  been  prevented  from  offer^ 
ing  to  the  Public  this  part  of  brs  Warkfo  early  as  it  xvas  bis 
Intention  to  haw  done.  The  continuance  of  tbofe  engagements 
put  it  out  of  his  power,  to  fix  the  time^  at  which  be  Jball  be 
able  to  clofe  his  work  by  the  publication  rf  the  remmnmg  part. 

Temple, 
February  io,  1789. 
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Rex  V.   Utley. 

UND  E  R  the  ft.  22  G?  23  Car.  2.  c.  25,  /  3.  for  the   better  though  cf- 
prefervation  of  the  game,  which  enads  that  all  perfons,  not  quires  and 
having  landed  property  of  the  defcription  {a\  and  to  the  amount  J?*^?"  ^^^ 
therein  fpecified,  *' other  than  the  fon   and  heir  apparent  of  an  arfifot,  by" 
*'  Efquire,  or  other  perfon  of  higher  degree,   and  the  owners  and  thcexprefs 
•*  keepers  of  forefts,  ^c.  in  refpeft  of  the  faid  forefls,  ^c  are  here-  g'^^'^j?^  l[ 
•'  by  declared  to  be  pcrfons  by  the  laws  of  this  realm   not  allowed  Cm,  z,c,  25. 
"  to  have  or  keep  for  themfelves,   or  any  other  perfon  or  perfons,  ^xemptcd 
•*  any  lurchers,  Gff.  but  fliall  be,  and  are  hereby  prohibited  to  have,  ties^on'brcach 
*'  keep,   or  ufe  the  fame;"  for  the  purp«)fe  of  taking  or  killing  of  the  game 
garner  5lhe  defendant  was  convidUd  for  ufing  lurchers.  laws,  ycc  the 

The  conviaion,  upon    the  intormation    or  James  Knowles  of  apparent  of 
Langfield  in  the  Weft  Riding  of  the  county  of  Tork^  ftufF-maker,  pj-rrons  of 
on  the  1 8  th  day  of  February  in  the  23d  year  of  the  reign  oi  George  arf^Tsw^r^ 
the  Third,  Gfr.  h^iov^yoJhuaHortonj  Efq.  one  of  the  Juftices,  (sfc.  as  iiiofe  of 
ftated,  that  William  Utley  of  Stansfield  in  the  Weft  Riding  afore-  '^^^^;;;!['^^^^^^^^ 
faid,  yeoman,  did  on  the  17th  day  of  February  in  .the  year  aforefaid,  emptc'd  from 
at  Stansfield  aforefaid,  ufe  three  certain  dogs  called  lurchers  for  the  fu^h  penal- 
dcftruction  of  game,  1  ^*" 

The  conviction  in  negativing  the  qualifications,  that  intitle  to 
an  exemption  from  ths  penalties  of  the  ail:,  and  in  ftating  the  ex- 
ception therein  contained,  inftead  of  following  the  words  of  the 
ad,  which  are  '*  other  than  the  fon  and  heir  apparent  of  an  Efquire, 
**  or  ether  perjon  oi  higher  degree",  introduced  the  article**  of" 
in  the  I'econd  branch   of  the   fentence;   which  then   ran,   **  other 


[t]   \'iUe  the  cafe  of  LoivnJcs  Efq.  v.  Lewis,  Clerk,     £.  22  G.  3.    1782,  ante  1S8. 
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1784.      '•  than  the  fon  and  heir  apparent  of  anEfquirc,or^othcrpcrfon  of 

-  --  '       «'  higher  degree/' 

On  a  rule  to  (hewcaufe  why  fhis  conviflion  fliould  not  be  qua{h* 

Utley.  ed,  Cbambre  objeded  ;  that,  tho'  this  reading  might  be  in  con- 
Wcdnrfjay,  fomoity  with  a  precedent  in  point,  it  was  fo  far  from  purfuing  the 
Jan.  28.        adl,  as  in  penal  cafes    convidlions  ftridly  ought  to  do,    that  it  gave 

the  fenience  a  new  form  ;  and  fo  cffentiaUy  varied  its  conftruc- 
tion,  that  it  had  the  cfFedl  of  inferting  a  new  claufc,  and  was  con- 
trary to  the  fenfe,  and  alfo  to  the  obvious  fpirit  of  the  ftatute  ;  as 
by  its  neceflary  conflruflion  an  Efquire,  and  even  Knight  or  Baro- 
net would  not  be  exempted  from  penatties,  unlefsthey  bad  land- 
ed property  of  a  certain  defcription  and  amount,  and  their  liability 
to  thefe  penaltiei,  or  difqualification,  would  have  been  cffcdcd  by 
the  very  authority,  that  created  the  qualification  of  the  fon  and 
heir  of  him,  who  was  inferior  in  rank  to  the  Knight  and 
Baronet. 

Lord  Mansfield.  The  convi<ftion  gives  tte  true  conftrudlion. 
Under  the  ftatute  a  qualification  by  birth  is  given  to  the  ion  and 
heir  apparent  of  an  Efquire  or  perfcn  of  higher  degree;  prefuming^ 
that  an  Efquire  or  thofe  of  higher  degree  mufl  be  qualified  in  another 
manner,  /.  e.  by  their  \a'\  landed  property. 

Buller  ].  This  is  the  grammar  as  well  as  true  feafe  and  [^]  fpirit 
of  the  aft.  The  Lcgiflature,  not  conceiving  that  perfons  of  the  de- 
gree of  Efquires  coDld  be  without  an  eftate  to  the  amount  of  the 
qualification  required  ia  the  former  part  of  this  claufe  refpeding. 
property,  have  not  iuexprefs  terms  exempted  them;  but,  as  that 
would  not  be  the  cafe  of  an  heir  apparent,  in  his  father's  life-time^ 
of  any  eflate,  be  its  extent  and  importance  what  it  might,  bis  fitu- 
ation  was  made  the  objed  of  the  Legiflature  ;  and  this  fpecial  pro- 
viiion,  this  exception  in  oppofition  to  the  general  reftraining  fpirit 
of  thefe  laws,  was  introduced  in  hia  behalf.    Beiides,  in  the  cafe  of 


[a]  By  the  preceding  fe^ion  of  the  a£k  it  appears,  that  no  quantity  of  property,  landed 
or  other,  will  intitle  a  lord  of  a  manor,  if  under  the  degree  of  an  Efquire,  to  appoint  a 
game  keeper. 

[i]  And  fuch  is  thephrafe  and  wording  of  a  prior  ftat.  in  pari  materia.  After  flating  the 
exemption  derived  from  land  and  perfonalty,  it  proceeds;  ^*  or  be  the  fon  or  fons  of  any  ^roa 
*'  of  parliament,  or  of  fome  perfon  of  higher  degree,  or  the  fon  and  heir  apparent  of  ain  Efquire. 
•*  1  y^f.  c.  27.  /  3.*» 

[tf]  the 
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X^a]  the  K*  y.  Hawker  (which  from  Lord  HarJwick/s  notes  on  the     1784* 
back  of  the  paper  book  appears  to  have  been  argued)  this  objec- 
tion was  open  and  not  taken  :  and  the  precedents  in  Burn  give  the 
form  ufed  in  this  con  virion.  Utlcy. 

Lord  Mansfield.  To  be  furc  if  the  fon  of  an  Efquire  is  exempted, 
the  Efquire  himfelf  is. 

Willes  and  .^i&2/r^i  JuAiceSfConcurriBg^ 

Rule   difcharged,  and 
Convidiorx  affirmed* 

The  authority  of  this  cafe  was  recognized  by  the  cQ\xi\[IVilles]. 
who  retradled  his  former  aflent  to  this  Judgment  excepted) 
in  the  cafe  of  "Jones  v.  Smart,  M.  26  G.  3.  1785.  Durnf.  & 
Eafi.   I.  44. 

[tf]  But  it  appears  from  the  cafe  iifclf,  avid  from  a  note  of  Gufiilry].  with  which  1  have 
been  favoured^  and  alio  from  another  note  in  my  own  poiTeilion,  that  a  clear  and  deciftve 
ground  there  prefented  itfelf :  and  confequently  that  a  nice  and  critical  objefUon  woald,  under 
fuch  circumdances,   hardly  be  reibrted  to. 

7be  King  and  Hrvu.'^er, 

Upon  Tates^i  motion  a  convidlion  oi  Haivkrr  for  keeping  a  pack  of  hounds  for  dcftruftion  c£ 
Jbares^  he  not  having  a  qualification,  was  quaihcd  by  the  Court ;  no  fummons  being  fet  out  ia 
the  convi«^ion.    Tr,  S  Geo^  2.  Cafes  in  K.  B*  temp.  HardiM   1 30. 

Rex  V.  HanuXtr^  MS. 

Defendant  was  con vi£led  before  a  Juflice  of  Peace  upon  the  game  a£l»  not  being  qualified 
according  10  the  ilatute.  The  convidion  was  removed  here  by  certiorari  and  qua(hed,  becauie 
it  did  not  appear  the  defendant  was  fumxtioned,  or  had  an  opportunity  to  ani'wer  the  charge 
4ind  defend  himfelf.  It  is  neced^ry  in  cafe  of  convidion  to  fet  out  a  fummons,  for  infuch  cafes 
nothing  is  to  be  intended.    7)-.  8  6^9  G.  2.  * 


Rex  V.  Harry  Green,  Gent-  Saturday 


T 


'Jan.  31. 

HIS  was  a  convidion  upon  the  flat. 5  G.  3.  c.i^.f.  3.  which  ^^'^^^^^^^^ 
enadls,"  That  in  cafe  any  perfon  or  pcrfons  Ihall,  after  (3c.  J^onin^'acon^ 
••take,  kill,  or  6cAroy,  or  attempt  to    take,  &c.   any  fifli   in  any  viaion  can 
*'  river  or  ftream,  pond,  pool,  or  other  water  {not  being  in  any  park  l^^^^^^^^f 
"  or  paddock,  or  in  any  garden^  orcbfird^  or  yard  adjoining,  or  belonging  ^^  whethc'r  ^' 
•*  to  any  dwelling  boufe,   but  {hall  be  in  any  other  inclofed  ground  the  charge 
**  which  {hall  be  private  property)  every  fuch  perfon  being  lawfully  ^"^^Yftbtt?^ 
•'conviaed  thereof  by  the  oath  of  one  or  more  credible  witnefs  or  wheihcrei- 

ther  the 
charge  or  evidence  are  fufficient,  if  fet  out  by  inference  only  and  argumentatively,  and  not  dirc6|ly  and  po- 
fiiively  ?     Whether   the  charadler  in  which  a  party  claims  a  penalty  is  neceflary  to  be  repeated  in  the    ad- 
judication, or  whether  fuch  repetition  may  be  confidercd  as  furplufage  only  ? 

3  E  2  •*witncflcs 
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'  witneflcs  (hall  forfeit  and  payforcvcryfuchofFcnce  thefum  of  5/.ro» 
*•  the  owner  or  owners  of  xh^  Jipery  of  fuch  river  or  ftream  of  watcr» 
*'  or  of  fuch  pond,  pool,  moat>  or  other ^ater.  &c^^  The  aft  pro- 
sto  empower  any  magiftrate  of  the  county,  Gf7^)^to  euwiiiift,  and 
direfts,  that  the  party  convi(flcd  fhall  pay  the  penalty  *'  to  thejuf- 
ticeorjuftices  before  whom  he  (liall  be  convidled,  for  the  ufe,  &c. 
as  is  hereby  appointed,  tfr/*   The  convidlion  was  as  follows  : 

County  of  Southampton^  to  wit.     Be  it  remembered,  that  on  the 
3d  day  of  September^  in  the  23d  year,  tSc.  at  new  Alresford^  in 
the  county  of  Southampton^  James  Morley  of  the  parifli  oiOvington 
in  the  faid   county,  labourer,  a  credible    witncfs,  and    Sir  Henry 
^icbborne  oi  Tichborne  in  the  faid  county  Bart,,  came  in  their  pro* 
per  perfons  before  us,  T^homas  Baker  and  William  Harris^  Efquires, 
two  of  the  Juftices  of  our  faid   Lord  the  King,  afllgned  to  keep, 
the  peace  of  our  faid  Lord  the  King  in  the  faid  county,  Gfr.  and  re- 
fiding  near  to  the  place  where   the  offence    hereinafter-mentioned 
was  committed:  and  the  faid  James  Morley  on  his  corporal  oath  thea 
and  there  gave  us,  the  faid  Juftices,  to  underftand  and  be  informed^ 
that  on  Tuefday  the  1 2th  day  of  Auguft  laft  paft,  about  feven  o'clock 
in  the  evening,  he  the  faid  James  Morley  faw  Harry  Green  of  New 
Alresford  aforcfaid.  Gentleman,  in  the  parifti  of  Ovington  aforefaid 
in  the  county  aforcfaid,  attempt  to  take,  kill,  or  deftroy  fifli  with  a 
fifliing  rod  and  a  fiOiing  line,  in  that  part  of  a  certain  river  in  Oving- 
ton aforefaid  in  the  county  aforefaid^  which  runneth  between  the  manors  of 
Ovington  and  Old  Alresford  in  the  faid  county  y  without  the  confenC 
of  the  aforefaid  Sir  Henry  Ticbborne,  the  then  owner  of  the  faid  part 
of  the  faid  river,  the  faid  part  of  the  faid  river  being  then  private  pro- 
perty, and  not  being  in  any  park  or  paddock,  or  in  any  garden,  or-  . 
chard,  or  yard,  adjoining  or  belonging  to  any  dwelling  houfe,  but 
being  in  other  inclofed  ground,  which  then  was  private  property, 
contrary  to  the  form  cftbfjiatute  made  in  the  fifth  year  of  the  reign 
of  his  faid  Majcfty  King  Geo.  the  3d.,  intitled  **an  adl  for  the  more 
'*  effcdlual  prefervation  of  fifli  in  fifti  ponds  and  other  waters,  and 
conies  in  warrens,  and  for   preventing  the  damage   done  to  fea 
banks  within  the  county    of  Lincoln  by   the  breeding    conies 
*'  therein,"  he  the  faid  Ha;rry  Green  not  then  having  any  juft  right 
to  take,  kill,  or  carry  away,  or  to  attempt  to  take,  kill,  or  carry  away 
any  fuch  fifti.  And  further  that  he  the  faid  Jsmes  Morley  knew,  that 
the  faid  Harry  Green  had  not  the  confcnt  of  the  faid  Sir  Henry  T^icb^ 
borne  to  take,  kill,  or  deftroy  Fiih,  or  to  attempt  to  take,  kill,  or  dc- 
itroy  Fi(h  in  the  faid  part  of  the  faid  river,  becauje  he  the  {Mdjames 

morley^ 
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Morley^  by  the  orders  of  the  faid  Sir  Henry  Tichkrne^  did,  feme  fhort 
time  before  the  faid  -fiT^rry  Green  foas  aforcfaid    attempted  to  take, 
kill,    or   deftroy    fi(h    in  the  faid  part  of  the  faid  river,  give  notice       ^^^ 
to  the  faid  Harry  Green,  that  he  fhould  not  fifli  in  the  faid  part  of    HaIry- 
the  faid  river  ;  and  that  he  the/aid  James  Morley,  knew  that  the  faid    GRti  n. 
Sir  Henry  Tichborne  was  the  true  and  lawful   owner  rf  the  faid  part       ^'"^' 
cf  the  faid  river,  hecaufe  he  the  faid  James  Morley  for  feveral  years  be- 
fore the  faid  Harry  Green  (o  as  aforefaid  attempted  to  take,  kill,  or 
deftroy  fifh  in  the  faid  part  of  the  faid  river,  rented  the  ffljery  of  the 
faid  part  oft  he  faid  river  of  the  faid  Sir  Henry  Ticb  borne,   and  becaufe 
at  the  time  when  the  faid  Harry  Green,  fo  as  aforefaid,  attempted  to 
take,  kill,  or  deftroy  fifti  in  the  faid  part  of  the  faid  river,  he  the  faid 
James  Morley  was    employed  by  the  faid  Sir  Henry   Tichborne  to 
tzk^czvQ  oi  ihtfJJjery  of  the  faid  part  of  the  faid  river,  he  the  faid 
Sir  Henry  Titchborr.e  having  then  and  for  fomc  time  before  taken  the 
fijbery  of  the  faid  part  of  the  faid  river  into  his  own  hands.     And  the 
faid  Sir  Henry  Tichborrie  on  his    corporal  oath  complained  unto   us 
the  faid  Juftices,  and  gave  us  to  underftand,  that  before  and  at  the 
time   when   the   faid   Harry  Green  attempted  to  take,  kill,  or  de- 
ftroy fifti  in  the  faid  part  of  the  faid  river,  in  fuch  manner  as  is  here- 
in-before  fet   forth  by  the  faid  James  Morley,  he  the  faid  Sir  Henry 
^ichborne  was  the  true  and  lawful  owner  of  the  faid  part  of  the  faid 
river;  and  that  the  faid  Harry  Green  never  had  the  confent  of  him 
the  faid  Sit  Henry  Tichborne  to  take,  kill,  or  deftroy,  or  to  attempt  to 
take,  kill,  or  deftroy,  any  fifli  in  the  faid  part  of  the  faid  river.     And 
therefore  the  faid  Sir  Henry  Tichborne  prayed,  that  upon  the  afore- 
faid information  of  the  f^id  James  Morley,  and  upon  the  complaint 
of  him  the  faid  Sir  Henry  tichborne,  the  faid  Harry  Green  might    • 
be  convidled  in  the  penalty  of  five  pounds,  according  to  the  form  of 
the  faid  ftttute.    Whereupon,  afterwards,  to  wit,  upon  the  9th  day 
of  September  in  the  year  aforcfj|id,  he  the  faid  Harry  Green  appear- 
ing before  us  the  faid  Juftices  in  purfuanccof  our  warrant,  at  New 
Alresford  aforefaid   in    the  county  aforefaid,  to  make  his  defence 
againft    the  faid  charge  contained  in   the  faid  information,    and 
having  heard    the  fame  read ;  and  the  faid  James  Morley  now  alfo 
appearing  before  us  the  faid  Juftices,  and  having  been  now   again 
fworn  before  us  the  faid  Juftices  to  the  truth  of  his  faid  information 
in    the  prefence  of  the  faid   Harry  Green ;   and  the  faid  James 
Morley  having  now  upon  his  oath  declared,  that  at  the  time  when 
the  faid  Harry  Green  fo  as  aforefaid  attempted  to  take,  kill  or  de- 
ftroy fifh  in  the  faid  part  of  the  faid  river,  the  faid  Sir  Henry  Tich-- 
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lorne  was  the  true  and  lawful  owner  of  the  faid  part  of  the  faid  river; 
and  that  the  faid  part  of  the  faid  river  then  was  the  private  proper- 
R^^  ty  of  the  faid  Sir  Henry  Tic/jiorne;  and  the  faid  Harry  Green  having 
Harry  HOW  in  the  prefence  of  us  the  faid  juftices  afked  the  hXd  James 
Gr^ebn,  Morley^  and  alfo  the  faid  Sir  Henry  T'icbborne  who  now  alfaappears 
before  us  fuch  queftion?^  as  he  the  faid  Harry  Green  thought  pro- 
per, he  the  faid  Harry  Green  is  afked  by  us  the  faid  juftices ;  if  he 
can  fay  any  thing  for  himfelf,  why  he  (hould  not  be  convidled  of 
the  offence  charged  upon  him  in  form  aforefaid  :  and  becaufe  he  the 
faid  Harry  Green  doth  not  nor  can  fay  any  thing  in  his  own  defence 
touching  or  concerning  the  offence  fo  charged  upon  him  as  afore- 
faid, and  becaufe  all  and  fingular  the  premifes  being  fully  heard 
and  underftood  by  us  the  faid  juftices,  it  manifeftly  appears  to  U8 
that  the  iziA  Harry  Green  is  guilty  of  the  above-mentioned  offence 
fo  laid  to  his  charge  as  aforefaid,  and  becaufe  the  faid  Sir  Henry 
^icbborne  hath  now  prayed  that  the  faid  Harry  Green  may  be  con- 
vidted  of  the  f^id  offence  fo  laid  to  his  charge  as  aforefaid  ;  It  is 
therefore  by  us  the  faid  juftices,  upon  the  aforefaid  information  and 
evidence  of  the  faid  James  Morley,  and  upon  the  complaint  of  the 
faid  Sir  Henry  Ticbborne^  that  the  faid  Harry  Green  had  not  the  con- 
fent  of  him  the  faid  Sir  Henry  Tichborne  to  take,  kill  or  deftroy  fifh, 
or  to  attempt  to  take,  kill,  or  deftroy  fifh  in  the  faid  part  of  the 
faid  river  (without  any  regard  being  had  by  us  the  faid  juftices  to 
the  evidence  of  the  faid  Sir  Henry  Ticbborne  that  the  faid  part  of  the 
faid  river  was  his  private  property)  adjudged,  that  the  faid  Harry 
Green  is  guilty  of  the  aforefaid  offence,  and  that  he  the  faid  Harry 
Green  be  and  he  is  hereby  convidled  of  the  faid  offence  according  to 
the  form  of  the  ftatute  aforefaid.  And  we  the  faid  juftices  do 
award  and  adjudge,  that  for  the  offence  aforefaid  the  faid  Harry 
Gr^^«  hath  forfeited  the  fum  of  five  pounds  of  lawful  money*of 
Great  Britain  to  be  paid  as  the  faid  ftatute  doth  diredl  to  us  the  faid 
juftices,  for  the  ufe  of  the  faid  Sir  Henry  Ticbborne  as  tbe  ov^ner  of 
the  faid  part  of  tbe  faid  River  ^  where  the  faid  offence  was  committed. 
In  Witncfs,  ^c.  Tbomas  Baker^ 

William  Harris. 

Upon  a  rule  to  (hew  caufe  why  this  convidion*  fliould  not  be 
quafhed,  Z/^7*jx;r^«r^  took  feveral  objcflions;  and  infifted,  i.  That 
it  is  not  any  where  ftated  upon  the  convidion,  that  Sir  Henry 
Ticbborne  is  owner  of  the  Fijhery:  that  it  is  at  m^ft  only  faid,  he 
is  owner  of  the  River^  which  does  not  amount  to  an  averment, 
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tfiat  he  IS  owner  of  the  fifhery:  that  this  U  nece(rary  to  appear,  ds  I7^4« 
one  man  may  be  owner  of  the  foil,  and  another  owner  of  the 
fifhery :  that  it  wa6  determined  in  the  cafe  of  [^J  Smi^d  v.  Kemp, 
that  the  owner  of  a  feveral  fifherv  has,  but  the  owner  of  a  free  Harry 
fiChery  has  not,  the  foil:  that  is  alfofolaiddov/n  in  [^]  Blackjlones  Green, 
Commentaries.  ^^^' 

Buller  J.  It  has  been  lately  fettled  in.  the  cafe  of  [c]  Lord  Paget 
ir.  Mills^  upon  looking  into  all  the  old  authorities,  that  trefpafa 
would  lie  againft  a  leflee  of  a  River  for  fifhing  in  the  River, 
though  the.  water  was  ^prcfsly  demifed  to  him. 

Lawrence.  Then  it  does  not  as  a  charge  even  ftate,  that  Sir 
Henry  is  owner  of  the  river:  that  it  is  true^  that  the  witnefs  in 
the  recital  of  his  evidence  fays,  that  he  **  knew  Sir  Henry  was 
owner  of  that  part  of  the  River,  becavfe  the  witnefs  had  rented 
the  Fijfjery  of  him;"  that  this  is. introduced  as  the  witnefs's  reafon, 
but  forms  no  part  of  the  charge  or  adjudication  :.  that  it  might  be 
good  evidence,  but  that  that  evidence  comes  too  iate>  for  it  is  afteif 
the  conclufion  of  the  charge. 

2.  That  the  information  ought  to  have  dated,  that  the  offence 
was  committed  in  fome  certain  place,  dcfcribingit:  and  negativing/^      T*    u      -'-^  U 
that  It  IS  a  park  or  orchard,    <5 c .j^WSSfgffiSf^e^^  private  property:  .     .      oMkaX  iJU^ 
that  the  aft  feems  intended  to  prevent  trefpaffcs  in  the  inclofurcs  of  ' 

other  people  and  not  to  protedt  rivers  in  uninclofed  places  ;  and 
that  therefore  in  an  open  pUce  it  would  have  been  no  offence,  and 
the  fpot  might  alfo  have  been  the  private  property  of  the  defendant,. 
his  own  incloled  ground.  But  this  objedion  was  not  noticed 
cither  by  the  bench  or  bar. 

3*  That  the  adjudication  of  the  penalty  was  to  Sir  Henry  as 
owner  of  the  River ,   and  not  as  owner  of  the  Fijhery. 

Morris  in  fupport  of  the  cohvidion,  infifled ;  that,  had  it  not  been 
ifor  the  cafe  of  [^]  the  K.  v.  Corden,  he  fliould  not  have  thought 
it  neceffary  under  that  a<ft  of  parliament  to  have  Aated,  that  this 
charge  was  the  complaint  of  the  owner:  that  Sir  lZ^;zry  appears 
fufBciently  to  have  been  the  owner :   that  there  was  no  technical 


[^ 


Tr.  j^fr.&  M.2  Salk,  637. 
'b'\  2.  39. 

[f]  i>/.  21  G.  3.  1781.  1  he  plaintiff  had  let  a  mill  to  the  defendant  "  together  with  all 
fireams  of  water,  locks,  iluices>  tJsTc.  for  driving  and  working  the  faid  mill,  and  for  confining 
the  waters  neceffary  thereto,   except  ibi  right  and  fri'vilegi  offfilng  in  all  the /aid  wat^j,  ^'c, 

[d]H.  9G,  3,  iy6g.  j^Burr^  2279. 
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form  in  which  it  was  neceiTary  to  fet  this  out;  and  that  ia  fub** 
llance  it  was  (o  dated  • 

Lord  Mansfield.  The  convidllon  muft  (hew,  that  the  juftices 
have  jurifdidtion;  and  that  has  been  done  here.  It  is  airo  necef- 
fary  to  (hew,  that  Sir  Henry  Hichborne  is  owner  of  the  fi(hery. 
Now  the  whole  of  the  allegation,  taken  together,  contains  an  aver- 
ment of  this  fadl,  giving  a  reafon  for  it:  and  whatever  is  alleged 
1  take  to  be  charge :  for  there  is  no  occafion  to  allege  any  thing 
but  for  that  purpofc. 

Willes  J.  The  convidlion  ftates  the  offence  to  be  committed  ia 
fucha  place,  &c.  **  contrary  to  the  form  of  the  ftatute:"  and  there 
I  fay  the  charge  ends :  all  befides  is  allegation  only  or  argument. 
Then  I  read  it,  that  the  offence  as  charged  is  pointed  againft  the 
defendant,  only  as  attempting  to  take  the  fi(h  againfl  the  coofent 
of  the  owner  of  the  river*  But  I  think  the  laft  objedlion  is  deci- 
iive;  for  the  penalty  is  adjudged  to  the  ufe  of  the  owner  of  the 
River  and  not  to  the  owner  of  the  Fijhery :  which  the  zGt  does  not 
authorize. 

A/I:burji  J.  The  con(lru6lion  ought  to  be  more  ftridl  upon  con- 
vidlions  than  upon  indidlments ;  and  the  reafon  is,  becaufe  in  the 
iirft  cafe  the  jurifdidion  is  fum(pary.  A  regular  convidlion  (hould 
have  charge,  evidence  ^nd  adjudication.  The  rule  is  firft  to  ftate 
the  charge,  and  then  the  evidence  is  to  follow ;  and  the  evidence  is 
not  to  extend  \^a]  the  charge.  Here  I  agree  with  my  brother  WilUs^ 
that  the  information  and  charge  end  at  the  words  **  contrary  to  the 
form  of  the  ftatute."  And  I  am  of  opinion  that  the  gift  of  the 
charge  niufl:  be.pofitivcly  fworn  to,  and  not  appear  only  by  argu- 
ment and  inference  :  and  that  here  even  the  evidence  is  only  argu- 
mentative, and  not  pofitivc  and  direclj  for  it  is,  *'  that  Sir  Henry 
Inhborne  is  owner  of  the  filhery,  becaufe  the  witncfs  once  rented 
it  of  him,  and  he  has  now  taken  it  into  his  own  hands." 

Buffer  ].  The  Court  in  confidering  convidlions  is  always  ftridl 
in  two  or  three  points,   i.  That  a  jurifdidion  is  (hewn  by  the  per- 


['t]  This  was  the  opinion  holdcn  by  Mr.  J.  Afohurfi  in  the  cafe  of  the  A\  v.  fiheaittajiy  E, 
toG,  3.  1780.  Dcr\L  33  J.  where  he  fiiys :  •'  'J'he  evidence  mull  t'O-zc,  bu:  ca::nct  iu^pl;  /i\y 
ilfiSis  in  the  iriformaiion.'*  Ir  was  aconviclion  on  the  g^mc  l.iWb  5  and  the  o.^jociion  uls  that 
the  hi;ltK!a.'icn  uid  not  fpcciiiially  allege  the  n<ceflary  rerjui:ire5.  It  was  an/wcied  ir):»t  it  was 
(uflicient,  if  ihis  appeared  in  any  part  of  ;he  record,  ;ind  tijit  it  did  appcj.r  in  x^^f:  cziJi-nre  ts 
fet  forth.  But  per  Lord  Ahujic'id,  Thi«^  wiJ  not  ro.  TUt  defendant  can  be  contitled  only 
of  the  charge  in  the  in.'orni.itiwn  ;"  and  ./!'.■/  muiibc  luiiident  to  fupporc  the  convidicn:  and 
theconvidion  was  accorJinijIy  quafncd. 
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1784.      fclonioufly  fet  fire  to,  burn  and  confume  a  certain  houfe  of  one 
^■^•^'"^      James  Ram/ay  there  fituate  (of  which  houfe  he  the  faid  John  Scofield 
J^        nvas  then  pojjejfedfor  a  certain  term  of  years  \\\^Vi  and  yet  to  come 
Scofield.    and  unexpired)  on,  Gf^.  with  force  and  arms  at,  &r.  a  certain  lighted 
wax  candle,  which  he  the  faid  "John  Scofieldh^d  then  lately  before 
fet  fire  to  and  lighted  did  unlawfully  wickedly  and  malicioufly  fix 
and  put  in  a  certain  clofet  under  and  adjoining  certain  wooden  flairs 
called  the  kitchen  flairs  in  the  aforefaid  houfe  of  the  faid  James  Ram^ 
Jay^  which  faid  houfe  was  then  and  now  is  fituate  and  being  in  a  cer- 
tain neighbourhood  and  flrcet  there  called  New  Bond  Street  and  con-- 
tiguousand  adjoining  to  certain  dwelling  boufes  thereof,  and  belonging 
to  divers  of  the  liege  fubjeds  of  our  faid  lord  the  King  :  And  that 
he  the  laid  John  Sco^eld  did  then  and  there  unlawfully  wickedly 
and  malicioufly  put  and  place  about  unto  and  againfl  the  faid  lighted 
candle  fo  fixed  and  put  by  him  the  faid  John  Scojield  in  the  faid 
clofet  as  aforefaid   divers   matches   and  fmall  pieces  of  wood  and 
other  combuftible  materials  with  a  wicked  and  malicious  intention  by 
means  tbereoj  then  and  there  felonioujly  tojetjire  to  the  aforefaid  boujfe 
of  the  faid  James  Ramfay  and  to  burn  and  confume  the  fame  to  the 
great  damage,  Csf^. 

The  fecond  count  nooiherwife  varied  the  charge  than  by  defcrib- 
ing  the  houfe  to  be  the  dwelling  houfe  of  the  faid  John  Scofield. 

The  third  count  flated  that  the  prifoner  fet  fire  to  certain  matches 
and  fmall  pieces  of  wood  &r«  in  a  certain  other  houfe  of  the  faid 
James  Ramfay  &c.  under  certain  wooden  flairs  &c.  by  means 
thereof  felonioufly  to  fet  fire  to  the  faid  lafi  mentioned  houfe  &c.i 
without  Aating,  that  it  was  in  the  pofTefHon  of  the  prifoner,  or  that 
he  had  any  term  in  it. 

The  fourth  count  charged  the  offence  to  have  been  committed  in 
the  fame  manner^  in  the  houfe  of  the  prifoner. 

The  fifth  count  charged  an  attempt  to  fet  fire  to  the  houfe  of 
the  faid  James  Ramfay,  and 

The  fixth  count  an  attempt  to  fet  fire  to  the  houfe  of  the 
prifoner. 

All  the  counts  laid  the  ofifence  to  have  been  done  felonioujly ;  but 
none,  of  them  charged  an  intent  of  fetting  fire  to  the  adjoiaing 
houfes. 

The  jury  found  the  prifoner  guilty. 

Several  objedions  had  been  taken  at  the  trial,  but  Lord  Mansfield 
declined  giving  any  opinion  upon  them,  declaring  at  the  time  to  the 
prifoner's  counfcl,  that  thc7  fhould  haye  the  full  benefit  of  them  be- 
fore the  court  J  though  fomeof  them  were  not  altogether  objections 
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meanor  was  punishable  as  a  mifdemeanor :  that  in  an  indiiSlnient  at 
Sbrewjbury^  which  charged  the  defendant  before  Adams  B.  with  an 
attempt  to  fubborn  a  man  to  commit  perjury^  it  had  been  holden  by 
all  the  judges,  to  whom  the  cafe  was  referred,  that  it  was  a  mif* 
demeanor;  and  the  defendant  received  a  heavy  fentence:  and  that 
in  the  cafe  of  [a]  Bujh  v.  Rawlins^  the  giving  of  a  bribe  to  forbear 
voting  at  an  eledlion  for  an  adverfary,  though  the  party  bribed  did 
not  forbear,  was  holden  an  offence. 
Buller  J. 

That  was  made  an  offence  by  the  [^]  adl  of  parliament. 

Bearcrqft.  There  is  alfo  the  cafe  of  [r]  the  K.  v.  Vaugban^ 
which  was  an  attempt  to  bribe  a  minifler  to  recommend  to  an  ofHce : 
and  of  \d\  the  K.  v.  jfobnfon^  which  was  an  attempt  by  an  attoroey 
to  bribe  a  witnefs. 

LiOrd MansfieiJ 2Lnd  Buller]. 

It  makes  a  great  difference,  whether  an  a<5l  was  done  ;  as  in  this 
cafe  putting  fire  to  a  candle  in  the  midfl  of  combuftible  matter, 
(which  was  the  only  a«fl  necefTary  to  commit  a  mefdemeanor)  and 
where  no  adl  at  all  is  done.  The  intent  may  make  an  a(ft,  innocenC 
in  itfelf,  criminal ;  nor  is  the  completion  of  an  adt,  criminal  in  itfelf, 
necefTary  to  conilitute  criminality.  Is  it  no  offence  to  fet  fire  to  a 
train  of  gunpowder  with  intent  to  burn  a  houfe,  becaufe  by  acci« 
dent,  or  the  interpofition  of  another,  the  mifchief  is  prevented  ? 

Cur.  advi/are  vult. 

And  now  Lord  Af^/^j;^^/^  delivered  the  judgment  of  the  court. 

After  flating  the  indi(5tment  his  Lordfhip  obferved,  that  the  third 
count  was  clear  of  all  poflible  obje<ftion  ;  for  there,  without  alleging 
that  the  houfe  is  in  the  prifoner's  pofTeflion,  it  is  faid  to  be  the  houfe 
of  James  Ram/ay  i  and,  as  it  would  have  been  a  felony  in  the  prifo- 
ner  to  have  burnt  fuch  a  houfe,  the  intent  was  there  properly  charged 
to  hcjeionious.  On  that  count  therefore  judgment  might  have  been 
given  ;  but,  as  on  that  the  evidence  did  not  fupport  the  charge^  we 
fliall  found  our  judgment  upon  thefirfl  count. 

Two  objedtions  have  been  made.  i.  That  this  ad  is  laid  to  have 
been  dont  Jelonioujly,  and,  as  that  word  cannot  be  rejeded,  and  no 
felony  is  chargedf  the  defendant  being  the  occupier  of  the  houfe^ 
the  intent  cannot  have  been  felonious  ;    and  the  indidment  confe- 


f^i]  Mentioned  in  3  Burr.  fo.  1236. 
^]  2  Geo.  2.  c.  24.  §  7* 
[r]  M,  10  Geo.  3.  1769.    4  Burr,  2494. 
y]  30  Car.ai    2  Show.  1. 
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quently  is  throughout  bad  :  2.  that,  if  this  word  is  rejeflcd,  the  in- 
didment  will  ftill  be  bad,  as  it  will*  then  charge  no  offence  at  all : 
it  being  merely  an  attempt  to  commit  a  mifdemeanor. 

The  defendant's  counfel  began  by  infifting  upon  what  is  now  fct-  Scofilld. 
tied  :  that  it  could  be  no  felony  in  the  defendant  to  burn  a  houfe, 
of  which  he  was  in  pofleflion  ;  and  therefore  that  it  could  not  be 
felony  only  to  intend  to  do  fo  :  and  fo  far  is  true.  But  they  urge 
further,  that  the  word  *'  felonioufly"  cannot  be  rejeflcd,  and  alfo 
that  the  defendant  cannot  be  convided  of  lefs  than  a  felony,  /•  e.  of 
a  mifdemeanor,  when  it  appears  upon  the  face  of  the  indidtment 
that  a  felony  is  charged  ^  and  fo  fay  they,  there  is  no  offence,  and 
there  can  be  no  judgment. 

This  argument  is  a  contradidion  in  itfclf ;  for  it  at  the  fame 
time  fays,  that  a  felonious  intent  is  and  is  not  charged.  Where  a 
particular  intent  is  charged,  the  whole  muft  be  taken  together, 
and  the  law  muft  fo  judge  of  it.  Here  the  intent  charged  is, 
that  he  felonioufly  attempted  to  burn  his  own  houfe  i  but  the  law 
fays,  that  is  not  a  felony  ;  and  therefore,  this  being  an  averment  re- 
pugnant to  the  legal  import  of  the  offence  charged,  the  word  **fe- 
jjioufly"  muft  be  rejeded.  To  this  the  King  v.  Holmes  [a],  is  an 
authority  exprefsly  in  point :  and,  when  examined  and  rightly  un- 
derftood,  is  not  liable  to  the  objedion  made  to  it  by  [^]  Lord  Ha/e, 
who  ftates  it  thus :  '^  A  man  indided  for  felonious  burning  of  a 
"houfe,  upon  not  guiify  pleaded,  a  fpecial  verdid  was  found,  it 
<<  was  adjudged  no  felony,  as  the  cafe  was  found,  yet  upon  the  fame 
**  indidment  he  was  adjudged  to  the   pillory,  and  fined  500  A  and 

bound  to  his  good  behaviour,  but  guare  of  thzt  cafe,  for  it  feems 

unreafonable,  becaufe  being  tried  for  felony,  he  hath  not  thofe 
^'  advantages  for  bis  defence,  as  if  he  were  indided  only  for  tref-^ 
"  pafs." 

He  fuppofes  the  cafe  properly  charged  and  that  there  was  a  fpe- 
cial verdid,  and  that  there  the  Court  gave  judgment  as  for  another 
crime.  Had  the  cafe  been  fo,  it  might  have 'well  deferved  the  quare 
put  by  Lord  Hale:  But  it  is  quite  miftaken  ;  for  there  was  no  fpe- 
cial verdid.  The  jury  found  a  general  verdid  of  guilty.  The 
indidment  was  removed  here  by  certiorari^  and  there  was  nothing 
before  the  Court,  but  the  indidment.  The  indidment  charged, 
that  Holmes^  being  poffefTed  of  a  houle  in  London^  did  felonioufly 
fet  on  fire  his  own  houfe  and  burn  it  with  intent  to  burn  the  houfcs 


^ 


[a]  M.  10  Car.  Cr.  Car.  376.    Sir  W.  Jones  351, 
[^]  H.P.C.  a.  173. 
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of  others  adjoining.  The  whole  argument  was  confined  to  the 
qucftion  of  what  was  charged  in  the  indictment.  The  Court  were 
of  opinion,  that  notwithdanding  it  was  charged  to  have  been  done 
ScoFiELD.  **  felonioufly,"  it  was  only  a  mifdemeanor,  and  they  gave  judgment 
as  for  a  mifdemeanor;  the  queftion  being  whether  a  felony  .or  not? 
This  is  apparent  inthe  report  of  the  cafe  by  Croke  J.;  and  in  yoyners 
cafe  [^1  in  1664  Kelyng  Ch.  J.  and  Wylde  ].  in  differing  from 
Hyde  Ch.  J.  ftate,  that  in  Holmes^z^X^  ••  all  the  Special  matter  was 
expreflcd  in  the  indi(flment/'  It  is  therefore  a  conclafive  authority: 
and  on  principle  and  reafon  it  appears  to  us  to  be  mod  clearly  right. 
This  being  fo. 

The  next  queftion  is,  Whetheran  ad  doneinpurfuancc  pf  an  intent 
to  commit  an  adl,  which,  if  compleated,  would  be  a  mifdemeanor 
only,  xan  itfclf  be  a  mifdemeanor  ?  It  was  objected,  that  an  attempt 
to  commit  a  mifdemeanor  was  no  offence :  but  no  authority  for  this 
is  cited ;  and  there  are  many  on  the  other  fide :  as  the  cafe  cited  i 
of  the  Kingw.  John/on^  the  King  v.  Sutton^  which  [i]  was  an  in- 
dictment for  having  in  cuftody  and  polTeflion  ftamps  with  intent  to 
imprefs  fceptres  on  fixpences,  fSc.  And  there  the  court  fay  •/  lad- 
ing wool  is  lawful ;  but,  if  it  be  with  an  intent  to  tranfport  it,  that 
makes  it  an  off^ence.  Here  the  intent  is  the  offence;  and  the  hav« 
ing  in  his  cuftody,  an  adt  that  is  the  evidence  of  that  intent."  But 
in  the  cafe  of  the  wool,  the  tranfporting  of  it  was  only  a  mifde- 
meanor, yet  an  adt  done  to  that  end  was  holden  indidlable.  In  the 
Kingly.  T'aylor,  the  Court  [c]  granted  an  information  as  for  a  na- 
fange  for  keeping  great  quantities  of  gunpowder  to  the  endangering 
of  the  church  and  houfes  where  the  defendant  lived.  There  is  alfo 
the  cafe  cited  of  the  King  y.  Samuel  Vaugban^  which  is  founded 
upon  the  fame  principle  as  that  of  \d'\  the  King  v.  Plympton ;  whore 
it  Was  holden  that  to  bribe  a  corporator  by  money  or  promifea  to 
vote  at  corporation  eleAions  is  an  offence,  for  which  an  information 
will  lie:  the  cafe  of  Vaugban  was  that  of  offering  a  bribe  for  an 
office,  and  if  received,  and  the  office  procured,  neither  party  would 
have  been  guilty  of  more  than  a  mifdemeanor :  artd  it  is  laid  down 
by  the  Court  in  the  cafe  of  [^J  the  King  v.  Langley  that  WQrds  di- 
rciSlly  lending  to  a  breach  of  the  peace^  are  indidable. 


■/?]    16  Car.  2.     Kcl.  29. 
b\  E.  10  G.  a,     2  Str.  1074. 
/]  Tr.   1$  G.  2.     2  Str.  1 167. 
y]  M.  II  G.  2.   1724.    2  Ld.Raym.  1377. 
[el  H.  2  Ann.     2  Salk.  697. 
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There  was  a  diftin<flion  made  at  the  bar  between  an  a(5l  done  with 
an  intent  to  commit  a  fclohy  and  an  a(ft  done  with  an  intent  to  CCT^- 
mit  a  mifdemeanor.  In  the  degrcei  of  guilt  there  is  great  difference 
in  the  eye  of  the  law,  but  not  in  the  dcfcription  of  the  offence.  So  ScofVeld. 
long  as  an  a(ft  refts  in  bare  intention,  it  is  not  punifhable  by  our  laws : 
but  immediately  when  an  adt  is  done,  tbe  law  judges,  not  only  of 
the  adl  done,  but  of  the  intent  with  which  it  is  done ;  and,  if  it  is 
coupled  with  an  unlawful  and  malicious  intent,  though  the  a6l 
itfelf  would  otherwife  have  been  innocent,  the  intent  being  criminal, 
the  aft  becomes  criminal  and  punifliable.  The  cafe  cited  of  the 
King  V.  Sutton  is  an  exprefs  authority.  We  arc  therefore  of  opinion 
that  the  indiftment  is  good. 

Rule  difcharged. 

hovd  Mansfie/d  then  reported  the  evidence:  and  ^/M\f  J.  pro- 
nounced the  judgment  of  the  court,  which  was, that  the  prifonerpay 
a  fine  of  300/.,  be  imprifoned  in  Newgate  one  year  and  till  his  fine 
be  paid  ;  and  that  he  give  fecurity  for  his  good  behaviour  for  7  years, 
himfelf  in  200  /•  and  two  fureties  in  100  A  each. 


Rex  V.  Inhabitants  of  St.  Andrew  Holborn,  s<7fun/ay, 

Feb,  7. 

TWO  juftices  by  an  order  remove  William  Moore  ^  Margaret,  Settlements 
his  wife  and  theirfive  children,  from  the  parifh  of  St.  Andrew  quired  a^' 
Holborn  in  the  city  of  London  to  the  townfliip  of  Aftonjuxta  Bud-  pubUck 
worth  in  the  parifli  of  Great  Budwortb  in   the  county  of  Cbefter.  ^^he"acoi 
The  feilions  on  appeal  adjudge  the  fettlement  to  be  in  the  city  of  traaismade 
Batb^  quafli  the  order,  and  ftate  the  following  cafe :  andtheycar's 

That  the  pauper,  William  Moore,  was   born  in  the  townftiip  of  cd^upon"aiid 
Aftonjuxta  Budwortb  in  the  pari(h  of  Great  Budwortb  in  the  coun-  aifo  the  laft 
ty  of  Cbejier  (where  his  father  rtfided  for  many    years  and  till  the  ^'^^'\^^^'^^ 
timeof  his  death;  and  that  being  thereby  legally  fettled  in  Ajlon  inanextrapa- 
aforefaid,  about  the  year  1760  became  a  yearly  hired  fervant  to  Mr.  rochial place, 
Squire^  an  attorney  in  Furnivai's  Inn  London,  with  whom  he  lived  JetdemenYis 
under  fuch  hiring  about  eight  years:   that  the  ufual  place  of  Mr.  inthatviilin 
Squire's  refidence  was  in  Furnivars  Inni   but  he  ufed  frequently  to  winch  the  laft 
goto  Baibiov  his  health,  where  the  faid  William  Moore  always  accom-  ^edmc  forty 
panied  him,and  where  his  (lay  on  fuch  occafions  was  fomctimcs  for  days  have 
four  or  five  months  together:  that  he  was  always  in  lodgings  there,  and  ^^dei  Yhe 
generally  on  the  South  Parade  in^tbe  pariih  of  St.  James  in  Batb ;  contrafi. 

and 
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and  that  during  the  latter  part  of  the  eight  years  aforefaid,  that  is 

to  fay,   during  the   laft  three  years  thereof,   the  faid  Mr.  Squire  x^^^ 

fided  rather  more  at  Bath  than  at  Furnivars  Inn',  and,  the  laft  time 

The  Jnha-    the  faid  William  Moore  was  at  Baib  with   him    the  faid  Mr.  Squire 

St^ANDREvr  ft^y^^  feverarmonths  in  his  ufual  lodgings  on  the  South  Parade:  that 

HoLBORN.  *  the  faid  William  Moore  quitted  the  faid  Mr.  Squire\  fcrvice  in  May 
1768,  having  refided  with  him  about  four  months  previous  thereto 
in  FurnivaVs  Inn^  that  is  to  fay  from  the  preceding  Cbrijimas  till 
the  faid  month  of  May:  \\\^x,  FurnivaVs  Inn  \%  an   extra-parochial 

sDh!^^^^^^  place;  and  that  the  faid  William  Moore\izx\i  not  done  any  adl  where- 
by to  gain  a  fubfcquent  fettlement,  either  before  he  entered  into,  or 
fince  he  quitted  the  fervice  of  the  faid  Mr.  Squire. 

This  cafe  came  firft  before  the  court  in  Trinity  Term  laft,  when 
fome  doubt  having  arifen»  whether  under  the  authority  of  a  very 
particular  cafe,  that  of  [a]  the  K.  v.  The  Inhabitants  of  Alt  on  ^  a  fet- 
tlement could  be  acquired  by  any  intermediate  fervice,  where  the  laft 
forty  days  of  the  fervice  were  performed  in  an  extra*parochial  place, 
the  Court  wiflied  to  be  further  informed;  whether  FurnivaVs  Inn^ 
which  had  been  ftated  to  be  an  extra-parochial  place,  was  or  was  oot 
of  fuch  defcription,  that  it  might  be  made  a  vill  \  and  directed  the 
cafe  to  be  fent  back  to  the  feflions  for  that  purpofe. 

That  Court  returned,  that  ••  F«rmv<a/'j  Inn\%  no  townihip  or 
vill  withinthe  meaning  of  the  ftatute  of  the  13  &  14th  years  of  the 
reign  of  the  late  King  Charles  the  Second  %  and  that  no  removal 
has  been  made  to  it." 

And  now  Silvejier^  Leycejier  and   Heywood  S.  (hewed  caufe  in 

Fckjii.       fupportof  the  order  of  feflions;  and  infifted,  that  a  removal  to  the 

birth-place  of  a  pauper,  as  in  the  prefent  inftance,  cannot  be  fup- 
.*  ported  I  if  the  pauper  has  at  any  period  of  his  life  by  any  adt  of  bis 
own  acquired  a  fettlement :  that  a  pauper  may  be  faid  to  be  hired 
in  every  place,  in  which  during  his  year  he  ferves :  that  the  cafe  of 
[^]  the  K.  V.  The  Inhabitants  of  St.  Peter  %  in  Oxford  was  in  point; 
that  there  the  fervice  began,  and  ended  in  an  extra-parochial  place,  and 
jet  an  intermediate  fervice  in  any  place,  was  holden  to  give  a  fettle- 
ment; and  that  confequently  a  fettlement  was  here  gained  at  Bathi 
xhat  this  muft  be  fo,  unlefs  a  difference  arofe  from  the  circum- 


u 


[«J  E.  30  G.  X.  1757.  Burn's  Juft.  Ed.  1793,  3,  49^  Burr.  Scttl.  Car.418. 
Tr.  8  G.  Scr.  524.  fgl.  194,   Caf.  of  b^U,  105.  8  Mod.  49, 
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ftance  thai  Batb  was  a  place  of  public  rcfort :  that  this  wiS  a  diT-      1784, 
tindion   not  wjrranted  by  any  authority,  any  more   than   it  was  by      v-^-v^^ 
,  principle  or  the  reafon  of  the  thing:   that  the  words  of  the  ftatute        ^^,^ 
\^a]  were  general  :   that  it  v^as  highly   unreafonable,   that    any  fuch    Theinha- 
cxempiion  (hould  be  claimed:  that,  if  thefe  places  were  foinetimes     l>'ian:«;  of 
fubjesfted  to  an  extraordinary   burthen,  they  were  much    more  than    \ul^'l^^^^. 
compcnfatcd    by  receiving   at  all  times  extraordinary  benefits :   that 
the  Scarborough   cafe,   the    K^  v.    Alton    abovementioned^    which 
fcemed  to  cftablifli  this  dodrine,    had  been  denied  in  [^J  the  iC*  v. 
the  Inhabitants  of  Batb  Eajlon :  that,    if  it  were  ftill  urged,    that 
the  fervicc  in  that  cafe,  finally  clofed  in  a  place  where  a  fettlemcnt 
might   be   acquired,  fuch   circumftance  could   not   vary  the  law  : 
that  if  the  pauper  had  been  in  a  capacity  to  acquire  a   fettlernent  in 
Batb^  and  had  there  acquired  one,  fuch  fettlemcnt  could  not  be  done 
away  by  a  fubfcquent  refidence  in  another  place,  where  none  could 
be  acquired  :  that  the  law  knew  no  mode  by  which  a  fcttlement  ac- 
quired in  one  place  could  be  divefled,   unlcfs  by  the  acquifition  of 
a  fubfequent  one  in  another  :   that  it   was  no  more  than  if  his  maf«- 
tcf  had   taken  the  pauper  abroad,  or  had  removed  with  his  family, 
from  time  to  time,  into  fomany  different  parilhes  at  home,  as  never 
to  have  been  refident  in  any  one,  for  the  fpacc  of  forty  days  :  that 
the  cafe  pf  [c\  Doulting  v.  Stokelane^  is  in  point :  that  the  Court 
there  fays,   **  Suppofeone  go  and  live  as  a  fervant  in  an  extra-paro- 
**  chial  place,  being  neither  town  nor   village,  would  t bis  di/c barge 
**  bim  of  all  otberfetilemcnts?     As  he  (hall  not  (lay  where  he  is  not 
•*  fettled,  fo  he  muft  go   where  he   is   laft  legally  fettled,  where  be 
*'  could  befent.**     That  the   Scarborough  cafe,  from  what   is  faid  of  » 

it  in  that  of  Batb  Eajion^  was  throughout  to  be  taken  as  a  determi- 


[rt]  1 3  &  1 4  Car.  2.  c.  1 2. 

[^]  £.  14  G.  3.  1774.  Burr.  Settlement  Caf.  774.  The  judgment  of  the  Court  in  this  cafe 
was  as  follows.  Lord  MansfitU,  Where  the  laft  forty  days  of  his  term  are  ferved,  there  is  the 
fcttlement  of  the  fervant.  It  is  immaterial  to  him  where  his  mailer  is  fettled.  The  Scarhorougb 
cafe  was  very  particular:  whatever  may  be  faid  in  general,  muli  be  underilood  to  apply  to  the 
particular  circumilances  of  the  cafe  before  the  court.  A  certificated  mnn  hired  for  a  year  coul^f 
gain  no  fetilement  at  Ehetham,  where  he  was  certificated  :  at  Scar/foro.wi^O  they  talk  of  a  new 
hirin^  ;  and  the  mailer  fays,  lime  enough,  when  we  get  home:  there  was  only  ^fcpuming  is:ix 
part  of  the  time  at  Scarborough  in  the  middle  of  the  fervicc :  had  he  not  been  a  certihcated  man, 
no  doubt  couid  have  arifen.  Thatcafc  does  not  lay  down  a  general  law,  2s  to  public  places; 
if  fo,  it  is  certainly  wrong. — Afion  J.  As  public  places  derive  fo  much  benelit  from  therefore. 
10  them,  there  is  greater  reafon  that  they  (hould  be  charged,  than  that  they  (hould  be  cafcd  of 
the  bufthen.  U'ilhs  J.  hfojourner^  for  forty  days  is  the  term  ufcd  as  one  of  the  dcfcriptions 
of  perfons  who  are  enumerated  as  objcds  of  removal  under  the  llatute  13  &  14  Car.  2.  c.  12^ 
in  future  therefore  it  may  be  Dnderllood,  that  fcttlements  may  be  acquired  by  fervice  in  public* 
places. 

[r]  H   IX  Add.  Fort.  219. 
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nation,  founded  upon  its  own  numerous  and  very  particular  circum*  . 
ftancc?,  or  at  moft,  as  making  an  exception  not  to  be  carried    farther 
than  the  cafe  of  certificated  perfons:  and  that  this  did   not   fecni  to 
Thernha-     be  the  rulc  in  the  cafe  of  apprentices,  than   which  there   could  be 
bitantsof     none  that  bore  aclofer  analogy  to  the  prefent;  for  that  there  it  had 
^iioLBORN?^'  been  determined   in   the  cafe  of  \a\   the  K.  v.  the  Inhabitants   of 

Petbam^  that  a  pauper  refiding  under  a  certificate  in  one  parifh,  and 
binding  himfelf  as  apprentice  in  another  to  a  mader  refident  under 
a  certificate  (onrier  which  mafter  he  confequently  could  no  more 
acquire  a  fettlement  there^  than  he  could  in  an  extra^parochial  place) 
may  yet  acquire  one  on  an  adignment  to  anew  mafler  in  any  other 
parifli ;  and  was  adjudged  to  havc^one  fo  in  the  very  pari(h,  in  which 
..;      the  pauper  had  himfelf  been  a  perfon  certified. 

Bearcroft  and  Dayrellt  in  fupport  of  the  rule  to  quaili  the  order 
of  Sefljons,  contended  ;  that  the  Scarborough  cafe  precifely,  and  in 
every  particular,  correfponded  with  the  prefent:  and  that,  if  it  did 
not  decide,  that  fettlements  could  not  be  gained  at  public  places,  the 
point  refolved  mud  have  been,  that  the  fettlement  was  defeated  by 
the  circumftaoce  of  the  laft  forty  days  having  been  ferved  in  a  place» 
in  which  a  fettlement  could  not  be  acquired  :  that  this  cafe  confining 
the  right  of  fettlement  to  the  place  where  the  laft  forty  days  were 
ferved,  to  that  place  in  the  prefent  inftance  no  removal  could  be 
made;  and  there,  confequently  no  fuch  right  could  arife :  that  with  a 
view  to  this  point,  whether  a  fettlement  could  here  be  gained  under 
fuch  forty  days,  the  cafe  had  been  fent  down  to  the  Seflions  to  have  it 
ftated  ;  whether,  though  at  the  time  there  were  no  parifti  officers 
appointed,  Furnival's  Inn  was  or  was  not  a  place,  in  which,  under 
the  ilatute  13  &  14  Car.  2.  fuch  appointment  might  be  made:  and 
that  the  Scarborough  cafe  was  fubfequent  to  that  of  St.  Pelers,  and 
a  very  deliberate  and  folemn  judgment. 
Lord  Mansfield. 

There  were  a  variety  of  circumdances  in  the  Scarborough  cafe.  It 
fettles  no  general  principles  at  all ;  and  the  fad  of  the  fervant  being 
a  certificated  man,  which  is  a  flatutable  difabiiity,  was  to  be  fure  a 
material  circumlUnce  in  that  cafe. 

On  the  re-flatement  it  appears,  that  Furnivars  Inn  is  no  vill  or 
townfhip  under  the  ftatute  of  Car.  2;  but  the  hiring  there  was  fuch 
a  hiring  as  lays  a  foundation  for  a  fettlement,  though  it  could  n6t 
fix  a  fettlement  there.     Yoa  mufl  look  back  therefore  to  the  laft 


[a2  M.  14  G.  2,  J  740.  Burr,  Scttl.  Caf.  154. 
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place,  FurnhaVs  Inn  excepted    (/.  e.  thelaft  place  where  rights  of     1784* 

this  fort  could  have  efFcdt  given  to  them)  in  which  during  the  con- 

tradl  forty  days  were  ferved.   That  place  is  Baih  :  and  it  having  been 

now  eftablifhed,  that  fettlcments  may  be  gained  at  public  places,  this    The  Inha- 

pauper  was  fettled  at  Ba/Jb,  notwithflanding;  the  ScarborouRb  cafe.      ^  ^'f^"^*  °^ 

n    Jf       1  ^  ^  St.  Andrew, 

Not  a  word  has  been  faid  by  thecounfel  for  St.  Andrew  upon  the 
principle  of  the  decifion  in  the  cafe  of  St.  Peters  in  Oxford. 

Rule    difcharged,  and   order  of  Seflions, 
quaihing  the  order  of  Juftices^  affirmed. 

» 

T^  T     t  T*^     1  T^  /•  Saturday 

Rex  V.  John  Eyles  Elqr-  fr-^.7tii. 

TW  O  juftices   allow   a  rate,  made  for  the  relief  of  the  poor 
of  the  parifh  of  St.  Bridget^  otherwife  Bride  ^^  in  the  ward  of 
Farringdon  Without  in  the  city  of  London. 

Upon  the  appeal  of  John  Eyles  Efq.  Warden  of  the  Fleet,  al- 
leging that  he  is  aggrieved,  and  that  the  faid  rate  is  not  equal  and 
equitable  ;  inafmuch  as  he  is  rated  as  an  occupier  at  and  after  the 
rate  of  2; 00/.  per  annum,  when  he  is  in  'fadl  an  occupier  of  one 
melTuageor  tenement  of  the  yearly  value  of  40  /.  and  no  more,  the 
SefTions  at  the  Guildhall  in  the  city  of  London  confirm  the  rate,  and 
ftatc  the  following  cafe: 

That  his  prcfent  Majefty,   by  virtue  of  his  letters  patent  bearing  Thewardea 
date  the  5th  day   of  March  in  the  firft  year  of  his  reign,  gave  and  ratUbieTo  ^* 
thereby  granted  unto  the  faid   John  Eyles  the  faid  office  of  Warden  the  poor,  at 
or  keeper  of  the  Fleets  and   the  cuftody  of  the  prifon  and  gaol   of  ?^^"''*^'*'  ^^^ 
the  Fleet,  fituatc  and  being  in  thcpariflh  of  ^d\nX.  Bridget,  oiherwifc  uponThJ* 
Saint  Bride's,  without  Ludgate,  London,  and  of  the  prifoners  com-  lodgings  of 
mittcd  or   to  be  committed  to  the  prifon  and   gaol    of  the    Fleet  ^^^  P^^oncri. 
aforefaid^  and  the  capital  nieffiiage  for  the  cuftody  of  the  prifoners, 
and  thirteen  meffuages   in  the  parifti   aforefaid,  and  all  other  mef- 
fuages,  lands,  tenements,  and  hereditaments  to  the  faid  office   be- 
loDging  and  appertaining;  and  all  thofe  rents  or  annual  payments, 
liTuing   from  and  out  of  themeiTuages  lands  and  tenements,  within 
the  faid  city  of  London  and  fuburbs  of  the  fame  to  the   faid  office 
and  cuftody  of  the  prifon  and  gaol  of  the   jF/^^/ aforefaid  belonging 
and  appertaining;  and  all  the  other  fees,  falaries,  rents,  profits,  emo- 
luments, commodities,   privileges  and   hereditaments  to   the  faid 
office  and  prifon,  and  to  the  keeper  or  cuftody  of  the  fame  or  either 
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of  them   in    any  wife    belonging   or   appertaining;    and   him  the 
faid  ^obn  Eylet  Warvkn  or  keeper  of  iht  Fleet  and  of  the  prifon  and 
gaol  of   the  Pleet  aforefai.d  did    make  and   conftitute    by  the  faid 
Eyles.      letters  patent,  To  have  hold  tind  exercife  the  faid  offices,  meffua^es, 
lands,   tenements,  rents,  annuities,    fees,  falaries,   liberties,   profits^ 
advantages  and  hereditaments  aforefaid,   and  all  and   Angular  other 
the-premifes  aforefaid,  with  their  and  every  of  their  appurtenances^ 
unto  the   faid  John  Eyles  by  himfelf,   or  his  fufficicnt  deputy   or 
deputies,  for  whom  he'  fhould  be  anfwerable,  for  and  during  the 
will  and  pleafureof  his  Majefty  his  heirs  and  fucceflbrs,  in  as  ample 
a  manner  and  form,  as  his  father  yobn  £y/f/ deceafed,  or  any  other 
Warden  of  his    faid   Majefty's    prifon  of  the  FItet   aforefaid,  and 
keeper    of  the  palaces   at   Wejlminjler  aforefaid  or  either    of  them, 
heretofore  had,  held,  ufcd  or  enjoyed,  or  ought  to  have  had,  held, 
ufed  or  enjoyed,    the  faid  offices,    and  other  the  premifes  aforefaid, 
or  any   or  either  them:  and   it  further  appears  to  this  court  in  evi- 
dence, and  is  admitted  by  all  parties,  that   the    thi/teen    meiTuages 
mentioned  in  the  faid  letters  patent,  have  iince  the  date  thereof  been 
reduced  in  number  to  nine  diftind    tenements,    or  mefluages,    the 
occupiers  of  which  are  refpedlivcly  aflcfled    and  rated  in    the  pari(h 
books,  and  are  not  included  in  the  above   complained  of  rate;    and 
that  part  of  the  capital  mefluage  in  the  faid  letters  patent  mentioned 
confifts  of  certain    rooms  in  which  the  prifoners,    committed   and 
detained  in  the  faid  prifon,  in   the  cuftody  of  the   faid  John  Ey/es^ 
as  Warden,  arc  lodged;   who  feveially  and   refpedlivcly    pay  to  the 
faid  Jobri  Eyles   as  Warden    the  weekly   fum   of  one  (hilling  and 
threepence  for  each  of  the  faid  rooms,    when  occupied  in  the  faid 
prifon;  and  that  a  certain  other  part  of  the   faid  capital  mefluage  is 
ufed  as  a  feparate  dwelling  houfe,  for  the  refidence  of  the  faid  Jobn 
Eyles,  as  Warden,  and  occupied  by  him  his  family  or  fcrvants;   and 
which  faid  laft-mentioned  parti  is  of  the  yearly  value  of  40/.     ^nd 
tbat  tbe  prejent  Warden  and  bis  late  father  have  conjiantly  paid  to 
the  poors  rate  for  tbe  faid  prijln   at    tbe  rate  of  300  /•  per  annum  ^ 
until  within  a  few  years  lajipaji\  wben^  upon  the  raijing  of  tbe  faid 
rate  to  tbe  fum  of  400  A    the  IVarden  firfl  objeSled   to  tbe  payment 
thereof'^  and  that  the  whole  of  the  capital  mcffuage,    as  well  tbat 
part  occupied  by   prifoners  as  aforefaid,  as  that  other  part  occupied 
by  the  faid   John  Eyles ^  his  family  or  Servants  as  aforefaid^   is  ge- 
nerally  rated  m  the  aforefaid   afl'cflment;  and  the  faid  John  Eyles^ 
was  a0eiled  thereuntOj  and  in  rcfpedt  thereof. 

This 
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This  cafe  came  before  the  court  in  E^-iJer  Term  laH:,  when  it 
was  fc.nt  back  to  the  court  of  quarter  Seflions,  to  have  the  fad  Hated 
whether  the  ufage  had  been,  to  rate  the  whole  prifon. 

And  now  IVi/fon].  and  Rofe  fliewed  caufe  in  fupport  of  the  order      Eylbs, 
of  SefTions  confirming  the    rate;    ^nd  fVilfon  ].    inlifted,    as    there 
could  be  no  doubt,  but  that  he  would  be    liable  to    this  charge,  {f  ^^f^^^^ 
the  grant  had  been  to  the  Warden  generally,  and  without  any  pur-  ,78/''"* 
pofe  cxpreflcd,  that  it  was  in  vain  for  him  to  contend,   that  he  was 
difchargcd  ;   becaufe  he  is  obliged  to  receive  prifoncrs,  and  rellraified 
from  taking  more  than  is.   and  3^.   [a]  a  we.  k :  that  ttvis    is  very 
far  from  cftablifliing  that  he  is   not  the  occupier,    as  it  is    no    more 
than  a  direction  for  the  good  of  the  Public,  that  he  (hall  occupy  in 
that  particular  manner  :  that  at  moft  it  could  only  go  to  the  quantum 
of  the  rate,  againft  which  the  appellant  did  not  appear  to  complain  : 
and  that,  if  he  was  not  the  occupier,    there    was   clearly  no  other: 
that  where  a  certain  annual  profit  to  the  amount  of  400/.  arifcs  out 
of  lands  and  tenements,  and  nobody  elfe  is  rateable,  there  is   no  in- 
ilance,  or  can  there  be  any   plaufible  pretence,  that  the  perfon   re- 
ceiving the  profit  (hall  not  be  charged.     That  in  the   Hofpital  cafe 
[^]  nobody  received  profit  or  rent :  that  the  ufe  and  enjoyment  there 
was  folcly  in  the  objcdls  of  a  charity  :  that  here,    when   the  rooms 
arc  not  occupied  by  the  prifoners,    the  Warden  may,  if  he  pleafe 
ufe  them  in  any  other  way  :  that  this  cafe  is  like  that  of  a  lodging 
houfe  or  rather  a  fpunging  houfe;    in  which  cafes  the   landlord  is 
rated    for  the  whole  houfe  :    that  the  cafe  of   [c]  Rob/on  v.  Hyde, 
was  in  point:   that  there  the  tenant  was  re  ft  rained  from  occupying 
in  any  other  way,  than  for  the  purpofes  of  divine  fervice  i   and  yet, 
as  he  had  made  a  profit  of  his  pews,   he   was    holden  rateable  for 
their  produce,  although  nobody  had  ever  been  rated,  for  this  fpecies 
of  property  before ;  and  that  there  was  as   little  reafon  to  Uy  that 
the  prifoners  could  be  confidered  as  occupiers  here,   as    that  the 
keepers  of  pews^  could  in  that  cafe  be  fo  holden.     That  the  opinion 
of  the  Chief  Baron  and  other  Judges,  [d]  (the  two  Chief  Juiliccs  and 
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[a"]  The  St.  8  &  9  W.  3.  c.  27.  §  14.  reflrains  the  Marfhal  of  the  King's  Bench,  and 
Warotn  of  ihe  Fleet,  trom  taking  more  than  2  /.  and  6  </.  a  week,  under  a  penalty  of  twenty 
pounds ;  and  by  a  fubicquent  ad\,  2  G.  2.  c.  22.  §  4.  power  is  given  to  certain  ningidrates  ta 
ellabliih  the  (urn  to  be  taken,  and  they  by  an  order  dated  Muj  i9ih,  L729,  direded  that  where 
the  Warden  of  the  Fleet  (hali  find  bedding  and  furniture  he  Ihall  be  permitted  to  take  2  j.  6  tL 
per  week  ;  but  otherwife  no  more  than  1  s.  3  J. 

[^]  Tr.  9  G.  3.  1769.     Rex  v.  the  InhabiuiHs    of  St.  liaxtholomew  the  Lefs,  4  Burr. 

2435- 

[f]  Tr.  23  G.  3. 1783.  ante  310. 

[a]  Skinner,  Ch.  B.  Gould^  Willes,  A(hhur(l«  filackflone  and  Nares^   Juftices  j  and  Eyre, 
Hotham  and  Peiryn.  fiaroiu. 
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^784.       BuVer  J,  excepted)  given  to  the  commiiTioners  of  the  window  tax ; 

^^ — V — '     that  the  Marftial  was  not  liable  to  berated  for  the  windows  of  the 
l^       King's  Bench  prifon,  had  been  urged  j  but  that  the  two  adls  had  no 

Eyles.  connection  witli  each  other:  that  the  phrafe  of  that  adl  [tf]  is 
*' dwelling  houfc  :*'  that,  if  the  Marftjars  right  and  that  of  his  family 
bad  been  confined  within  the  limits  of  that  part  of  the  building, 
.  which  was  his  ufual  refidence,  and  the  other  part  had  been  allotted 
exclufively  to  prifoners,  fuch  part  would  not  have  been  properly 
a  dwelling  houfe;  and  that  it  might  probably  have  been  ib  confi- 
dcred  by  the  judges :  that  the  two  adls  were  procured  with  very  dif- 
ferent objecfls  in  contemplation  ;  and  that  many  buildings,  which 
would  not  fall  within  the  provilions  of  the  window  tax,  would  be 
indifputably  rateable,  under  the  more  comprehenlive  fcheme  of  tax- 
ation for  the  poor. 

i^^alfo  infilled,  that  the  only  queftion  was,  whether  a  profit  was 
made?  That,  if  there  is,  though  the  houfes, appropriated  in  prifons 
to  public  officers,  are  as  neceflary  to  the  public  fervice  as  the  wards, 
yet  they  mufl  be  liable :  that  fuch  is  the  principle  of  the  decifion  in 
the  cafe  of  [^]  the  K.  v.  the  Occupiers  of  St,  Luke's  Hofpital;  and 
that  the  principle  was  the  fame  in  the  cafe  of  [c]  the  K.  v.  Maf^ 
ttewSf  the  occupier  of  one  of  the  royal  lodges  at  Wind/or  i  as  well 
as  in  thofe  of  [/]  the  Cheltenham  Spa,  and  [e]  the  Glbucejier  engine 
houfe  $  and  that  there  could  be  no  difference  between  the  wards  and 
his  own  houfe  in  point  of  liability,  as  he  had  the  controul  over  the 
whole  prifon,  and  let  the  wards  for  a  certain  fum. 
Lord  Mansfield  now  calling  upon  the  other  fide, 
Bearcroft  and  Silvefier  argued  in  fupport  of  the  rule  to  quafh  the 
order  of  Scffions,  confirming  this  rate:  and  Bearcroft  contended,  that, 
the  ufe  and  application  of  thefe  premifes,  which  was  for  the  pub- 
lic fervice,  feemed  to  exclude  the  idea  of  an  occupation  by  any 
individual  whatfoever :  that  it  was  not  an  exemption  of  this  pro- 
perty  that  was  here  infifted  upon  i  for  there  may  be  a  fubjedl  rate* 
able,  and  yet  no  pcrfon  in  refpedl  of  that  fubjcift  to  be  rated :  that 
fuch  was  a  late  cafe,  that  of  [/]  the  K.  v.  Waldo:  that  it  is  not  fuf- 
ficient  to  find  houfe  or  land,  an  occupier  mufl  alfo  be  found  :  that  in 


[tf]  6  G    3.  c.  38.  S  2. 

\b\  M.  1  G.  3.  1760.  2  Burr.  1053.  1  Blackft.  249. 
t<]  H.  17  G.  3.  1777.  ante  1. 
//]  Tr.  17  G.  3.  1777.  Rex  1;.  Miller,  Cowp.  619. 

[<-]  E.  23  G.  3.  1783.  Rex  f.  Inhabitants  of  St.  Nicholaj  Glouceflfrj  ante  262.    And 
vide  Rex  "j.  Hogg,  E.  27  G.  3.  1787.  lb.  266. 
[/]  Tr.  23  G.  3.  1783.  ante  358. 

the 
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the  cafe  of  [ci]  St,  Lukes  Hofpital,  there  was  a  houfc  inhahifed,  but 
nobody  who  could  be  confidered  in  the  characfler  of  occupier  ;  al- 
though no  doubt,  the  legal  eftate  was  in  fome  truftce:  that  merely 
to  fay  that  if  this  perfon  cannot,  no  other  perfon  can  be  rated,  is 
therefore  to  fay  nothing:  that  the  warden  is  here  in  like  manner  a 
truftec,  and  that  the  grant  to  him,  was  for  the  purpofe  of  keeping 
the  prifoners.  That  the  opinion  of  the  judges  in  the  cafe  of  the 
commiffioncrs  of  the  window  tax,  November  18th  17791  is  an  autho- 
rity, that  clofely  applies  to  the  prefent :  that  that  cafe  ftates,  that 
the  adl  diredls  the  rates  to  be  charged  on  [<^]  the  "inhabitants  or 
"occupiers  of  dwelling  houfes";  and  the  commifTioners  adjudge,  that 
the  houfe  of  Benjamin  Thomas^  Marflial  of  the  King's  Bench  prifon, 
and  the  houfe  of  his  officers  and  fervants,  arc  properly  rated  for  51 
windows  in  his  and  their  dwelling  boufes ;  and  that  the  windows 
within  the  faid  prifon,  are  not  rateable  to  the  faid  tax  :  that,  if  the 
Marflial  of  the  King's  Bench  was  not  an  occupier  of  the  windows 
of  the  King's  Bench,  as  an  inhabited  dwelling  houfe,  no  more  was 
the  Warden  of  the  F/eet  an  occupier  of  a  houfe  :  that  it  was  true, 
tbat  it  was  not  exprefsly  ftated  in  that  cafe,  that  a  profit  was  made 
by  the  Marfliil ;  but  that  this  was  a  fadl  of  fo  very  public  notoriety, 
that,  it  was  not  poflible  that  it  could  be  unknown  to  the  judges: 
that,  as  to  former  acquiefcences,  the  Court  cannot  determine  a  ge- 
neral queftion  upon  one  man's  aHmiffion  :  that  the  cafe  of  Rob/on 
V.  Hyde  was  very  different :  that  the  property  there  was  taken  to 
be  in  the  nature  of  a  rent,  and  that  the  tenant  had  the  intire  dominion 
and  occupation. 

Silvejler  alfo  contended,  that,  with  refpedl  to  the  occupation, 
every  prifoner  as  to  this  Hatiite,  was  the  occupier  of  his  own  room  : 
that  the  weekly  payixient  which  he  makes  to  the  Warden  is  not  a 
rent,  but  a  perquifite  of  office  :  that  the  property  of  the  prifon  \t  in 
the  crown,  the  cuftody  of  it  only  in  the  keeper  or  Warden,  and  the 
occupation  in  the  prifoners  :  that  the  Marflial  of  thp  King's  Bench 
prifon  rauft  be  taken  as  having  the  fame  perquifite  ;  for,  as  his  pri- 
fon is  a  part  of  this  court,  and  his  weekly  allowance  is  paid  by  it, 
th6  Court  muft  notice  it,  though  the  cafe  does  not  exprefsly  fo  fiod; 
and  then  this  cafe  falls  withm  the  refolution  of  the  judges  upon  the 
window  tax  a6t :  that  he  is  bound  to  receive  ihe  prifoners,  whether 
they  can  pay  or  not:  that  he  has  no  power  of  diftrefs  :  that^  it   they 


[a]  M.  1  G.  3.  1760.  2  Burr.  1053.  1  Blackft.  249, 

{6}^  The  words  of  the  ftac.  6  G.  3.  c.  38.  §  z*  are  *<  there  ihall  be  charged  and  paid  for 
every  dwelling  houfe  inhabi ted ^  &Ct'! 

are 
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J784.  pleat  dwelling  houfe  as  to  all  the  windows :  but  here  the  Warden 
is  not  rated  merely  as  inhabiting.a  dwelling  houfe,  but  as  occupy- 
ing a  tenement^  a  property  yielding  profit :  and  ufage  is  coupled 

EvLEf.      with  the  general  principle  of  rateability. 

AJhhurJl  J. 
There  is  no  foundation  in  juflice^  or  even  any  technical  reafon 
for  not  rating  this  property.     It  is  largely  produdive :  and  I  am  of 
opinion  that  it  is  in  the  occupation  of  the  Warden. 
Buller  J. 
I  have  not  the  leaft  doubt,  but  that  this  queftion  arofe  out  of  the 
window  tax  determination  ;  to  fay  the  beft  of  which,  it  was  a  very 
merciful  one.     But  it  does  not  govern    this,   or  apply  to  any  cafe 
upon  the  poor  laws.     The  whole  of  it  is,   that  in   taxing  lights  in 
houfes  the  Legiflature  did  not  mean  to  rate  any  occupier   for  that 
which  was  not  a  compleat  dwelling  houfe,  as  to  all  its  windows; 
and  this  is  not  a  rule^  but  upon   this  particular  ftatute.     I  had  oo 
doubt  upon    this   cafe  as  it  ftood  before;   and  think  the  Warden 
ought   to   be    rated,   independant   of    the  circumflance  of  ufage, 
Ufage  may  be  material  to  explain  facfls,  but  never  can  controul  the 
words  or  meaning  of  an  a(5lof  parliament.     Thequeftion  whether 
prifoners  are  occupiers,  was  much  agitated  by  the  judges  in  the  cafe 
of  \a\  the  ^L.  V.  Donnevan  from  Liverpool;  and  they  were  all   of 
opinion^   that  they  were  not,  but  like  lodgers,  or  more  like  them 
than  any  thing  elfe.     They  cannot  continue  there,  as  long  as  they 
pleafe.     But,  taking  them  as  lodgers,  no  lodger,  though  pofTeflil^g 
the  principal  part  of  the  boufe,  was  ever  rated;  but  the  owner,  bow 
fmall  foever  the  part  referved  for  himfelf,  is  in  the  eye  of  the  law 
the  tenant  of  the  whole,  and  is    rated  as  the  occupier.     Robfon  v. 
Hyde  is  (Irongly  applicable.     In  many  houfes  in  London  the   mode 
of  occupation  is   retrained ;  as   not  to  ufe  trades,  ^c.     As  to  this 
payment  being  a  fee  of  office,    nothing  can  be  fo  decifive  as  the 
words  of  the  rule  of  court,   reftraining  the  quantum  to  be  taken. 
It  is  there  called  chamber  rent. 

Rule  difcharged  and  order 

of  Seffions,  confirming 

the  rate,  affirmed. 

[4]  £•  10  G.  3.  1770.  2  Blackft.  682. 
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Rex  V.  Robert  Lloyd  &  al\ 

THIS  was  an  indidment  for  a  forcible  entry  tried  at  the  laft  mentfora 
aflizes  for  the  county  of  Salop ^  before  Buller  ].  forcible cmry 

It  ftated,    that  *'  James  Lloyd  late  of  Sougbton  in  the  pariOi  of  E  0^^^" 
JLlanfilin  in  the  county  of  Salop^  Gentleman^   on  &r.   in  ^c.   was  lefleefor 
poflefTed  of  a  certain  mefluage  and  tenement  with   the  appurtenan-  y««"»  F^®^ 
CCS,  (ituate  Gf^.    in  S<iughton  aforefaitl    in   the   parifli  of  Llanfilin  ^^^^  ^^  ^^^j^ 
aforefaid  in  the  county  aforefaid,  for  a  certain  term  of  years  then  and  pofTeffion  is 
ftill  to  come  and  unexpired,    and,  being  fo  pofleffed  thereof,  one  Sufficient  ;al. 

T*!  r   r        f     ^^  t  r*J  iii  ri  » /%  r     T   i        r-f        enough  the 

Robert  Lloyd^  Gentleman,  <3Cm  all    late  of  the   parilh  or  Llanjiltn  indidment 
aforefaid,  in  the  county  aforefaid,  afterwards,  to  wit  on  the  faid  28th  aifoaliege^ 
day  of  March  in  the  year  aforefaid,  into  the  faid  mefluage  and  tc-  Jni^fes  Jcre^ 
nement  with  the  appurtenances  aforefaid  in    the  parifh    aforefaid  the  freehold 
in  the  county  aforefaid  with  force  and  arms  and  with  ftrong  hand  ^^  jf\^"^ 
unlawfully  did  enter  (the  faid  mefluage  and  tenement  with  the  ap-  ti'onisnor 
purtenances  being  then  and  there  the  freehold  of  fofeph  Phillips  in  proved* 
the  pofl!cfl[]on  of  the  faid  James  Lloyd)  and  the  faid  James  Lloyd 
from  the  peaceable  poflTeflS^on  of  the  faid  meflfuage  and  tenement  with 
the  appurtenances  aforefaid  and  then  and  there  with  force  and  arms 
and  with  fl:rong  hand  unlawfully  did  expel  and  put  out,  and  the  faid 
James  Lloyd  from  the  poflfeflion  thereof,  fo  as  aforefaid  with  force 
and    arms  and  with  ftrong   hand  being  fo  unlawfully  expelled  and 
put  out,  the  faid  Robert  Lloyds  &c.  him  the  faid  James  Lloyd  from 
the  aforefaid  28th  day  of  March  in  the  year  aforefaid  until  the  day 
of  taking  this  inquifition,  from  the  pofleflion  of  the  faid  mefTuage 
and  tenement  with  the  appurtenances  aforefaid,  with  force  and  arms 
and  with  ftrong  hand,  unlawfully  and  injurioully  then  and  there  did 
keep  out  and  ftill  do  keep  out,  to  the  great  damage  of  the  faid  James 

3^  H  2  Lloyd ^ 
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Lloyd^  and  againft  the  form  of  the  ftatute  in  that  cafe  made  and 
provided/* 

It  was  objeded  at  the  trial,  that  no  proof  had  been  made  on  the 
part  of  the  profecation,  that  the  houfe  wa?,..as  flated  in  the  indiA- 
ment,  the  freehold  of  John  Phillips ;  and  evidence  was  offered  on 
the  part  of  the  defendant,  to  contradid  this  allegation.  The 
learned  judge  refufed  to  admit  this  proof  of  the  negative;  and, 
being  alfo  of  opinion  that  it  was  not  incumbent  on  the  profecutor 
to  cftabli{h  the  affirmative,  the  force  being  the  gift  of  the  charge, 
direded  the  jury;  if  they  were  fatisfied  with  the  proof  of  that  fadl 
and  of  James  Lloyd*s  poflcffion  as  ledee,  to  find  the  defendants 
guilty:   and  the  defendant  Robert  L/oydw^s  accordingly"  convifted. 

And  now  on  a  rule  to  {hew  caufe,  why  a  new  trial  fhould  not  be 
granted  [inUr  alia)  upon  the  ground  of  this  mif-diredion,  Baldwin 
infifted  that  the  profecutor,  having  made  an  allegation,  not  as  matter 
of  inducement,  but  in  that  which  was  the  fubltance  of  the  charge 
and  conftituted  the  defcription  of  that  very  property  upon  which 
the  force  and  injury  was  committed,  and  having  failed  in  fubftanti- 
ating  this  fad,  the  defendant  was  intitled  to  an  acquittal. 
Lord  Mansfield. 

It  was  immaterial.     Though  dated  in  the  indidment,  it  need  not 
be  proved.     On  this  ground  therefore. 
Per  Cur. 

Motion  denied. 

In  the  next  term,  the  rule  for  a  new  trial  upon  the  other  grounds 
having  been  difcharged,  and  pofTeffion  of  thepremifes  having  been 
delivered  to  the  profecutor,  a  fmail  fine  was  impofed  on  the  defen- 
dants 


Rex  V.  the  Inhabitants  of  Afliton  Underbill 

and 
Rex-y.  the  Inhabitants  of  Charlton. 


Thou  h  the  '  I  ^  ^  ^  juftices  by  an  order  remove  ydn  Driniwafer,  Mary  bis 
limitation  in      X      ^^^^  ^^^  thcir  feven  children,  from  the  hamlet  of  Charlton 

the  premises 

cannot  in  general  be  controulcdby  the  habendum  in  a  deed,  it  may  by  afiibfcquent  declaration  of  ufet.  A 
conveyance  after  marriage,  of  aneftate  under  the  value  of  30/.  by  the  wife's  lather  to  the  huibahdoniy,  but 
intended  for  the  ufe  of  both  hufband  and  wife  and  made  in  conficJeration  as  well  of  the  marriage  then  had  as 
of  natural  love  and  affection  to  both,  is  not  a  purchafe  within  fl.  9  G.  but  gives  a  fettlemeat. 

in 
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Rex 


in    the  parifh  of  Croptborne  in  the  county   of  Worcejler   to  the      1784. 
parifh  of  AJhton  Underbill  in  the  county  of  Gloucefter.     The  Sef- 
lions  on  appeal  adjudge  the  fettlcmcnt  to  be  at  Cbarlton^   quafli   the 
order,  and  ftate  the  folloti^ing  cafe.  The  Jnlu- 

That  the  paupc^,  ^obn  Drinkwater.  being  then  legally  fettled  at     ^^"J"^'  "^ 
^J})ton  Underbill^  intermarried    with  Mary,  the  daughter  of  Robert      Undkr. 
Plevon  ;  .who,  being  feifed  in  fee  f inter  alia)  of  the  plot  of  ground        "»li.. 
hereinafter  mentioned  and  delcribed,  after  fuch  marriage,   by  an  in- 
denture of  feoffment  made  in  the  year  1767  between  the  faid   Ro^ 
bert  Plevon  of  the  one  part   and    "John  Drinkwater   and   Mary  his 
wife,  daughter  of  the  faid  Robert  Plevon,  of  the  other  part,  in  con- 
fideration  of  the   marriage   then  lately  had  and  folemnized  between 
the  faid  yobn  Drinkwater  znd  Mary  his  wife,    the  faid  daughter  of 
the   faid   Robert  Plevon,  and    for   the    regard  and   natural  atfecftion 
which  he  the  (liid  Robert  Plevon    had  and  bore  unto  the  fud  yobn 
Drinkwater  abd  Mary  his  wife,  and  alfo  for  and  in  conjideration  of 
thefumof  ten p^illings  of  lawful  money  of  Great  Britain  unto  the 
faid  Robert  Plevon    in    hand  paid   by  the  faid  John  Drinkwater  at 
or  before  the   fealing  and  delivery  of   ihcfe  prcfents,    the  receipt 
whereof  the  faid  Robert  Plevon  did  thereby  acknowledge,  and  for 
divers  other  good  caufes  and   valuable  conCderations  him  thereunto 
moving,  did  give  grant  alien  enfeoff  and  confirm  unto  the  Jaid  John 
Drinkwater  his  heirs  and  ajjigns.     All  that  plot  of  ground  or  garden 
containing  twenty  yards  fquare  or  thereabouts,  (more  orlefs;  lituate 
in  Charlton  in   the  county  of  Worcejler,  on    which  or   fome   part 
thereof  the   faid  yohn  Drinkwater  then   intended  to  build  a  dwel- 
ling houfe,   together,  ^c.     To  bold  unto  the  faid  John  Drinkwater 
and  Mary  bis  wife  their  heirs  and  ajfigns,   To  the  only  proper  ufe   and 
behoof  of  the  faid  John  Drinkwater  and  Mary  his  wife,    their  heirs 
and  ajfigns  for  ever  :  on  which  deed  livery  of  feifin  is  indorfed.     It 
further  appeared  in  evidence,  that,  although  ten  (hillings  is  n^en- 
tioned  in    the   deed,    yet   neither  that   nor  any  other  confideration 
whatfoever  was  paid,  or  agreed  to  be  paid  by  the  faid  John  Drink-- 
^tf/^r  to  the  faid   Robert  Plevoi-,   but  that  on  the   contrary  the  faid 
Robert  Plevon,  the  father  in  law,  offered    to  give  the  faid  plot   of 
ground  to  the  hiS  John  Drinkwater  to  build   him  a  houfe  for   him 
and  his  wife  to  live  in,  and  he  the  faid  Robert  Plevon,  being  a  car- 
penter,   promifed  to  do  all  thecarpenters  woik,  and  find  timber  to 
be  ufed  in  the  building  of  the  intended  houle,  and  did  adually  find 
aqd  provide  the  necelfary  timber,  and  did  thecarpenters  workgratis 

for  the  faid  John  Drinkwater  and  his  wife;  and  he  the  faid  John 

Drinkwater, 
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J  784.      Drinkwafer^  being  a  bricklayer,  did  thebufinefs  of  the  bricklayer 

""Ty^      and  plaiflerer :  that  the  faid  Jobn  Drinkwater  entered  upon  the  faid 

*    l^        mcfTuage  and  land,  and  lived  in  and  enjoyed  the  fame  for  the  ipace 

Theinhabi-  of  ten  ycars  and  upwards  :   that  about  four  years  ago   be  the  faid 

A^sHTON     y^^^  Drinkwater  and  Mary  his  wife  joined  in  and  levied  a  fine  and 

Under-     mortgaged   the  fame  premifes  for   thirty  pounds ;  and  about  two 

MiLi..       years  ago  fold  the  fame  for  forty  guineas  to  one  Baldwin^  who  is  now 

feifed  of  the   faid  mefluage  and  premifes  \n  fee:  it  alfo  appeared 

further  in  evidence,  that  the  plot  of  ground  at  the  time  of  the  con-- 

veyance  thereof  to  the  pauper  as  aforefaid,  and  before  the  houfewaa 

built  thereon,   was  not    worth  more  than  one  guinea:     And  that 

there  was  no  promife  or  agreement  whatfoever  before  the  pauperV 

marriage  to  convey  the  faid  plot  of  land. 

Sfftticmentat       In  this  cafe,  which  at  the  Epiphany  fefllons  "January  14th  17S3; 

Chtirim,        ^as  found  fpecial,  as  above  ftated,  fufpicions  arofe  on  the  part  of  the 

parifh  of  /]jhton  Underbill  who  had  fucceeded  below,,  in  confequence 
of  no  fteps  having  been  taken  by  the  hamlet  of  Charlton  to  remove 
it  into  the  King's  Bench,  either  in  theenfuing  Hilary  Term  or  vaca-. 
lion  foHowing;  and,  as  the  ftat.  13  G.  2.  c.  18.  §5.  limits  the  ap- 
plication for  certioraries  to  remove  orders  of  juftices  within  fix: 
calendar  months  next  after  fuch  order  made,  upon  fearch  it  was 
difcovercd,  that  the  clerk  of  the  peace  had  in  his  minute  and  book 
of  orders  entered,  that,  fubjc(5l  as  above,  the  appeal  had  been  con- 
firmed. It  became  neceflary  therefore,  to  prevent  the  pariQi  o£ 
AJhton  Underbill  from  being  concluded  by  this  falfe  entry  of 
the  officer,  for  that  parifli  to  remove  the  orders : .  the  recogni- 
juiy'j\\i.       ^jance  was  accordingly  entered   into  by  them,  and    the   certiorari 

moved  for  in  the  name  of  the  K.  v.  the  Inhabitants  of  AJhton  Un^ 
derbill.  The  clerk  of  the  peace  made  his  return  according  to  the 
truth  of  the  fadl,  dating  that  the  order  of  two  juflices  had  beea 
quajljed  by  the  feflions* 

And  now  for  the  purpofe  of  preventing  the  expence  of  the  rc-^ 
cognizance  by  them  entered  into,  and  the  burthen  of  cofts  in  the 
event  of  their  not  fucceeding,  from  falling  upon  them,,  which  by 
the  ftatute  5  G.  2.  c.  19.  §  2.  the  parifh  of  AJhton  would  other« 
•  wife  have  been  fubjefted  to,  Ca/decott  obtained  a  rule  to  (hew  caufe^ 
i2ih.  *'  ^^y  ^'^^  certiorari  lately  returned  into  this  court  with  the  orders 
fl)ould  not  beconfidercd  to  have  iflued  at  the  expence  of  the  ham- 
let of  Charlton,  2Lnd  alfo  why  they  (hould  not  enter  into  a  recogni-- 
zance  to  pay  to  the  inhabitants  of  the  parifh  of  AJhton  Underbill 
their  full  cofts  and  charges,  to  be  taxed  according  to  the  courfc  of 

the. 


V(h, 
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th«  court,  if  the  order  made  by  the  Quarter  Seflions  againft  the.faid      1784- 
hamlet  of  Charlton^  fliall  be  confirmed  :"  and  it  wasdiredled  by  the      «-->rw 
Court  that  both   cafes,   this  on   the  preliminary  point  ofcofts,  as        ^.^'^ 
well  as  that  on  the  right  of  fcttlemcnt,  (hould  ftand  in  the  paper  on   Theinhabi- 
the  fame  day.  «ani*  of 

And  now,    the    rule    in    the  K.    v.   the  Inhabitants   of  j4JJ:ton     jj'^ltl. 
Underbill  having  firft  been  made  abfolute  without  oppofition,  fVil-      hill. 
fon  J.  and  Caldecott  lliewed  caufe  in  fupport  of  thefe  orders  ;  and 
infifted,  that  the  ftat.  9  G.  c.  7.  §  5.,  made  for  the  purpofe  of  pre-  ^/^'''/V.f!, 
venting  fettlcments  being  acquired  by  purchafes  under  30  A,  had  in  ^^"-^  5^^** 
conftruflion  been  reftri(fled  to  purchafes  for  a  money  confidcration  : 
that  it  not  only  would  have  been  unreafonable  to  have  carried  it  be- 
yond, and  extended  it  to  moral  confideralions,   but  alfo  againft  the 
cxprefs  words  of  the  adt;  for    the  only  purchafes  fpoken  of  there 
are  pecuniary,  thofe  for  which  money  was  to  be  paid  ;  and  that  the 
objed  of  the  legiflature,    was   to   prevent  the  churchwardens   and 
overfeers  of  oneparifh,   from  giving  fmall  fums  of  money  to  their 
paupers  for   the  purpofe  of  purchafing  little  plots  of  ground  in  ano- 
ther ;  and  fo  transferring  the  burthen  of  their  maintenance  :  that, 
wherever  there  appeared  a    fubftantial,  bonajide^  confidcration,    it 
muft  be  fufficient ;  as  in  fuch  cafe  it  did  not  at  all  interfere  with  the 
objedlof  the  Legiflature,    which  was  folely  diredcd  againft  fraud  : 
that  the  money  confidcration,    which  appeared  on  the  face  of  the 
deed,   even   if  the  payment  had  not  been  negatived,  was   nominal 
merely,  and  in  compliance   with  the  forms  of  conveyancing  ;   but 
that  a  marriage  honajide^  fuch  as  the  prefent,  was  a  confidcration, 
that  did  not  admit  of  fraud,  and  could  not  therefore  be  within    the 
mifchief  meant  to  be  remedied   by  the  ftatute:  that,   the  adjudica- 
tions, in  which  leafehold,  cuftomary  and  freehold  eftates  under  the 
value  of  30/.  purchafed  by  the  wife  previous  to  marriage,  or  given 
to  her  after  marriage,  have  been  holden  to  intitle  thehufband  to  a 
fettlement,  are  very   numerous  :  'uiz.  the  K.  \a\  v.  the  Inhabitants 
of  Marivood',  the  K.  [b]  v.  the  Inhabitants  of  Inghton  ;   the  A',  [c] 
V.  the  Inhabitants  of  Ilmington  \  and  the  K.  \d\  v.  the  Inhabitants  of 
Bryngwyn ',  and  that  if  the  cafe  of  [e]  the  K.  v.  the  Inhabitants  of 
Sabridgewortb  (hould  be  infifted  upon    on  the  other  fide,    it  was  a 


'a']  H.  29  Geo.  2.   1756.     Eurr.  Sctil.  Caf.  386. 

-b]  E.  6  G.  3.  1760.     Burr.  Settl.  Caf.  560. 

V]  Tr.  6  G.  3.  1766.     Burr.  Settl.  Caf.  566. 

V]H.  13  G.  3.1772.     Burr.  Scul.  Caf.  725. 

V]  H.  3  G.  2!  2  bel's.  Caf.  161.  and  cited  in  a  cafe  in  Bifrr.  Settl.  Caf.  fol.  5:'^. 

I  dccifion 


410 


'U. 

The  Inhabi- 

lants  of 

Ash  TOif 

Ukobr- 


Eaftftr  Term  24  Geo.  3^ 

decifion  prior  in  point  of  time  to  the  authorities,  which  have  fully^ 
\a\  cftabliflied  the  contrary  do^flrine:  but,  independent  of  all  thefe 
authorities  in  which  the  hufband  derives  title  through  the  wifct  to 
whom  the  eftate  was  given  or  by  whom  it  was  purchafed,  that,  if 
the  principle  of  thefe  authorities,  that  the  common  law  right  of 
acquiring  fettlements  by  rcfidence  upon  one's  own  property^,  where 
fuch  property  is  obtained  without  any  pecuniary  cooiideration  and 
bcna  fide^  can  be  \ti\  fupported,  the  pauper's  title  to  a  fettlement  in 
Charlton  was  unqueftionable  :  that,  if  this  were  fo,  the  qucftioD  waa 
concluded,  whatever  might  be  the  opinion  of  the  court  upon  an  ar- 
gument, that  had  been  ufed  below^  drawn- from  the  form  of  the 
deed ;  by  which,  in  thepremifes,  an  eftate  was  given  to  the  hufband 
only:  that  from  hence  it  had  been  contended,  that  though  there 
Mas  a  limitation  to  the  wife  in  the  habendum^  yet  (he  could  not  under 
fuch  limitation  take  any  thing;  becaufe  it  was  impoflible  that  the- 
habendum^  could  by  any  legal  operation  narrow  the  limitation  id  the 
premifes :  but  that,  though  this  is  generally  true,  this  was  not  all;. 
for,  in  the  limitation  of  the  ufe,^  which  immediately  followad,  both* 
hufband  and  wife  were  named  :.  that  this  fince  \c\  the  ftatute  of 
ules  v/asfufficient  to  g-ive  them  both  an  eftate  at  law,,  (the  ftatute 
executing  theufe)  as  it  would  have  been  fufficientin  equity  before:: 
that,  the  ftatute  transferring  the  ufe  into  pofTeftion,  juft  as  if  it  had 
paffed  by  the  feoffment  itfelf,  the  effe<51:  was  to  give  a  joint  eftate  to 
the  hufband  and  wife ;  and  that  then,  this  intereft,  this  eftate  of 
which  he  would  have  been  feifcd  jure  uxoris^  would  by  operation^ 
of  law  have  given  him  a  fettlement :  that  it  would  not  be  too  much 
to  contend,  that  ftieas  well  as  her  hufband  was  intitled  as  tenant  in 
tail  only,  according  to  thoantient  cafes  [^J  of  eftates  given  in  frank* 
marriage,  though  not  named  before  the  habendum,  in  contradidlion 
to  the  general  rule;  and  that  the  hufband  might  in.  this  way  alfO' 
claim  a  moiety  in  right  of  his  wife. 

Bear  croft  and  Welch  in  fupport  of  the  rule  to  quafti  the  orders 
contended;  that  all  that  the  Court  had  hitherto  determined,  was^, 
that,  where  there  was  a  conveyance  of  an  eftate  to  a  wife  and  it  then. 


[tf]  And  fo  in  a  very  la le  cafe,  the  K,  v.  the  Inhabitant*  of  Ufion,  E.  29  G.  3.  1789.  3 
JDurnf.  and  Ealt.  25  i. 

\b'\  In  the  cafe  lad  cited  a  conveyance  by  a  father  to  his  fon,  though  in  confideration  of  • 
ten  fouvtis^  the  value  of  one  fifth  of  the'  premifes,  as  well  of  natural  love  and  aflfedjon,  was  hol«. 
d?n  not  to  be  a  purchafc  within  the  flatutc  and  to  give  a  ftttlement. 

[<:]  27  H.  8.  c.  10. 

\d\  Co.  Litl.  21  J.  *» 

paficdi 
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pafled   by  operation    of  law   to  the  hufbandp    fuch  acquiiition    of 
property  was  not  a  purchafe  by  the  hu(band  within  the  (latate ;  but 
tbat  in  the  prefent  cafe  the  hufbtnd  took  by  grant,  and  not  by  ope-       ^^^ 
ration  of  law  :  that  it  wts  a  purchafe  of  the  hufband  alone,  who    Thcinha- 
derives  hiscftate  from  the  grantor  without  any  participation  of  the     blunts  of 
wife.     Then  is  not  fuoh  taking  by  the  hufband  within  the  ftatute  ?     ulTD^a^ 
That  it  was  a  taking    by  the  hufband  alone  is  clear,  if  the  grant      hill.  * 
conveys  nothing  to  the  wife :  that  the  premifes  are  here  limited  to 
the  hufband  and  bis  heirs ;  and  that   it  is  fettled  in  [a]  Baldwin  s 
cafe,  that  the  habendum  Q2Lnnoi  controul  or  lefTen  an  eftaie  exprefsly 
given  by  the  premifes  :  that  the  habendum  aims  at  this,  by  giving  a 
jointenancy  in  fee,  but  is  therefore  repugnant  and  fo  void  :  that  the 
qfes  which  follow  are  exadly  the  fame  as  thofo  in  the  habendum-,  fo 
that  they  cannot  contribute  any  more  than  the   habendum  towards 
narrowing  the  premifes:  that,. if  the  habendum  is  void,  the  fubfe« 
quentufe  limited  upon  it  muft  be  void  alfo :  that  therefore,  what- 
ever benefit  might  be  meant  to  the  wife,  as  (he  took  no  legal  eftate, 
as  the  property  was  conveyed  to  the  hufband  alone,   fuch  feof^Vcent 
to  him  could  enure  only  to  the  ufc'of  the  grantor  and   his  heirs: 
that  this  deed  could  not,  for  want  of  confideration,   convey  any  in- 
terefl  to  this  grantee;  for  that  natural  love  and  affedlion  to  a  foo  in 
law,  one  not  of  the  blood  of  the  grantor,    could  not  raife  a  conii* 
deration  to  fuch  grantee   in    a  feoffment  made  after  marriage  :  that, 
as  to  the  argument,  that,  by  the  fubfequent  limitation  of  an  ufe,  a 
moiety  paflcd  to  the  wife,  this   might  have  been  true,  had  the   ufe 
been  well  limited  ;  as  habendum  to  the  bujband  and  his  heirs,  to  the 
ufe  of  the  buJbanJ  and  wife  2ind  their  heirs;  for  there  murt  be 
fomebody  to  Itand  feifed  to  the  ufe  for  an  inflant,  and  the  perfons 
to  (land  feifed  and  thofe  to  whom  the  ufe  is  given  cannot    be  the 
fame:  that,  under  the  conftrudlion  contended  for,    this  would   be 
the  cafe;    but  that  the  rules   of  law   would  not  admit  of  it:   and 
that,  though  a  cafe  mayexill,  in  which  natural  love  and   affedion, 
as  here,  may  be  a  confideration  fufficienc  to  fupport  a  covenant  to 
Aand  feifed  to  ufes,  it  can  then   only  be  fo,  when  the  deed   cannot 
otherwife  have  any  efFcd:;    whereas   in  this  cafe  there  was  a  good 
refulting  ufe  to  the  grantee  and  bis  .heirs.     They  alio  added,  thai,  as 
the  premifes  were  ftated  to  have  been  of  the  value  only  of  a  guinea, 
the  formal   conveyance  of  fo  fmall  a  property  could  only  have  been 
made  for  fome  fccret  purpofe,  and  as  a  cover  for  frauds. 


[d]  2  Rep.  23. 

3  I  fnj/es 


422  Eafter  Term  24  Geo.   5, 

Willes]. 

The  queftion  in  this  cafe  feems  to  be,  whether-  the  hufband  took 
an  eftatc  in  his  own  right  or  that  of  his  wife  by  purchafe,  within, 
the  meaning  of  this  a(5l.  In  its  true  conftrudtion,  this  a<fl  meant 
only  t  purchafe  for  money,  or  fome  other  fuch  valuable  coofider- 
ation.  This  not  being  fach,  if  the  hufband  and  wife  take  any 
.thing  by  this  feoffment,  they  gain  a  fettlemenc- ;  and  it  is  agreed, 
that  if  the  hufband  took  through  his  wife,  there  can  be  no  queftion. 
Now  here  is  a  manifeft  intention  to  benefit  the  wife.  From  every 
part  of  the  deed  as  well  as  the  fads  Aated^  it  appears  to  have  been 
a^  conveyance  grounded  on  natural  love  and  affedlion;  fubfequenc 
indeed  to  the  daughter's  marriage,  but  exprefsly  mentioning  it  as 
aconfideration.  Noticing  throughout  the  tranfadion  leads  towards 
the  idea  of  a  pecuniary  purchafe.  The  fum  inferted  is  according 
to  the  courfc  of  conveyancing. 

But  it  is  argued,  that  under  this  conveyance,  as  it  is  framed^ 
^  although  the  intsntion  was  to  give  a  joint  eftate,  the  wife  takes  tto<« 
thing.  Now,  though  it  was  firil  given  to  the  hufband  only  and  the 
iaiendum  cannot  controul  the  premifes,  the  fubfequent  ufes,  which 
are  declared,  may.  To  this  it  has  been  anfwered,  that  if  the  Aaien^ 
Jnm  is  to  be  rejeded  as  repugnant  and  therefore  void,  the  ufes  muft 
fail  alfo.  But  this  is  not  (b  :  for,  if  we  rejedt  the  habendum  altoge- 
ther, it  will  run  to  the  huiband  and  his  heirs,  to  the  ufe  of  the 
hufband  and  wife  and  their  heirs  ;  which  will  be  a  good  limitation 
of  an  ufe,  and  make  the  deed  a  perfedl  legal  inftrument. 

But,  putting  the  deed  out  of  the  queftion  as  to  the   eftate  to  the 
wife,  on  the  true  intent  of  the  parties,  I  coniider  this  as  a  gift  to  the 
hufband  ;  and  not  a  purchafe  within  the  aiS,  which  relates  only  to 
money  confiderations. 
JJhburJi  ]. 

Taking  this  as  a  feoffment,  I  am  not  clear,  whether  it  might  not 
be  good  to  raife  an  ufe  in  a  moiety  to  the  wife.  But  it  it  not  ne- 
cefTary  to  coniider  it  in  that  light.  The  rule  in  conftruing  all  deeds 
is,  that  they  (bould  have  effect  given  them,  if  poflible  ;  and  if  they 
cannot  operate  to  the  end  intended,  if  they  are  meant  to  operate  in 
one  way  and  cannot^  they  fhall  in  another.  Here  then  the  grantor 
moft  clearly  meant  to  give  a  joint  eftate  in  fee  to  hufband  and  wife;, 
but,  if  it  is  true,  that  as  no  money  was  paid,  this  conveyance^  being 
a  feoffment  in  fee  to  the  hufband  only  without  conlideration,  would 
in  this  view  of  the  cafe  refult  to  the  ufe  of  the  grantor,  ftill,  if  to 
the  manifeft  intent  of  the  grantor  the  natural  love  and  aftedion  ex- 

prcfled 


.»'  «  '       .,' 
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prefled  In  the  conveyance  is  added,  the  ufe  will  not  refult;  but 
the  deed  may  be  confidercd  by  the  Court,  as  being  in  cfFc(5l  a 
covenant  to  fland  feifed  to  the  ufe  of  the  huiband  and  wife  and 
their  heirs. 

Buller]. 
I  doubt  much,  whether  the  Court  ought  to  take  notice  of  the  fail 
ftated,  that  no  money  was  paid.  We  know,  that  in  all  family  fet- 
tlements  the  nominal  con(ideration  is  inferted,  in  order  to  make  the 
deed  valid,  though  in  fadl  it  is  never  paid.  To  admit  evidence 
againfl  the  receipt,  or  even  enter  into  fuch  inquiries,  would  be  dan- 
gerous to  titles  in  general;  and  hardly  any  conveyance  in  the  king- 
dom, made  totruftees,  would  fland.  It  is  generally  true,  that  the 
habendum  (hall  not  controul  the  limitation  in  the  premifes;  but  it 
is  inconfiftent,  as  they  have  argued  in  fupport  of  the  rule,  to  fay 
ihztiht  habendum  muft  be  rcjedled,  becaufe  repugnant  to  the  prior 
limitation,  and  yet  that  the  deed  (hall  not  receive  the  fameconflruc^ 
tion^  as  if  the  repugnant  claufe  had  not  been  introduced  :  for  that 
then  the  legal  effedl  of  the  whole  is  a  limitation,  admitted  to  be 
good  ;  /.  e.  a  conveyance  to  the  huiband  and  his  heirs  to  the  ufe  of 
thehufband  and  wife  and  their  heirs:  and  words  that  have  no  ope- 
ration ought  to  be  rejcded  to  give  effedl  to  the  apparent  intent  of  a 
deed.  But,  let  the  words  of  the  deed  be  what  they  may,  the  true 
point  in  this  cafe  is  the  general  quedion,  whether  this  is  to  be  con- 
ilrued  a  purchafe  within  the  adl  ?  ^  Now  it  has  been  fettled,  that  this 
a£l  extends  only  to  pecuniary  purchafes,  and  that  its  objedl  was  to 
guard  againft  fmall  transfers  for  money  confiderations,  and  fo  pre- 
vent frauds  on  pari(hes.  It  is  exprefsly  fo  confidered  by  Wilmot  J, 
in  the  cafe  of  \a\  the  K.  v.  the  Inhabitants  of  Marwood.  The 
flatute  therefore  cannot  poflibly  apply  to  a  conveyance  like  the  pre- 
fent,  which  is  a  transfer  of  a  family  edate  from  one  branch  of  the 
family  to  another;  in  which  the  particular  fads  as  well  as  the 
general  nature  of  the  tranfadlion  negative  all  idea  of  fraud. 

Lord  Mansfield  was  abfcnt. 

Rule  difcharged  and  order 
of  Scflions.  quafliing  the 
order  of  jultices. 
Affirmed. 


[a]  H.  29  G.  2.  1756.  Burr.  Scttl.  Caf.  386, 
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Rex  V.   the  Inliabitnnts    of   Alton*. 

TW  O  juftice&  by  ar>  order  remove  Benjamin  John/on  and  Mary^ 
his  wife,  from  theparirtiof  Midhurji  in  thecountyof  Suffix 
to  the  parirti  of  Alton  in  the  county  of  Southampton.  The  Scflions 
on  appeal  adjudge  the  fettleiiicnt  to  be  at  Alton^  confirm  the  order, 
and  ftate  the  following  cafe: 

That  the  pauper  Benjamin  "John/on  was  a  fettled  inhabitant  ii^ 
contraaasa  theparifh  of  Alton  :  that,  foblequent  to  the  fcttlement,  the  pauper 
menial  fer-  hired  himfclf  to  his  uncle,  Daniel  jfobnfon,  a  turner,  in  the  pariOi 
vantfora.      ^£  Midhurft  for  a  year;  and  the  pauper  was  to  be  found  in   board. 

yeiij*t  a  new  ^j  j      .  ■  '  11  ^ 

agreement  to  lodging,  pocket  mouey  and  cloatbs  by  his  uncle,  for  whom  he  was 
work  in  the  to  work  in  his  trade  of  a  turner,  and  his  maftcr  was  to  have  the  be- 
oMabourby  ^^^'^  of  his  work  :  that  after  the  pauper  had  ferved  fix  montlxs  his 
the  piece  and  mafter  finding  he  was  idle,  and  did  not  work  as  be  ought  to  have 
fod^*n"*f^^  done,  he  and  the  pauper  came  to  a  new  agreement,  and  the  pauper 
well  as  all  vt^as  by  fuch  new  agreement  to  work  in  the  faid  trade,  by  the  piece^ 
other  nccef.    and  he  was  to  oe  paid  in  future  by  the  piece  for  what  he  fhould  earn;. 

fcrvant  after-  ^^^  ^^^  ^^^  ^^  ^"^  himfclf  in  board,  lodging,  pocket  money  and 
\vardbattinnes  cloaths :  and  upon  theie.  lad  mentioned  terms  he  continued  witll 
fe, ving  Id  his  j^jg  mafter  till  the  end  of  the  year ;  fometimcs  working  by  the  piece 
houfeandbe-  lodgiog  and  boarding  out  of  his  mafter's  houfe,  and  at  other  times 
iQgthes        ferving  in  the  houfe  as  a  fcrvant,  when  be  was  boarded  and  lodged 

tSded"'     by  his  maftcr. 

there) does  Bearcrojt  ihewed  caufe  in  fupport  of  thefe  orders  ;  and  conteotf-^ 
not  prevent  gj^  ^h^t,  though  the  Court  had  decided,  that  two  hirings,  provided 
ingfflitle-  ^"^  ^^^  ^^^  ^  y^^^t  niight  be  coupled  and  would  give  afettlement, 
ment.  yet  that  this  was  fo  only,  where  they    were  hirings  ejufdem  generii 

Settlement  at  and   where  there  was  a  continuance  of  the  fame  fervice  :  that  the 
utimrj .       fpecies  of  fervice  was  diflFerentin  this  cafe,  the  pauper  being  under 
Wcdnefday^     One  hiring  a  menial  fervant  by  the  year  in  conftant  employ   at  an- 
A%Sth.       nual  wages  and  fupported  by  his  ma(ler,in  the  other  working  only  by 

the  piece,  living  out  of  the  houfe,  and  providing  himfelf  with  every 
necefifary  article  :  that  fuch  contracts  and  fervices  could  not  conned:: 
that  by  the  terms  of  the  fecond  hiring  the  pauper  was  under  no  ob- 
ligatiorx  to  work  exclufively  for  his  matter,  who  could  not  com^ 
mand  the  whole  of  his  fervice  i   and  that   therefore  being  by  this 

I  contraft 
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contr^^/ui Juris  and  not  under  bio  mafter's  controul,  he  was  no  fer-      1784. 
▼ant  at  all. 


Rex 

1' 


Hurjl  in  fupport  of  the  rule  to  quafli  thcfe  orders  infifted,  that 
the  new  agreement  mncic  no  alteration  in  the  hiring  for  a  year :  that    Thelohi- 
it  did  not  work  any  difcontinuance  :  that  it  by  no  means  difcharged     ^'^n^«  o^ 
the  pauper  from  his  contract  f  r  the  year:   that  on  the  contrary  the      ^^^^''• 
fame  fpecies  of  fervice  continued  under  the  fame  original  hiring, 
and  that  little  more  was  varied   by  it  than  the  mode  of  compen- 
fation. 

WiUes  J.  ^ 
The  only  queftion  here  is,  whether  there  has  been    a  fervice  in 
purfuance  of  the  hiring  ?     The  new  agreement  is  not  for  a  different 
fpecies  of  fervice,  nor  is  any  thing  there  faid  of  a  waiver  of   the 
original  contradl;   but  at  the  end  of  fix  months  the  pauper  is  in- 
Head  of  annual   wages  to  be   paid  by  his    earnings  by  the  piece. 
The  manner,  in  which  the  latter  part  of  the  fervice  is  performed, 
leaves  it  alfo  equivocal,  which  agreement  was  their  guide,  or  rather 
cftabliihes  that  both  were  aded  upon  indifferently  ;  as  it  is  plain  that 
the  terms  of  the  fecond  agreement  were  not  uniformly  followed. 
If  fo  flight  a  variance  as  the  prefent  were  to  vitiate  fcttlements,  they 
vvould  be  acquired  under  very  few  contracts;  as  nothing  is  more 
common  than  to  do  more  than  this,  to  transfer  a  fervant  from  one 
fpecies  of  work  to  another,  as  from  the  garden  to  the  (lable,  and  io 
tnroughout  the  whole  of  the  economy  of  a  family.  \a\ 
Ajhburji  J. 
The  queftion  is,  whether  the  original  contradl  is  interrupted  and 
wholly  done  away,  or  only  the  terms  of  it  varied.     It  is  clearly  the 
latter.     The  fervant  is  to  work  by  the  piece   inftead  of  the  grofs : 
and  the  condudl  of  the  parties,  fubfequcnt  to  the  new  agreement, 
jQiews,  thai,  with  refpedl  to  the  mode  of  performing  the  fervice,  in 
the  underftanding  of  the  parties,  the   original  contra(ft  ilill  con- 
tinued to  fubfifl.. 
Bullet  ]. 
In  this  cafe  there  is  no  doubt  any  way:  but,  even  if  there  had 
been  a  difcontinuance,   which  I  think  there  was  not,   the  fecond 
agreement,  being  general  and  not  for  any  particular  time,  mud  be 

9 

[a\  And  that  fuch  an  alteration  in  the  nature  of  the  fervice  wili  not  operate  to  defeat  a  fet- 
tlement  was  agreed  by  the  whole  coart  (though  there  was  a  diifereQce  as  to  the  main  point  be- 
fore them)  in  the  cafe  of  the  K.  t;,  the  Inhabiunia  of  Great  Chilton.  Tr.  34  G.  3. 1794*  5 
Dornf.  and  £ait.  6j2. 

taken 
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1784.     taken  to  be  for  a  year»  as   all   general  indefinite  hirings  are;  and 
corifcquenily  gives  a  fettlcment. 
Lord  Mansfield  was  abfent. 
The  inha.  Kule  abfolute  and  both 

bitantsof  orders  quaflicd* 

Alton.  * 

Vide  the  cafes  of  the  K.  w.  the  Inhabitants  of  Bagwortb,  E.  22 
G.  2*  1782.  ante  179,  and  the  K.  v.  the  Inhabitants  of  Grendon  Un^ 
derwood,  Tr.  23  G.  3,  1783.  ante  359. 


T 


Rex  v.  Inhabitants  of  Findern. 

W.O  juftices  by  an  order  remove  William  Newbam^  Ellen  his 
wife  and  their  fix  children  from  the  pari(h  of  Melbourn  in  tbfc 
county  of  Derby  to  the  pari(h  of  Findern  in  the  fame  county.  The 
Seflions  on  appeal  adjudge  the  fettlement  to  be  at  Findern^  confiroi 
the  order  and  itate  the  following  cafe  : 

That  the  pauper,  William  Newham^  being  fettled  in  Findern^  at 
who^obtains  Lady- day  lySz  took  t  acres,  2  roods  and  3  perches  of  land  there 
aceni/icate  for  a  year  at  the  rent  of  20s.  an  acre;  and  at  old  May-day  follow« 
beforchehas  j^g  took  a  tenement  at  Melbourn  at  the  yearly  rent  of  yL.ios. 
forty d^ylrt'  amounting  together  to  upwards  of  10/.  a  year:  that  on  the  i4tli 
fidcDceupon  of  May  1782  he  went  to  refideupon  the  faid  tenement  zt  Melbourn, 
Vc"^"!"^^^  and,  on  the  14th  of  June  then  next,, the  churchwardens  and  over- 
value bf  ten  ffcrs  of  the  poor  of  lindern,  at  the  requeft  of  the  pauper,  granted 
poundf.  him  a  certificate,  acknowledging  him,  his  wife  and  children  to  be 
ccn^ficite^^  legally  fetiled  in  Findern \  which  certificate  was  duly  allowed  by 
compieating  two  juftices  of  the  peace  and  delivered  to  the  parifh  officers  of  MeU 
fuch  rcA-  bourn:  after  which  the  pauper  continued  to  occiipy  all  the  pre- 
acquh-'es  a  niifes  till  the  Michaelmas  following :  but  there  was  no  frefli  taking 
fettlement.     after  granting  the  certificate, 

^^,>tiement  at       Bcarcrojt  and  Balguy  fhewed  caufe  in  fupport  of  thcfe  orders, 
Olwtl^     They  dated  that  the  quefiion  arofe  upon   the  conftrudlion  of  the 

fiat.  9  £2?  10  JV.  c.  II.  which  enadls,  that  **  no  perfon,  &c.  who 
jrrJnefJay,  fi^all come  into  any  parifh  by  any  certificate  (hall  be  adjudged  &c.  to 
^^^  '  have  procured  a  legal  fettlement  in  fuch  parifh,  unlefs  hejhall  really 
and  bona  fide  take  a  leafe  of  a  tenement  of  the  yearly  value  of  ten 
pounds /^r  annum. or  fhall  execute  fome  annual  office  in  fuch  parifh 
&4";  and  contended,  that,  the  pauper  having  come  to  Melbourn  un- 
der a  certificate  acknowledging  him  to  be  at  that  time  an  inhabitant 

of 


wmmmmmm^ 


Rex 


Eafter  Term  ^4  Geo.  3.^  427 

of  Findern^  fuch  acknowledgment  was  conclafive  and  the  certificate     1784. 
could  not  be  difcharged,  unlefs  by  feme  fubfequent  adl  of  fufficicot 
validity  in  law  to  avoid  it :  that  there  could  be  no  fuch  adl  in  the 
prefent  cafe,    unlefs  it  were  a  taking  of  10/.    a  year:  but   that  fuch  Thclnhabi- 
taking,  to  give  a  fettlemcnt,  muft  be  fubiiquent    to  the  certificate;    _^a°^sof 
for  the  ft^tute  cxpr.  l-ly  fays,  that  perfon^    coming  into  a   parifh  by      ^^^^^^* 
certificate,  Jhall  take  a  leafe  of,   not  ufe,   enjoy,    occupy,   or  refide 
upon,  a  tenement  ^c ;  and  the  intention  of  the  Legiflature  in  ufing 
this  cxprelfion   is  mn.ie  the  more   manifert  by  the-  language  of  the 
ftatute  13  Gf  14  Car.  z.  c.  12.,  a  former  ad:  \^  pari  materia  and  to 
which  the  certificate  adts  have  immediate  reference,   which   autho- 
rizes parifti   officers  to  remove  all   perfons,  who  ^^  come  to  fettle'^  on 
any  tenement  under    10/.  a  year  :   that   it   was   obvious  therefore, 
that  greater  ftridlnefs  was  infifted  upon  in  the  cafe  of  certificate  than 
in  that  of  other  perfons,  and  that  fome  aft,  with  notice  to  the  whole 
parifli,    equivalent  to  the  eleftion  to  fome  public   office  within  it, 
(the  only  other  mode  by  which  fuch  perfons  can  acquire  a  fettle- 
snent)  ought  to  be  done,  fubfequent  to  the  certijicate  granted  :  that 
under  the  principle,  by  which  fettlements  in  general,  independent 
of  the  particular  provifions  of  the  certificate  adls,   were  to  be  ac- 
quired by  renting  10/.  a  year,  ability  at  the  time  of  the  contrast  was 
an  indifpenfible/equifite :  that  to^have  been  able  to  have  obtained 
credit  ten  years  before  or  at  any  time  previous  was  no  proof  of  fuch 
ability  now;  and  that  it   was  impofTible  to  draw  any  line,  if   the 
words  of  the  ftatute  were  departed  from  :  that  it  had  been  decided 
in  the  cafe  of  \a\  the  inhabitants  of  Honiton  ^nd  St.  MaryAxe^  that 
a  certificate  was  a  folemn  acknowledgment  againfl  the  certifying 
pari(h ;  and  that,  though  it  might  be,  that  the  pauper  did  not  (land 
in  need  of  a  certificate,  this  was  by  no  means  certain,  as  the  renting 
might  be  fraudulent;  and  that  this  was  an  additional  reafon,  why 
the  Legiflature  fhould  in  this  cafe  have  infifted  upon  more  than  ordi- 
nary firidtnefs,  as,  (rom  the  high,  authority  and  conclufivenefs  of  a 
certificate,  the  parifti  into  which  it  came  were  lulled  into  a  falfe  fe- 
curity,  and  prevented  from  making  timely  inquiiiesinto  the  title  of 
paupers  and  deteding  the  collufive  nature  of  their  contracts :   but 
that,  whether  there   were  fraud  here  or  not,   the  pauper  was  un- 
queftionably  a  fettled  inhabitant  in  Findern  at  the  time  of  the  r^r- 
tificate  given }  and  the   certificate  was  then  conclufiye,  and  could 
not  by  them  be  difputed :  that,  where  women  have  been  certificated 
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to  pariflies  as  wives,  the  Court  has  holden  the  conclufivenefs  of  a 
certificate  £o  abfolute,  that,  even  though  thefe  women  have  been 
clearly  proved  not  to  have  been  wives,  the  Court  in  the  cafes  of  [a] 
The  inhabi.  the  pariflies  of  New  Windfor  and  White  Waltham  and  [^1  the  K.  v* 
tantsof  the  Inhabitants  of  Headcorn  has  decided,  that  the  pariih  certifying 
was  eftopped;  and  that  thfey  fliould  have  taken  care  to  have  in- 
quired before  they  granted  their  certificate  :  and  that,  with  refpeA 
to  any  hardfhip  that  might  be  fuppofed  to  attend  this  particular 
cafe,  it  was  of  much  more  confequence  that  general  rules  (hould 
be  adhered  to. 

Bower ^  in  fupport  of  the  rule  to  qua(h  thefe  orders,  infifted ;  that 
this  cafe  had  nothing  to  do  with  the  queftion  of  the  folemnity  or 
conclufivenefs  of  certificates :  that  the  ground  taken  in  argument 
was  not  founded  in  fadl :  that  it  was  not  true,  that  the  pauper  came 
into  Melbourn  under  a  certificate :  that,  when  the  certificate  was 
granted,  he  was  already  there,  refiding  upon  his  own  and  irremovea- 
ble :  thati  though  it  was  true,  that  at  the  inftant  of  granting  the 
certificate  his  fettlement  was  at  Findern^  he  not  having  then  refided 
quite  long  enough  upon  his  property  at  Melbourn  to  compleat  his 
right  and  fix  bimfelf  there  permanently,  yet  being  irremoveable,  if 
he  did  not  become  adually  chargeable,  he  was  not  in  want  of  any 
benefit  to  be  derived  from  a  certificate:  that,  having  an  inchoate 
right  to  a  fettlement,  which  he  could  by  refidence  perfect  without 
being  in  the  interval  difturbed,  a  certificate  was  altogether  ufelefs  to 
him.  Thati  conflruing  the  (latute  either  liberally  or  literally,  the 
pauper  had  in  this  cafe  become  irremoveable.  Taking  it  liberally 
he  was  refident  upon  a  tenement,  of  which  he  had  really  and  bona 
fide  taken  a  leafe;  and  is  fo  proteded  :  that  a  continuing  to  hold 
was  in  this  caie  equivalent  to  takings  and  the  fame  thing  as  if  he 
had  agreed  for  the  leafe  upon  the  day  on  which  the  certificate  was 
granted  :  and  that,  if  it  was  to  be  taken  literally,  it  \t  as  fair  to  fay 
that  he  did  not  come  into  theparifh  with  a  certificate,  as  to  fay  that 
he  did  not  come  into  it  and  take  a  leafe^  when  he  was  already  in  pof- 
fcffion  of  one. 

Curia  advifare  vult. 
SrturJay,  And    now  WUks  J.  delivered  the  judgment  of  himfelf  AJhburJi 

May%^^.       and  Bulkr^  Juftices.     The  pauper  came  to  Melbourn  with  a  certi- 
ficate, which  he  imagined  to  have  been  neceflfary,  though^  before  be 


UTr.  5  G.  Str.  i86. 
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fo  came^  he  had  taken  a  leafe  of  a  tenement  of  ten  pounds  a  year 
and  part  of  it  in  that  parish.  He  had  therefore  no  occalion  for  a 
certificate.  He  was  irremovable  and  intitled  to  acquire  a  fettlement. 


Rkx 

V. 


to  which  nothing  was  wanting  but  a  reiidence  of  forty  days.     It  The  inhabi- 
tants of 

FlNO£KS. 


IS  not  ftated^  that  the  parifh  of  F/W/m,  who  gave  the  certificatei     «*'^t«of 


knew  that  he  had  no  occafion  for  it.  The  ftatute,  fpeaking  of  per- 
fons  coming  into  a  pari(h  by  a  certificate,  requires,  that  they  (hall 
take  a  leafe  of  a  tenement  of  the  value  of  ten  pounds  a  year^  as  a 
teft  of  their  credit.  The  pauper  has  here  (hewn  that  he  had  fuch 
credit,  by  having  taken  fuch  a  tenement;  and  the  ftatute  does  not 
fay,  whether  the  taking  (hall  be  before  or  after  the  granting  of  the 
certificate.  The  (latute  indeed  fays,  that  he  (ball  take;  and  here 
is  a  taking.  The  principle  of  the  law  therefore  being  credit  and 
ability  to  take^  and  this  being  clearly  a  real  and  bonajide  tranfadion» 
the  fpirit  and  object  of  the  Itatute  is  anfwered  and  a  fetttlement  was 
acquired  at  Meibourn. 

Lord  Mansfield  was  abfent. 

Rule  abfolute  and  both 
orders  qualhed* 


Rex  V.  the  Inhabitants  of  Maghull.        ^         \ 

TWO  juftices  by  an  order  remove  Henry  Golbourn,  El/en,  his 
wife  and  their  five  children  from  the  townfhip  of  Maghull  in 
the  county  of  LancaJIer  to  the  town  (hip  of  Melling  in  the  fame 
county.  The  Sefiions  on  appeal  adjudge  the  fettlement  to  be  at 
Maghull^  qua(h  the  order  and  (late  the  following  cafe :  Tenant  at 

That  the  pauper,    Henry  Golbourn^  took  a  tenement  in  Maghull  will. after  af- 
of  the  yearly  value  of  feven  pounds  for  the  term  of  eleven  years,  whoTefntcreft 
confiding  of  a  cottage  and  about  an  acre  of  land  by  a  verbal  agree-  andthcaf. 
ment  from  the  Earl   of  Sefton^  for   which    the  pauper  was  to  pay  cf^cdartc 
the  taxes,  and  which  tenement  the  pauper  let  by  alike  agreement  nant.if  reni 
for  his  whole  term  therein   to  John  Wtgnatl  at  the  (ame  rent  and  "  fomctimc* 
terms :  and  it  was  part  of  the  fame  agreement  between  the  pauper  andfome^-*^^ 
and  Wignall  only,  that  Wignall  (hould  pay  his  rent  to  Lord  Sefton :  timci  by  the 
that  the  cottage  was  at  the  time  of  this  letting  in  the  occupation  of  ©'^c' an<i oat 
Eli;^,abefb  Lin/ord,  who  had  before  taken  the  fame  from  the  pauper  poffcffion  and 

fome  times 
the  other,  and  the  Uffor,  years  after  the  aflignment,  takes  a  bond  from'  the  original  teaant  at  a  fecurifj  for  the 
rent  of  the  prexnifes^  fuch  tenant  at  wiU  may  acquire  a  fettlement* 

3K  at 
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.  1784.     at  the  yearly  rent  of  three  pounds:   that  fFtgnall eutend  inter im* 

^^^^"^      mediate   poflcffion  of  the   land,  being  of  the  yearly  value  of  four 

^.         pounds  a  year,  and  let  the  cottage  to  Linford  at  the  rent  of  three 

ThelDhabi-  pounds  :  that  the  pauper  afterwards  rented  a  tenement  of  the  yearly 

Ma*6hu/l    ^^'"^  ^f  75^*    ^^  Melling^  and  refided  ihereon  three  years.     Being 

fold  up  by  his  landlord  and  being  diflreffed  in  his  circumflances, 

he  in  or  about  the  year  1780  gave  up  that  tenement  and  came  back 

to  Mag&u/l,  having  nothing  but  a   few  houfehold  goods  to  bring 

vi^ith  him,  where  he  took  a  cottage  from  one  JViiliam  Woods  of  the 

value  of  three   pounds  ayearf'^on  which  he  refided  a  year  or  more: 

that  JVignall  vf2L%  taken  for  tenant  to  Lord  Sejton  of  the  whole  pre- 

mifes  in  Magbull  and  fecured  to  his  lordfhip  the  rent  thcMof  for  the 

years  1778  and    1779  by  the  joint  bond  of  the  pauper  and  the  faid 

Wignail:  that  Wignall  z\io  received  from  X/>v/^r^ one  year's  rent  for 

the  cottage,  difcharged  her  for  another,  and  the  third  year  ihe  had 

no  goods  to  diftrain  on  :  that  the  pauper,  after  he  had  by  an  artifice 

got  Wignail ii Ota  home,  without  his  confent  entered  upon  the  faid 

land,  which  was  then  in  JVignairs  occupation  ;  and  was  by  tFignalt 

after  his  return  home  found  mowing  the  fame:    but  WignaWs  wife 

being  the  pauper's  fifler,  (he  begged  of  her  hufband  not  to  fi:op  the 

pauper  from   mowing  out   the  fame ;  wherefore  he  let  the  pauper 

reap  the  hay  and   the  pauper  held  the  land  much  more  than   forty 

days,  whilft  he  refided  on  the  cottage  which  he  took  frodi  JViiliam 

Woods:  but  the  pauper,  after  he  returned  to  Magbull^  never  received 

any  rent  of  the  cottage  occupied  by  Linford^  fhe  not  confidering 

the  pauper  to  have  any  right  to  demand  the  rent  from  her  :  that  the 

pauper  in  the  year  1780  paid  Lord  &eftoTi%  agent  3  /.  jx.  in  part  of 

the  rent  for  1780,  which  the  agent  demanded  from  him ;   being  glad 

to  receive  the  rent  from  whomsoever  hecould^  though  heconfidered 

Colbourn  as   getting  fraudulent   pofiefiion;    and  the   pauper  and 

Settlement  at  Wigftall  tnuvcd  into  a  joint  fecurity  together  to  Lord  Sefton  ioi  the 

MaghuU.        refidue  of  the  rent  for  the  year  17S09  which  was  never  paid, 

Satttrtiay^  Ccckcll  fiiewcd  caufe  io  fupport  of  the  order  of  Sefiions;  and  in- 

May  Btii.       fified,.  that  the  pauper  had  at  no  one  period  ceafed  to  be  tenant  to 

Lord  Sefton  i  that  every  circumfiance  demonftrated,  that  the  relation, 
of  landlord  and  tenant  fubfifted  between  them  :  that  the  pauper  was 
not  only  anfwerable  in  point  of  law  to  Lord  Sefton^  but  was  by 
him  clearly  fo  confidered  throughout;  as  his  lord(hip  had  takea 
fecurity  from  him  and  accepted  rent.  That,  having  obtained  cftedit 
to  the  extent  required  by  the  Legiflature,  the  circumftance  of  hia 
having  afterwards  underlet  the  property  could  not  make  any  dif- 
ference } 
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fcrcncej  for  it  had  been  decided  in  the  cafe  of  [a]  the  K.  r.  the      1784. 
Inhabitants  of  L/andverras;  that,  if  a  pauper  taies  or  reuts^  tene- 
ment of  the  value   required  and  re/ides  upon  it  forty  days,   it  is 
enough  ;  and  that  it  is  not  necefTary^  in  tlic  conftrudlion  of  the  z&,^  ThefDhahU 
that  he  (hould  occupy.     Should   it  be    faid,    that  the  pauper  ob-    m/*°"  °^ 
tained  poflcflion  the  fecond  time  by  fraud,  the  anfwer  was,    that  it      ^^"^*-^- 
was  not  neceflary  that  he,(hould  continue  to  hold  the  pofTefnon : 
that  the  occupation  was  totally  immaterial ;  and  the  only  queftion 
was,  did  he  continue  tenant  to  Lord  Sefton  ? 

Fielding  and  Manley^  in  fupport  of  the  rule  to  quafli  the  order  of 
Seflions,  infided ;  that  this  being  a  taking  by  parole  for  more  than 
three  years  was  under  [^]  the  flatute  of  Frauds  no  more  than  a  te- 
nancy at  will :  that  it  was  confequently  fubjedl  to  all  the  incidents  of 
a  tenancy  at  will;  ^nd  that  fuch  tenancy  is  determined  by  an 
aiTignment:  that  it  is  exprefsly  laid  down  by  Lord  Coke,  [c]  that 
though  fuch  grant  is  void,  it  amounts  to  a  determination  of  the 
eftate  at  will ;  that  there  could  be  no  doubt,  but  that  an  eftate  at 
will  of  fufhcient  value  would  intitle  to  a  fettlement;  but  that  it 
appeared  from  the  fads  dated,  that  the  pauper's  interefl  in  this  eflate 
of  feven  pounds  a  year  had  determined  before  he  took  the  additional 
three  pounds  a  year  of  Woods.  That,  as  for  thefe  reafons  the  ori- 
ginal taking  would  not  avail,  it  was  incumbent  on  the  other  fide  to 
Ihew  a  new  taking,  or  no  fettlement  could  have  been  acquired  at 
Maghull:  that  entering  into  a  bond  ^nd  becoming  fecurity  for  the 
rent  was  far  (hort  of  obtaining  a  new  demife  and  frelh  credit :  bur, 
if  it  were  poflible  to  imagine  that  it  was,  as  the  bond  was  joint,  it 
could  only  give  the  pauper  an  interefl  in  a  moiety  of  the  eflate,  and 
the  whole  in  his  occupation  would  be  far  (hort  of  the  fum  necef« 
fary  to  give  a  fettlement. 
Lord  Mansfield. 

The  circumflances  of  this  cafe  are  very  peculiar.  They  never 
did  occur  before,  and  probably  never  will  again;  and  can  never  be 
an  authority.  It  is  put  ot>  .this  ground,  that  the  original  leafe, 
which  was  no  more  than  a  leafe  at  will,  has  by  aflignment  been  va«  . 
cated;  and  that  it  mufl  be  fbewn,  that  it  has  been  renewed  by  a 
frefh  demife,  or  a  fettlement  was  not  gained  at  Magbull.  It  mi^ht 
be  difficult  to  (hew,  that  any  new  leafe  was  granted;  but  was  the 

I 

\a1  M.  7  Geo.  3.  1766.    £urr.  SetU«  Caf.  571. 
[^J  29  Car.  2.  c.  3, 
[0  Co,  Lilt:  75  a. 
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1784*     old  le^fe  ever  vacated  ?     I  am  of  opinion^  it  was  not.     Throughotft 

Lord  Se/tM  coniiders  the  pauper  as  his  tenant,  and  he  continued 

liable  for  the  rent.     In  1785,  feveral  years  after  the  affignment,   he 

Theiahabi.  IS  in  pofTefllon ;  and  his  lordfhip  accepts  rent  from  him  and  takes 

tants  of    fccurity  from  him  for  the  rent  in  a  bond^  in  vsrhich  he  is  joined  by 

another  perfon.     This  with  the  other  circumftances  attending   it, 

/.  e.  the  pauperis  being  at  that  time  in  poiTeflion  and  the  acceptance 

of  rent  from  him^  (hews/that  Lord  iS^/^/f  retained  him  as  tenant; 

and  certainly  does  not  afford,  as  was  attempted,  any  ground  of  ar-^ 

gument  on  the  other  fide. 

Btil/er  J. 

There  is  a  feeming  contradi(Slion  between  Lord  Sefton\  conduA^ 

as  colledled  from  all  the  other  fa6ls  in  the  cafe,  and  the  faA  ftated 

that  the  afiignee  was  taken  as  tenant  by  his  lordfhtp;  but  there  is 

one  way  of  reconciling  it.     Lord  Sefton  agreed  to  the  occupation 

by  the  aflignee  and  received  rent  from  him,  but  did  not  mean  to 

give  up  the  pauper  as  tenant.     His   meaning  was,   to  have  them: 

both  liable. 

IFilles  and  AJhburJI^  Judices,  concurring. 

Rule  difcharged,  and  order 
of  Seflions   affirmed,. 


«i 


Court  never 
qoaOies  in- 
didment  for 
ierious  of- 
fence?^  but 
upon  the 
cleared  and 
phineft 
grounds.    In 
an  ind  la- 
ment for  cri- 
minal mif- 
condudt  to- 
wards the 
poor  a  general 


Rex  V.  Wctherrll  and  Steed,  Overfecrs,  ^c, 

THIS  was  an  indictment  againft  two  parifli  officers  for  keep^ 
ing  and  lodging  feveral  poor  perfons  in  a  filthy,  unwhole* 
fome,  room  with  the  windows  not  in  a  fufficient  ftate  of  repair  to 
protedl  them  againfl  the  inclemency  of  the  weather. 

It  dated,  that  Samuel  Wttherill^  late  of  Beefion  in  the  borough 
of  Leeds  in  the  county  of  Tork,  miller,  ztidTbomas  Steeds  late  of 
Beejion  aforefaid,  yeoman,  on  the  sjth  day  &c.  in  the  24th  year 
Gsfr.  and  continually  afterwards  Until  &c.  were  and  flill  are 
overfecrs  of  the  poor  of  the  lownfliip  of  Beejion  in  the  borough 
aforefaid,  duly  appointed  according  to  the  laws  and  (latutes  of  this 
realm  to  take  care  of  and  provide  for  the  necelTary  relief  of  the 
lame,  impotent,  old,  blind,  and  fuch  other  among  them  being  poor 
and  unable  to  work;  and  that  the  faid  Samuel  JVetbertll  and 
Thomas  Steady  fo  being  fuch  overfeers  as  aforefaid  in  the  borough 
aforefaid  and  not  regarding  the  duty  of  their  faid  office  of  overfeers 

dcfcription  of  them  without  fetting  out  their  names  foems  fufficient. 

of 
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of  the  poor  aforefaid,  did  on  the  faid  25th  day  of  December  in  the       1 784. 
year  aforefaid,    and  continually    afterwards  until    C^c.  in  the   year      ^t^^ 
aforefaid,  at  B^^^^«  aforefaid  in  the  borough  aforefaid,  wrongfully         ^^, 
and  unlawfully,  wilfully  and  contemptuoufly,  as  fuch  bverfeers  of    Wbthb- 
the  poor  aforefaid,  under  a  falfe  and  malicious  pretencfe  of  finding       ^^^^' 
necelTary  relief  for  the  lame,  impotent,   old,    blind  and  fuch   othdf 
in  the   townfhip  of  Beejion  aforefaid  in  the  borough  aforefaid,  be-, 
inf  poor  and  unable  to  work,  lodge,  keep  and  maintainyJv^r^//^^/"- 
fons  belonging  to  the  faid  townfliip  of  BeeJlon  which  were  lame, 
impotent,  old,  blind,  being  poor  and  unable  to  work,  in  the  cham- 
ber of  a  certain  cottage  in  the  townfliip  of   Bcefton  aforefaid   in  the 
borough  aforefaid;    which   chamber  during  all  the  time  aforefaid 
was  not  only  dirty,  filthy  and  unwholefome,   but  was  alfo,   by   the 
want  of  neceflary  and  proper  repairs  of  the  window  therein,  laid 
open  and  expofed  to  thecoldn?fs  and  fcverity  of  the  weather,  to  the 
great  damage  of  the  faid  feveral  lame,    impotent,    old^  blind  and 
j}oor  perfons,    to  the  evil  and  pernicious  example  (Sc.   and  aganfl 
the  peace,  &c.  , 

Fearnley  obtaihed  a  rule  to  fhew  caufe,  why,  on  the  grounds  of 
infufficiency  in  form  as  well  as  fubftance,  this  indictment  fhould 
not  be  qua(hed.  He'  objeAed,  that  it  was  informal  in  not  fitting 
out  the  names  of  the  feveral  poor  perfons,  who  had  been  aggrieved 
by  themifbehaviour  imputed,  and  that,  upon  this  principle  as  ap- 
peared from  [^]  H^tc^^/z/j-,  an  indidlment  for  taking  exceflive  toll  ^ 
V/t;^r/ perfons,  without  naming  any  perfons  in  particular,  had  been 
adjudged  bad:  that  it  was  uncertain  in  not  pointing  out,  or  in  fome 
way  afcertaining  or  defcribing,  the  particular  cottage,  in  which  the 
fuppofed  offence  hadTbeen  committed  ;  it  being  impof&ble  to  know 
how  to  anfwer  the  charge,  as  there  might  be  many  other  dirty  cot- 
tages with  broken  windows  in  which  a  poor  man  might  be  lodged  ; 
and  this  might  alfo  be  the  workhoufe  provided  for  them  *Dy 
the  parifh  :  that  it  was  alfo  bad  in  fubflance;  becaufe  it  was  not  an 
indi(5lable  offence  in  ovcrieers  to  put  poor  people  in  a  dirty  room  : 
that  it  was  the  duty  of  the  paupers  to  clean  their  rooms  ^  and  that^ 
if  the  windows  were  broken,  they  had  a  fummary  remedy  by  ap- 
plication to  a  magiftrate*  ^'  .  '  m  j 
•  Cbambre  (hewed  caufe;  and  infifted,  that,  as  the  indidment  itfelf  j^aj  ijtK 
anfwered  all  that  was  objected  in  fubflance,  the  Court  would  never 

[^]  2  Hawk.  P.  C.  329.  On  an  information  for  extortion  bydefendant^  who  waspoiTef&d 
of  a  Ferry  bodLt^  in  idkingo^  dibits  fubjefis  divers /urn  j  exceeding  ScQ,  judgment  was  arrefl- 
cd.  K.  V.Roberts,  £.  4  W.  &  M.  Show.  389. 

2  qua(b 
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qua(h  upon  formal  objedions,  but  oblige  the  parties  to  demur  or 
plead  :  that  this  offence  is  here  fufficieotly  charged  by  giving  to  the 
perfons  aggrieved  the  general  defcription  of  paupers  (^c  i  and  that 
the  Court  will  never,  for  the  purpofe  of  defeating  a  laudable  pub- 
lic profecution,  prefume  the  exiftence  of  a  provifion  for  the  poor 
itk  a  mode^  in  which  the  pari/h  officers  are  not  compellable  to 
make  one. 

Fearnley  relied  almoft  wholly  upon  the  authority  in  Hawkins. 

AJ},burJl]. 
It  is  a  fettled  rule,   that  the  Court  will  never  qua(h  indiftments 
for  perjury,    nufances  or  any  fcrious  mifdemeanors;  but  leave  the 
party  to  his  remedy  by  demurrer,   or  compel  him  to  plead.     The 
objedlions  here  can  only  be  to   the  form ;  for   the  offence  alleged 
is  inhumanity  and  endangering    the  lives  of  the  poor. 
Buller  J. 
The  rule  laid  down  by  AJl^burJi  J.  is  to  be  found  in  \a\  Hawkiw; 
and  the  Court  will  never  do  other  wife,  except  on  a  clear  and  in- 
difputable  ground.     And  lam  by  no  means  difpofed  to  think,  that 
either  of  thefe  objeiftions  would  prevail  on  demurrer  or  in  arreft  of 
judgment.     The  lafl  is  abandoned;  and  it  feema   to  mc  that  the 
omiflion  of  the  names  and  numbers   is  not  here  material  ^  though 
in  the  cafe  cited,  that  of  a  toll,   which  tnight  be  exa^d  from  all 
the  King's  fubjedb,  to  know  in  how  many  inflances  extortion  had 
been  pradifed,  is  neceffary  to  a  jufl  admeafurement  of  the  punifh- 
ment :  but  here,    where  the  abufe  conliits  in  lodging  feveral  poor 
of  a   parilh  in  a  filthy,    unwholefome  cottage  chamber    without 
windows,  the  numbers  in  the  chamber  of  a  cottage   cannot  be 
very  many;  and  the  perfons  abufed,  the  objeds  of  the  chariuble 
provifion  of  the  law,  are  of  a  particular  denomination,  and,  though 
not  individually  named,  are  rendered  fufficiently  certain  :  and  per- 
haps, (but  on  this  I  give  no  opinion)  this  might  be  the  bed  way  of 
charging  the  offence. 

It  docs  not  appear,  that  there  is  any  other  room  in  any  other 
cottage  in  the  parifh  fet  apart  for  the  ufe  of  the  poor ;  and 
the  parifh  are  certainly  not  compellable  toeredl  workhoufes,  hut 
may  maintain  and  employ  their  poor  at  their  own  homes.  If 
any  thing  can  be  made  of  this  point,  it  is  a  defence  in  evidence 
at  the  trial. 

Lord  Mansfield  znd  Wtlles  J.  were  abfent. 

Rule  difcharged. 


[tf]  2 Hawk  P.C.367. 
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Rex  V.  the  Inhabitants  of  Edmonton. 

1 

TWO  jufticts  by  anf  order  remove  Sufannab  Parker^  the  wife  illegitimate 
offVilliam  Parker^  from  the  parifh  of  Enfield  in  the  county  of  infants  may 
Middlejex  to  the  ^zxx^o^ Edmontonxn  the  faid  county.  The  Scflions  o.'^.^'f'"^ 
on  appeal  adjudge  the  fettlement  to  be  at  Edmonton^  confirm  the  marry  by  ii- 
order  and  ftate  the  following  cafe  :  ccncewiththe 

That    the   fettlement   of  the  pauper,   Sufannab  Parker^  at    the  their^puL 
time  of  her  intermarriage  with  the  pauper,  IViiUam  Parker^  was  in  tivc  father.. 
the  parifti  of  Enjield  Mrddlcfex,  and   that   the  fettlement    of  the 
faid  JViliiam  Parker  at   the    tinw  of  the  removal   of  the   pauper, 
Sufannab^  was  in  the   parifh  of  Edmonton   Middlefex :    that    the 
pauper,  William  Parker^  was  on  the  21ft  of  Augnji  1763    baptized 
in  the  parifh  church  oi Spittalfields,  as  the  Ion  of  PVilliam  Parker  and 
Sarab,  and*  fo  regiftered  :  that  the  faid  Sarab  the  mother  of  the  faid 
Wiltiam  Parker  (the  hu£band  of  the  pauper)  was  on  the  7th  of  July 
1764  buried  at  Edmonton  in  xhtmiwtoi  Sarab  Parker :^  ihzt  William 
Parker ]\yti\QV  and  the  hxA  Sufannab  his  wife  (then   Sufannab  Ellis) 
were  on  the  14th  oi  September  5783  married  by  licence  by  confent  of 
parents  in  the  parifti  church  of  Enfield  Middlefex  :  that,  on  account 
of  the  faid   William  Parker  junior   and  Sufannab  his   wife  being 
then  minors,  fuch  licence  was   obtained  by  the  confent  of  William 
Parker^  called  in  fuch  licence  the  natural  and   lawful  father  of  the 
faid  William  Parker  ]\xniov  and  of  James  Ellis  the  natural  and  lawful 
father  of  the  pauper  Sufannab :  that  the  faid  William  Parker  did  at 
the  time  of  giving  fuch  confent  for  obtaining  fuch  licence  make  the 
ufual  affidavit  before   the   proper  ecclefiaftical  officer,    that  he  was 
the  lawful  and   natural  father  of  William  Parker  the  younger,   and 
the   faid  William   Pa-'ker  gave  evidence  in   Court  that  the   pauper  Settlement  at 
Willtam  Parker  the  younger  was  his  fon  j  but  that  he  was  never  ^^^«'«'»- 
married  to  the   faid   Surab  the  mother  of  the  faid  William  Parker 
junior. 

.  Ptckbam  and  Silvejler  ftiewed  caufe  in  fupport  of  thefe  orders;  and  ^idrit/dirj^ 
infilled,  that  there  b^d  been  legal  and  fufficient  evidence  of  a  marri-  ^*^'^  *i^"**' 
age  in  this  cafe  laid  before  the  court  of  quarter  feffions;  and  that  they 
had  judged  well  in  deciding  that  the  affidavit  of  the  father,  fupporced 
by  the  entry  of  the  baptifm  and  burial  of  the  fon  and  wife  in  the  fa» 
thcr's  family  name,  preponderated  againfthisparolc  evidence:  butthat 
perhaps  that  evidence  ought  not  to  have  been  received;  for,  although 

ia 
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1784.     in  the  cafe  of  [a]  ihcK.  v.  the  Inhabitants  of  St.  Pefers  in  Wbr^ 

^—^ — '     ccJierJJme^  the  father's  teftimony  had,  after  the  mother's  death,  beea 

^^        admitted  to  baftardize  the   iffue,   the  circumftances  of  the   two 

The  lohabi-  cafes  Were   materially  different :  that  there  the  woman  had  beea 

Edmonton    ^^^^  ^"^^  fifteen  weeks,  when  the  evidence  was  received,  and  con- 

/equently  not  only  the  falfehood  of  the  father's  teftimony  might 
have  been  enquired  into  and  deteded,  and  the  marriage,  if  any  fuch 
there  were,  might  have  been  eafily  proved,  but  that  the  putative 
father  there  had  no  intereft,  and  did  not,  as  the  Court  faid^ 
fwear  to  difcharge  himfelf;  as  whether  he  was  the. lawful  or  natu- 
ral father,  he  was  equally  bound  to  maintain  the  child :  that  on  the 
contrary  not  only  twenty  years  had  here  elapfed  fince  the  woman's 
death,  by  which  the  proof  of  the  marriage  and  detedlion  of  the 
hufband's  falfehood  in  his  evidence  could  not  be  made  with  fo  much 
efFe<fl,  but  the  man  had  an  intereft  in  proving  the  illegitimacy  of 
the  child  :  he  fwore  to  difcharge  himfelf;  for  the  fon,  who  is  ftated 
to  be  married  and  emancipated  and  to  have  gained  a  fettlement^ 
fubfequent  to  that  of  his  birth  in  Spittaljields^  if  he  isabaftard,  at 
his  father's  oath  would  make  him,  his  father  is  no  longer  liable  [^]  to 
contribute  to  hi$  maintenance ;  which^  if  he  were  a  legitimate  child, 
he  would  be  bound  to  do. 

They  alfo  iniifted,  even  if  the  refult  of  the  fads  difclofed  in  the 
cafe  was,  that  there  was  not  fufficient  proof  of  a  legal  contrad 
of  marriage  by  the  father,  that  ftill  there  could  be  no  doubt  of  the 
validity  of  the  pauper's  marriage  by  licenfe;  that  the  licenfe  had 
been  obtained  with  the  confentand  under  the  oath  of  the  putative 
'  father  :  that  the  marriage  ad  [^]  in  general  terms  requires  the  con-* 
fent  of  the  father,  and  does  not  exprefs  or  intimate  any  diftindion 
between  the  natural  and  lawful  father  :  that  in  the  conftrudion  of 
a  highly  penal  ait,  the  ftat.  4  &  5  P.  &  M.  c.  8.  §  3.,  which  cn- 
ads,  that  every  perfon  above  the  age  of  fourteen,  who  takes  or 
caules  to  be  taken  away  any  female  child  under  iixteen  years  of 
age  and  unmarried  from  the  poileftion  and   againft  the  will  of  the 


[fl]E.  8  G.  2.  1735.  ^""*-  S«"J-  Caf.  25. 

[^j  This  is  To,  becaufe  the  flat.  18  Eliz.  c.  3  ,  which  empowers  two  nsagiilrates  tochir;ge 
the  irother  or  repu'ed  father  with  the  maintenance  of  bakard  children,  if  made  in  eafe  of  tlie 
bufthen,  which  im  fuch  cafes  falls  upon  the  parish  in  which  ihey  are  born  and  for  the  relief  of 
fuch  jariOi  only:  the  pariih  therefore,  in  which  a  Baliard  becomes  in  any  other  mode  fetcied, 
has  no  re:ncdy  junder  this  flatute  ;  and  cannot,  under  any  other«  tax  any  one  in  iid  of  him,  wbo 
is  by  the  general  W\\  fiiius  mJlius. 

[0  26 Geo.  3.C.  33.  §2. 

father 
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Tathcr  &c.^  (hall  AiiSFcr  two  years  imprifonmcnt  or  pay  fuch  fine  &C.9 
it  has  been  holden    in  the  cafe  of  [a]  the  K.  v.  Cornfortb   &  al\ 
that  it  extended  to  the  natural  father;  and  an  information  was  ac- 
cordingly granted  againft  the  defendant  for  taking  away  a  natural    Theinha- 
daughter   from   her  putative  father:  that,  though   this  is  in   its  ^^^^n-sof 
general  view  a  reftraining  ad,  with  refped  to  the  parental  autho-    "^''^^^''* 
rity  it   certainly  was  not  reftridive;  and  would  therefore  in  that 
particular   receive   a   beneficial   conftru<flion :  that   to   determine 
otherwife  muft   be  attended  with  confequences  the  moft  oppofite, 
it  muft  altogether  prevent  the  marriage  of  natural  children   by  li- 
cenfe :  that  they  muft  either  marry  by  banns,  which  in  fuch  cafes 
might  under  many  circumftances  throw  obftacles  in  the  way  of  a 
cootradt  which  the  law  always  favours;  or  put  them   to  the  ex« 
pence  of  having  guardians  appointed  in  Chancicry,  where  poflibly 
they  might  not  be  intitled  to  make  fuch  application. 

Bear  croft  and  Fielding^  in  fupport  of  the  rule  to  quaQi  thefc 
orders,  contended;  that  evidence  only  had  been  returned  by  the 
Seffions  without  any  conclufion  drawn  from  it :  that  their  aim  fcemed 
to  have  been  to  fay,  that  the  young  man,  married  by  licence,  had 
not  had  the  confent  of  fuch  father  as  was  necejfTary  to  make  his 
marriage  valid ;  but  that  inftead  of  direftly  finding  the  fad  to  be 
fo,  they  have  ftated,  that  the  father  made  an  affidavit,  for  the  purpofe 
of  the  young  man's  marriage,  in  which  he  ftated,  that  he  was  his 
lawfiil  father;  and  afterwards  fwore  in  court  that  he  was  not:  that 
this  court  would  not  at  any  rate,  while  there  remained  a  confufion 
and  contradidioD  in  the  fads,  draw  any  conclufion  themfelves; 
but  would  fend  the  cafe  down  to  be  re-ftated  :  not  that  there  was 
any  real  or  wilful  contradidion,  any  moral  difference,  in  the  tefti« 
mony  given  by  the  father  on  the  two  different  occafions :  that  he 
had  not  in  his  affidavit  reprefented  that  he  was  married;  and  it 
could  not  be  imagined,  that  he  meant  to  fwear  to  the  law  :  that  he 
knew  he  was  the  young  man's  father;  and,  to  enable  him  to  obtain 
a  licenfe,  took  the  oath  required  by  the  ftatute  for  that  purpofe,  in 
the  form  in  which  the  proper  offioer  adminifters  it :  that  it  had  been 
argued,  that  the  Legiflature,  when  they  ufed  the  word  "  father'* 
only,  referred  to  the  relation  of  father  and  child  generally,  without 
adverting  in  the  leaft  to  our  municipal  or  religious  eftablifhments  ; 
but,  that  it  cannot  be  fuppofed  that  an  Englijfj  ftatute  could  under 
fuch  a  term  mean  to  defcribe  a  perfon,  whom  the  Englijh  law  does 


[tf]H,  15G.  2.     2  Str.  1162. 

3  L  ^  not 
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17S4*  liot  acknowledge:  that,  with  refpcdl  to  the  cafe  cited,  it  was  aofr 
only  a  very  liberaf  conftruAion  of  a  law  made  oa  behalf  of  female 
infants  for  the  fecurity  of  their  property   as  well  as  perfons   from 

The  [nha-    rapine  and  violation,  but  had  alfo  pafljbd  without  argameat. 

DM  KTCN.  However  that  may  be,  the  point  has  been  confiidered  as  fettted 
ever  fince. 

They  then  infided^  that  the  objedlion  to  the  competency  of  a. 
father  to  fpeak  to  the  legitimacy  of  his  child^  becaufe  he  was  boand 
to  contribute  ta  his  fupport,  had  never  occurred  in  aay  ejei%iient^ 
?nd  did  not  deArrve  a  ferioos  anfweri  that  the  law  was  clear;  nor 
could  it  be  faid  to  be  hard :  for  though^  as  a  baftard  was  ^ius^ 
nullius^  there  exided  here  no  one  whom  it  recognized  in  the  cha^-^ 
raider  of  a  father  for  the  purpofe  of  givrng  validity  to  an  infant's 
marriage  by  licenfe,  yet  illegitimate  children  might  at  all  times  be 
married  by  banns  ;  and,  if  circumftances  that  would  very  rarely 
occur  iliould  make  it  eligible  for  them  to  be  married  by  licenfe^^ 
they  were  in  no  worfe  a  Situation  than  legitimate  children^  who* 
had  lod  their  parents :  they  mufl:  apply  to  chancery  for  the  appoint*-^ 
ment  of  a  guardian*. 
Willcs  [. 

The  quedion  is.  Whether  enough  has  been  returned  by  the 
quarter  fclTions  to  enable  us  to  decide  upon  the  cafe.  For  this  par<» 
pofe  it  will  be  proper  firft  to  confider  the  evidence..  Upon  the 
evidence^  which  has  been  fully  and  repeatedly  dated,  I  am  incliiied 
to  think,  that  at  nifi priu$  it  would  have  been  thought  to  have  pre-^ 
ponderated  in  favour  of  the  marriage ;  and  perhaps  the  father  might 
be  indidable  for  perjury^  But  it  is  contended,,  that  the  CoHrt  be*^ 
low  have  made  no  adjudicatioii  upon  this  evidence.  On  the  con« 
trary,  as  they  difmified  the  appeal,  this  adt  of  confirmation  of  the 
prior  order  of  two  ju dices  muft  be  taken  as  an  adjudication  ia 
favour  of  the  validity  of  the  marriage,  and  a  AifEcicnt  foundatioa 
tor  us  to  a£t  upon  without  fending  the  cafe  down. 

With  refped  to  the  adl  of  parliament,  in  cafes  of  this  fort  it 
€ught  to  receive  a  liberal  conftruiflion.  To  be  fare  in  the  caie  of 
\a\  the  K.  v.  the  Inhabitants  of  Prefton  near  Faverjbam^  where  the 
jntant  married  without  his  father's  confent,  he  loft  hisfettlement;; 
but  here,  where  there  is  his  father's  confent,  where  the  determi- 


> 

[a]  M.  33  G.  2.  1759.    Eurr.  Seed.  Car.  4S6»  i  Bl.  Rep.  192, 
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nation  in  favour  of  the  marriage  is  not  in  oppofition  to  the  letter     1784. 
but  in  fupport  of  the  fpirit  of  the  law  and  objedt  of  the  Legifli- 
ture,  it  ought  to  be  fecured   to  him.     The  general  objcdl  of  ihc 
marriage  ad  was  to  prevent   the  clandefline   marriage  of  minors  The  inLbi- 
without  the  confent  of  their  friends;   and  a  putative  father   feeius  p  ^*""^^ 
to  me  a  much  more  propr/  perfon  to  give  his  fandion  to  fuch  an     ''•*°'*'^*^"' 
a£l  than  a  guardian  ;    choleo  in  fubHance  probably  by  the  parties 
themfelves  for  the  purpofe  of  confenting.     If  then   in    the  cafe  of 
any  flatute  in  pari  materia  the  word  '*  father"    h::s  been  conftrued 
to  include  a  putative  as  well  as  a  lawful  father,  we  are  warranted  in  ' 

putting  the  fame  conftrudlion   on   this  ad;  and  we  find  that   this 
has  been  done  in  conftruing  the  flatute  of  Pbiilp  and  Mary,   where 
the  expreflion  is  the  famej  and  that  was  a  highly  penal  act. 
jijhburji  J. 
As  to  the  fads  I  (hall  fay  nothing;  but  having  little  or  no  doubt 
upon  the  law,  I  can  by  no  means  confent  to  fend  down  the  cafe  to 
bere-ftated.     The  cafe  in  Str.  is  ftronger  than  the  prcfcnt.     The 
condrudion    there  went  to   make   the  ad  of  taking   the  infant  a 
heavy  crime,  in   the  parties.     Here  it  is   to  give  the  ad  beneficial 
inQead   of  penal   confequences;   but  in  favour  of  fuch  a  marriage 
one  would  be  fatisfied  with   the  flightetl   precedent  ;    that  we  may 
nqt  aggravate  the  diflfefs  of  thofe,    whofe   fituatiou   is  not  to  be 
attributed  to  any  default  of  their  own. 
Buffer  J. 
There  is  no  doubt,  but  that  the  Sef!ions  have  returned  evidence 
inftead  of  fads;    but    if  no  concluiion,   which   they    could  have 
drawn  from  that  evidence,  would  vary  the  cafe,  it  is  not  neceilary 
to  fend  it  back.     Now,  they  might  fay,  we  don't  bL*lieve  thcparoic 
evidence  of  the  father  againfl  his  affidavit  and  the  entries,  or  we  do 
believe  it  and  fay  there  was  no  marriage :  and  they   have  fl:atfd  fo 
much,  as  that  they  appear  to  have  concluded  (and  I  think  rightly) 
that  there  was  no  marriage.     There  is   no  ground  for  the  objec- 
tion to  the  admiflibiiity  of  the   father's  tellimony,  or  any  fouuda* 
tion  for  a  charge  of  perjury  againfl  him.     He  was  applied  to  in  his 
charaderof  father;   and  his  affidavit,  drawn  in  the  cooimati  form, 
was  made  under  a  miftake  of  the  law.     The  marric\^e  having  been 
with  the  confent  of  the  putative  father,  the  queilioa  is^  Whether 
fuch  marriage  is  within  the  marriage  ad?     but  it  is   not  neceilary 
here  to  give  a  decifive   opinion  upon  the  point;  for,  taken  either 
way,  this  marriage  is  good.     If  this  cafe  is  within  the  act»  there  is 
nobudy  to  confent  but  the  natural   father,  and  the  act  mult  m'can 

3  L  2  fuch^  ,. 
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1784.     fuch,  an  iUegittmate  child  having  no  other:  if  the  zA  cannot  be- 

^^^^      extended  in  conftrudtion  beyond  the  lawful  father,  then,   the  pre- 

^^         fent  cafe  not  being  within  it,  no  confent  c^n  [a]  be  neceiTary.     At 

Thclnha-    the  fame  time  the  jK".  v.  Cornfortb  (S  al.  is  a   ftrong  authority;. 

it^Hwro^   nor  is  it  weakened  or  any  difference  made   by  the  form  in  which- 

it  came  before  the  Court.     If  the  meaning  is  plain^  the  conflruc-i^ 
tion  of  civil  and  penal  laws  is  the  fame :   their  true  intcrpretatioo. 
is  the  common  and  fole  objedt  of  inquiry.     And,  this  cafe  has  re- 
peatedly been  reC^gni^ed  in  this  couft  as  law^ 
Lord  Mansfield  yt^z^  abfcnt« 

Rule  difchargedand  both* 
orders  affirmed* 


■•i^ 


[/f]  But  in  a  fubfequenc  cafe  the  Court  has  come  to  a  decifion  upon  this  point;  and  ad- 
judged,  that  the  marriage  of  an  illegick:iate  child  by  Kcenib  without  the  confent  of  parents 
or  guardians  is  void  under  tliis  ftatute.  Rexx^.  Hodnett^  H.  26  G.  3.  I786«  i.Doraf.  tad 
£aa.  96. 


Rex  V.  the  Inhabitants  of  Seaton  ancT  Beer.. 

TWO  juftices  remove  Samp/on  Gill ^  Martha  his  wife  ancT 
their  four  children  from  the  parifh  of  Broadcliji  in  the  countj 
hiring  is  a  of  Devon  CO  the  parifh  of  Seaton  and  Beer  in  the  fame  county ». 
hiring  for  a    ^pj^^  Seffious  on  appeal  confirm  the  order»  and  ilate  the  following; 

jTear*     j\  ^ 

weekly  refer-  calC : 

vatioo  of  That  Samp/on  Gill,  the  patfper,  being  fettled  in  the  faid  parifii 

TO? oflufelf  ^^  Seaton  and  Beer,  went  into  the  pari£  of  Broadcliji,  and  made 

determine,  ao  agreement  with  one  Samuel  Ponsford  (who  kept  a  public  houfc 

Whether*  there)  as  follows:  That  Ponsford i^Xd  to  him,  that  he  would  give 

wMkiy  Qjr  bim  a  fhilling  a  week,  as  he  had  given  the  other  man  or  men,  and 

annual ;  bat  the  vails  of  the  ftabks  ;  and  that  nothing  was  faid  about  the  time 

coiieaed  ^  ^^  *^^^  fervice  ;  that  at  the  end  of  the  year  his  miftrefs  faid  to  him : 

from  tbecir-  ^'  You  have  been  here  a  year,  I  will  pay  you  :"  to  which  the  pauper 

cumftanccs  replied,  **  It    was  no  matter,    I  may  ftay  With  you  another  year:" 

contraftf '  *  ^^  ^^^^  **  ^ery  well,  Sampfon :"  that  he  did  ftay  another  year,  and 

The  under,  then    received  what  was  due  to  him,  being  5  /.  4  j.  :  that  the  pau— 

ftandipg  M  p^^  worked  iti  the  ftable  as  an  oftlcr  ^  and  that  neither  at  the  time 

ZiOer  or  of  making  the  firft  agreement  nor  at  the  end  of  the  iirft;  year  was* 

ferfanCas  to 

any  obligatiooi  which  ia  point  of  law  they  may  befobjeQ  tOj  can  be  of  no  weight. 


EafterTerm  24  Geo.  3.  441 

any  mention  made  by  the  mafter^  miflrcfs  or  pauper  of  a  hiring  for 
a  year,  or  of  the  term  for  which  he  was  to  fcrve ;  bat  that  he  the 
pauper  apprehended  his  mader  might  have  parted  with  him  at  any         ,!i^ 
time  on  giving  reafonable  notice  :  and   that  no  evidence  appeared    The  inha- 
before  this  court  of  the  time  for  which  any  fuch  man  or  men,  as     ^'^'"^^  of 
above  referred  to^  bad  been  at  any  time  hired  by  the  fald  Samuel 

Ponsford.  Scttleir.cnt  at 

Fanjhawe  (hewed  caufe  ia  fupport  of  thefc  orders;  and  contend-  '*'^"-^' 
ed^  that  there  were  in  this  cafe  circumftances  fufRcient  to  (hew^ 
that  this  was  not  a  hiring  for  a  year :  that  there  was  a  weekly  ??''^^-^f*'* 
hiring,  and  a  reference  to  fervices  of  the  iame  defcription  and  '''^'^ 
character  by  other  perfons  :  that  io  this  refpedl  the  prefent  cafe 
totally  differed  from  that.of  \a]  the  K.  v.  the  Inhabitants  of  Ber^ 
wick  St.  jfoin ;  in  which  by  reference  to  the  place,  filled  by  a  fer* 
vant  who  received  anaual  wages,  the  duration  of  the  contract  be- 
tween the  parties  was  fully  afcertained  and  explained  :  that  on  the 
contrary  it  refembled  the  cafes  of  [&]  the  K.  v.  the  Inhabitants  of 
Dedbam  and  [c]  the  K.  v.  the  Inhabitants  of  Bradnincb  >  in  both 
of  which  the  hirings  were  weekly ;  in  both  it  is  laid  down  thai 
the  obligation  to  fervc  mufl:  be  mutual :  and  in  the  Eril  the  old 
rule  is  in&Aed  upon,  that  ^'the  Court  has  always  been  very  flridt 
with  refpedl  to  the  hiring  ;'^  and  in  the  fecond  the  hiring  was  con-^ 
ditional :  and  a  conditional  hiring  for  a  year  \d\  will  give  a  fettle- 
ment.  That  the  cafe  of  \e\  the  K.  v.  the  Inhabitants  of  Stocks 
bridge^  which  would  probably  be  cited  on  the  other  fide,  was  that 
of  a  general  hiring;  and  where  there  were  not,  as  here,  circum- 
fiances  to  repel  the  prefumption»  arifing  from  the  general  terais  of 
the  contra£i:« 

Silvejier  and  Clappe^  in  fupport  of  the  rule  to  q.ua(b  theie  orders, 
admitted  %  that,  wherever  the  queftion  has  beeo  raifed,  whether 
a  hiring  for  a  (horter  term  than  a  year  could  be  conilrued  into 
a  hiring  for  a  year,  the  circumftances  of  the  cafe  have  been  re- 
forted  to,  as  the  proper  interpretation  of  the  meaning  of  the  par- 
ties I  but   infifted  that  a  general  indefinite  hiring  was  a  hiring  for 


^^imi0^m^—^tm»,mmmm^mmm^^-^*    ■        ■      —i— — ^— ^a— ^i^^,^i^,^^.^i^ 


'a]  E.  33  G.  2. 1760.    Borr.  Settle  Caf,  502. 

'b\  M.  10  G.  3.  Bote.  284. 

c]  H.  10  G.  3.    Bott.  285. 

\/]  The  K.  'V.  the  Inhabitants  of  Lidney,  T.  6  5^  7  G.  2.  1733.  Burr. Settl.  CaC  i.  the 
K.  0/.  the  Inhabitants  of  New  Windfor.  H.  8  G.  2.  1734*  Burr.  Settl.  CaC  19.  the  K.  a;, 
the  Inhabitants  of  Atherton.  H.  16  G.  2. 1742.  Burr.  Settl.  Caf«  203. 

{f\  M.  14  G.  3.  1773.    Buir.  Settl.  Caf.  759. 

a  year^ 

2 
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a  year,  and  To  eflablifhsd  as  well  in  the  cafe  cited  of  the  K.  7» 
Stockbridge  as  in  thofe  of  [j]  the  K.  v.  the  Inhabitants  of  Wincaum 
ton  and  [I]  the  K.  v.  the  Inhabitants  of  Bath  Eafion.  Tiwt  the  firft 
hiring  in  this  cafe;  was  of  thisdefcription  and  indefinite,  as  thedunh- 
tionof  the  fcrvice  by  reference  to  thecontrads  or  fervicesof  other 
fervants  in  the  fame  place  was  not  afcertained  ;  but  that,  if  this  were 
any  way  doubtful,  the  fecond  hiring  exprefsly  referred  to  an  an« 
nual  fervice:  and  that  to  this  point  the  cafe  cited  of  the  K.  v.  the 
Inhabitants  of  Berwick  St.  JoAn  dire<5lly  applied.  That  the  refcr- 
vation  of  wages  at  (hort  intervals  could  not  conclude  upon  the  ex- 
tent and  duration  of  the  contradl ;  though  it  might  (hew  what 
was  the  convenience  of  the  particular  party,  who  made  this  ftipu^ 
lation ;  and  that  the  cafes  cited  of  the  K.  v.  Dedbam  and  the  K. 
V.  Bradnincb  had  no  circumftances,  by  a  reference  to  which  ic 
could  be  (hewn,  that  even  the  fervice  was  meant  to  be  annual. 
Willes,  J. 

All  the  cafes  (hew,  that  a  general  hiring  is  a  hiring  for  ^  year: 
and  the  cafe  cited  of  the  AT.  v.  Stockbridge  puts  it  out  of  all  doubt* 
The  reference  in  the  prefent  cafe  to  the  place  of  a  former  fervant^ 
and  the  terms  on  which  he  ferved,  is  fomething  more  than  a  general 
retainer  in  the  fervice.  The  converfation  at  the  end  of  the  firft 
year  alfo  amounts  to  a  conditional  hiring  for  the  next. 
AJbburJi,  J. 

I  am  not  difpofed  to  narrow  thofe  rules  of  conftrudion,  which 
have  been  admitted  in  favour  of  fcttlements;  and  this  cafe  does  not 
go  fo  far  as  fome  others  have  gone.  As  far  as  they  may  be  faid 
to  conftitutca  gener^tl  rule,  the  fubftance  of  the  cafes  is  5  that  the 
interpretation  of  hirings  for  a  lefs  term  than  a  year  with  a  rc/crva- 
tion  of  wages  at  the  expiration  of  fuch  term,  (hall  be  colleded,  if 
the  fervices  are  continued  throughout  the  year,  from  the  various 
circumftances  belonging  to  fuch  hirings.  Now,  even  if  doubt 
might  be  entertained  upon  the  cfFeft  of  the  firft  agrccmtnt, "  the 
terms  of  the  fecond,  which  is  plainly  a  conditional  hiring  for  a 
year  (whether  the  firft  did  or  did  not  amount  to  a  general  hiring 
either  in  its  own  terms  or  by  reference  to  the  circumftances  at- 
tending i{)  feem  to  (hcrw,  that  the  original  agreement  had  from 
the  beginning  been  conlidered  by  the  parties,  as  being  of  the  £ime 
character  and  defcription  as  the  laft :  and  the  terms  of  a  contradl  ia 


[*0  H.  24  G.  ».  1750.     Burr.  Settl.  Caf.  299. 
[  j  H.  16  G.  3.  1776.  Bun.  Sail.  C 


CaT.  823. 
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the  language  of  the  parties  themfelves  will  always  be  a  key  to  the      1734* 
true  conilrudion  of  it.  ^--^-o 

BulUr  J.  t!' 

It  has  been  long  and  fully  fettled^  that  the  private  underhand-  TheinbabU 
iog  of  iht  parties  either  one  way  or  the  other,  as  to  the  legal  efFcdl      ^^""  °^ 
of  their  contra<fis  aad  whether  they  may  or  may  not  part  with  each 
other,  can  make  no  difference.     That  being  laid  out  of  the  cafe, 
the  opinion  of  Tates^  J.  in   the  cafe  cited   of  the  K.  v.  Dedbam 

ia\  is  an  authority  precifely  in  point;  and  mud  govern  this  cafe. 
lis  words  are  *•  In  the  prefent  cafe,  if  the  mafier  bad  not  paidjix^ 
**  p€nce  a  ^eek  more  at  the  time  of  this  converfation  pafling,  ibe 
^'  fervant  faid,  he  would  have  quitted  the  fervice*  If  it  had  not 
'*  been  for  this  circumilance,  I  fhould  have  inclined  to  have 
«'  thought  it  a  hiring  for  a  year."  The  manner  of  fixing  the 
wages  then,  no  more  than  the  apprehenfion  of  the  pauper,  can 
make  any  difference  as  to  the  effedk  of  the  contradl ;  but  the  true 
Aate  and  explanation  of  the  original  contra<ft,  as  it  is  there  agreed 
by  the  mafter  and.  fervant  to  be,  arifes  from  a  converfation  during 
the  fervice  between  them ;  from  which  it  was  concluded  that  the 
alteration  in  the  wages  and  the  fubfequent  condudt  of  the  parties 
was  fufficient  ty  (hew,  that  the  original  hiring  was  not  intended  for 
a  year.  The  fubfequent  converfation  in  the  prefent  cafe  feemsta 
unfold  the  objedl  of  the  original  contract  as  fatisfaclorily :  but,  if  it 
did  not,  as  a  new  contrad  it  leaves  no  doubt  whatfoever  [^]. 
Lord  Mansfield  was  abfent. 

Rule  abfolute  and 
Both  Orders  qua(hed» 

9  m  I  ■   ■       II      ■   11  ■  I  ■    ■  ■       ■    .      I. 

[tf]  Bott.  285.     Ed.  1773. 

\f]  Since  the  date  of  this  ca(e  there  Jiave  been  feveral  determinations,  in  which  hirings  of  a 
fimilar  nature  have,  nnder  cheir  refpe£Uve  circumftances^  been  dererained  not  to  give  and  to 
give  a  fettiement.  Of  the  firft  clafs  are  thofe  of  the  K.  v.  the  Inhabitants  of  Elflack^  H  2f. 
G.  2.  17^5.  poft./M/|^he  fc.  V.  the  Inhabitants  of  Newton  Toncy,  E.  28  G.  3.  17887 
2  Durnf.  &  Eaft  45.3. »  tne  K.  v.  the  Inhabitants  of  Odiham,  Tr.  28  G.  3.  1788,  lb.  622^  and 
the  K.  v.  the  Inhabitantt  of  St.  Matthew  Ipfwich,  Tr  30  G.  3.  1790,  Dumiord  &  Kaft.  3.    fx^^^irjs.  SiC  ■  ^^^ 

Of  the  other  clafs,  ihofe  which  have  been  adjudged  to  give  a  fettiement,  are  the  K.  v.  the  y  "**      /^         f^^r^^ 
Inhabitants  of  Alton,.  E.  24  G.  3.  1784.  ante  424,  the  King  v.  the  Inhabitants  of  Chertfey,  ' 

Tr.  27  G.  3.  1787,  2  Durnf.  &  Eaft,  37.,  the  K.  v.  the  Inhabitants  of  Birdbrooke,  £.  31  G. 
3.  1791.  4  Durnf.  &  Eail.  245,  the  K.  v.  the  Inhabitants  of  Humpreilon,  £.  33  6.  3.  1793. 
5  Durnf.  &  Eaft.  205..  Nolan  2.  216.  and  the  K.  v.  the  Inhabitants  of  Lyth.  Tr.  33  G.  3^ 
1793.  lb.  327.  Nolan  a.  256. 

.  And  by  a  late  deciiion  it  has  alio  been  laid  down  in.  the  cafe  of  a  fervant  in  hufbandry,  that 
^^  Having  for  I  years**  is  certainly  evidence  of  a  hiring  tor  a  year,  and  by  Lord  Kenyon, 
ftrong  and  almoft  condufive  evidence,  though  his  original  hiring  was  for  part  of  a  year  oniy^ 
R,  V.  the  Inhabitants  ofLoog  Whatton,  M.  34 G.  3.  1.793.     ituL,  Ca<pL^  fh  "uA^rr^^   . 

\ 
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R.  V.  Saltren,  Efq* 

Theperfon,  '  i ^  W'O  jufticcs  Confirm  an  indenture  made  by  JohnSnow^ 
to  whom  a  J^  churchwarden,  and  T'bomas  Hookway  and  Thomas  Cudmorfp 
pariih  ap-      overfccfs  of  the  poor  of  the  pariQi  of  Monkleifrh  in  the  county  of 

point  an  ap-  %         %     ^  j,        -mw        -^  «     t  •    i  t  -ui 

prentice,  is  Devon,  wbcreby  Ann  Morrt/h,  aged  about  eight  years,  a  poor  child, 
concluded  by  ^as  bound  an  apprentice  to  ^oAn  Sa/tren,  Efq.  for  the  flieaf  or 
fa^d^cnmref  great  tythcs  of  the  faid  parifti  to  bring  up  or  caufe  to  be  brought 
nor  can  parol  up  in  bouftwiftry.     The  Seflions  on  appeal  confirm  this  indenture, 

SmiuedS   *"^  ^^^^  ^^^  following  fads  : 

an^ prior  b-  That  thc  appellant  is,  and  for  feveral  years  laft  paft  hath  been, 
formality  in  an  inhabitant  in  thc  pariOi  of  Monkkigb  %  but  that  no  glebe  or 
turc  "^^^"^  houfc  or  barn  is  appropriated  to  the  faid  tytbes,  which  are  rated 
jufticesmay  to  the  poor  at  48  /.  fer  ann ;  and  that  the  faid  appellant  bad  executed 
appoint  ap-  fb^  counterpart  of  the  faid  indenture  upon  tender  thereof:  and  that 
any^age  be^  '^^  refpc^El  of  the  faid  tythes  no  apprentice  had  heretofore  been 
yondthatof  bound ;  but  that  the  cuftom  of  binding  in  that  parifh  had  been 
'^c"°'crh  "'  *^P^"  lands  of  ten  ^oxxn^^  per  annum  and  upwards:  and  that  parol 
in  «fesof^^  cvidcncc  was  ofi^ered,  but  refufcd  by  the  Court,  to  prove,  that,  at 
hufbandry.  the  time  of  the  execution  of  the  counterpart  of  the  faid  indenture 
p^p«rty*^U«  ^^  ^^  appellant,  4he  faid  indenture  and  counterpart  were  figned 
tithes)  makes  by  one  juftice  of  the  peace  only;  although  the  faid  indenture*  now 
the  holder      produced  to  this  court  appears  to  be  fiened  and  allowed  by  two 

prentice.  The  ufage  of  a  particular  diftri^  cannot  vary  th«  general  law.  At  the  time  of  the  execotioo  of 
an  indenture  of  apprenticefhip  by  themafler,  it  feems,  that  the  indenture  ought  co  have  the  fignacore  and 
allowance  of  two  juftices. 

i^dnrfday,  Lawreuce  and  Clappe  fliewed  caufe  ia  fupport  of  the  order  of  fef* 
^^  '^^  '  ^ons,  confirming  this  indenture  ;  and  infifted,  that  whatever  ob- 
je^ions  might  be  made  to  the  validity  of  this  indenture,  the  defen- 
dant was  not  at  liberty  to  avail  himfelf  of  them,  "having  concluded 
«.-     himfelf  by  executing  a  counterpart :   that  an  attempt  to  impeach  an 

*  ,     ^       inftrumeat,  after  having  given  it  the  moft  folcmn  affirmation,  was 

contradicftory  and  abfurd  :  that  a  practice  of  this  fort,  if  any  Cach 
there  were,  could  not  be  fupported  upon  principle;  neither  was  it 
warranted  by  the  provifioas  of  any  one  of  the  ftatutes  upon  the  fub« 
jed  :  that  the  ftatute  43  Eliz.  [a"]  gives  an  appeal  generally  to  thc 
party  grieved  againft  all  afls  done  by  jufticcs  &c.  under  that  fta- 


^-  [«]  C*a.  §  6,  ... 
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tote:  that  the  ftatote  8  &  9  ^.  3.  [^i]  particularly  dirdfls,  that  1784.. 
'^  where  any  poor  children  (hall  be  appointed  to  be  bound  appren- 
tices, purfuanc  to  the  43d  of  Eliz.^  the  perfon  qr  perfopjB,  to  wboin 
they  are  appointed  to  be  bound,  (hall  receive  and  provide  f^r  Saltkek. 
them  according  &c^  and  alfq  execute  the  other  pai^t  Qi  X)it  faid  in- 
denture; andt  //  Be  or  Jhe  Jhall  refufefo  t^'do^  &f*  ;h«  or  (he  &c. 
(hall  forfeit  ^r.,  favihg  always  'to  the  perfbn  towjh^ai  anypoor 
child  Jba/ZAe  appointed  U,be  ^a£^»i/ an  ^apprentice  &r|  his  or  btr 
appeal:"  that  an  appeal  therefore  may  be  had  agaiilfl:  this  appoint* 
menty  if  the  P^ty  will  not  recognize.it;  but,  if  pn  the  contrary 
.  he  do  not  •*  rettife  to  r^ceive^  fif^/',  if  he  comply  wilb  every  thing 
required,  there  can  then  remain  nothing,  againft  wbich  to  appeal : 
and  confequently  that  in  the  prelent  inAance  the  defendant  by  his 
acquiefcence  was  eftopped. 

But  that,  fup-pofing  the  appeal  lay  and  the  validity  of  the  \v\^ 
denture  were  open  to  difcoflion,  there  were  three  grounds,  upon 
which  the  rule  to  qua(h  the  order  of  confircnation  had  been  ob- 
tained :  I.  That  no  perfon  has  any  authority  to  appoint  a  poor 
child  under  ten  years  of  age  to  be  an  apprentice:  2.  That  this 
binding  was  contrary  to  the  ufage  %3S  the  pari(h^  by  which  incor- 
pofeal  property  was  not  fubjed  to  this  burthen:  3.  That  the  "^i^^^ 
£on«  had  reje^cd  parole  evickoce,  that,,  at  the.  tifne  of  the  execu- 
tion of  the  counterpart,  it  was  figoed  only  by  one  jufticc!. 

With  refpedt  to  the  &rft  objedtion,  that  ihis  cbild^  being  only 
eight  years  of  age,  could  not  be  appointed  ao  apprentice^  they  tn« 
filled ;  that,  unlefs  the  Court  (kould  ivf^  that  a  child  of  ihefe  yeira, 
the  objedt  of  whofe  apprenticeihip  is  ftated  to  be  houfcwifery, 
could  not  be  of  ufe  in  any  domeAic  employment,  the  binding  muft 
fo  far  be  valid;  f(>r  fitnefs  or  onfitnefs  was  a  oiaftter  of  fadl  to  be 
determined  upon  evidence,  and  in  the  difcretion  of  the  judices  at 
SelHons:  that  in  Minchamp\  cafe,  \ti\  which  was  a  queftion  who 
was  compella^ble  to  take  apprentices,  this  -had  beeo  adjudged;  aild 
therefore  that  the  Court  would  prefume,  unfitnefs  no^  having  beea 
here  found,  that  this  thild  was  ftt  to  be  bound  :  that  tbe  llat.  43 
lEiliz.  \€\  pre£crtbes  no  particular  age,  but  leaves  every  thing  in  this 
refpcCi  to  the  parilh  of&cers^  fubjedt  only  to  the  a{^pro>bation  oi 
two  magi^ates :  that   under  fuch   circumflances  the  line^    that 
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Teems  moH:  reafonable  to  be  adopted^  is  in  fome  meafure  drawn  by 
the  general  law  ;  which  diredts,  that^  till  feven  years  old^  they  (hall 
continue  with  their  mother  for  nurture :  that  after  this  age^  evi- 
Saltrck.  dently  becaufethey  then  may  be  put  in  a  way  of  gaining  a  fettle- 
men  t,  there  mud  be  an  exprefs  adjudication  in  every  order  of  re- 
tnoval^  that  they  have  gained  no  fettlement  of  their  own ;  and  they 
cannot  often  have  an  opportunity  of  acquiring  one,  while  under  ten 
years  of  age,  by  any  other  means  than  thofe  of  an  apprenticefliip : 
that  it  is  true,  that  the  ftat.  5  E/iz.  [a]  requires  apprentices  in  Auf^ 
bandry  to  be  ten  years  of  age ;  which  it  does  not  require  id  any 
other  art  or  manual  occupation ;  but  that  feveral  other  flatutes  au- 
thorize parish  officers  and  magiilrates  compulforily  to  put  poor 
children  in  a  way  of  gaining  a  fettlement  as  apprentices,  by  re* 
ference  to  the  general  law,  after  their  age  of  nurture  is  compleated : 
that  the  ftat.  1.7.  G.  2.  [^]  authorized  the  juftices  at  Scflions  to  bind 
out  the  children  of  vagrants  above  feven  years  old :  that  the  ftat. 
5  Eliz.  [r]  admits  of  children  being  apprenticed  to  feafaring  meD» 
if  above  feven  years  old  :  that  the  K.  v.  Cleverly^  which  would  pro- 
bably be  cited  on  the  other  fide,  was  the  cafe  of  an  apprentice  in  hof«- 
bandry:  that  the  indenture  there  was  adjudged  illegal  under  the 
exprefs  proviGons  of  ftat.  5  Eliz.  [^df\i  and  that  the  objeds  of  that 
ftatute  and  the  43d  of  Eiiz.  [e\  upon  which  the  prefent  cafe  ftands^ 
were  totally  different;  the  firft  being  framed,  principally  for  thp 
'  advancement  of  huibandry,  in  which  the  labourer  muft  be  of  an 
age  that  will  fupply  fome  confiderable  degree  of  ilrength,  and  the 
other  to  provide  a  maintenance  for  the  poor,  which  is  done  by 
putting  them  out  apprentices  to  any  fort  of  bufinefs,  to  which  theij* 
Arength ,  whatever  it  be,  or  years  are  equaU 

As  to  the  fecond  objedtion,  that  this  binding  was  contrary  to  the 
ufage  of  the  parifh,  by  which  incorporeal  property  wa$  not  fubjeft 
ta  this  burthen,  they  infided  ;  that,  though  a  cuftom,  the  extent 
of  which  was  univerfal  and  reached  throughout  the  realm,  might 
under  fome  circumdances  form  a  good  rule  of  conftrudtion  of  an 
a£t  of  parliament,  yet  that  no  fuch  local  cuftom,  as  was  here  ftated, 
could  narrow  or  controulit:  that  the  ad  here  was  general,  and 
faid  nothing  of  the  fort  Of  occupation  neceHary  to  charge  the 
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mailer;  and  that  in  this  cafe,  where  the  offices  of  the  child  were 
by  the  terms  of  the  indenture  to  be  menial,  and  (he  was  net  bolind 
as  an  apprentice  in  hufbandry,  land  could  not  be  neceflary  :  but, 
M  the  value  was  near  five  times  as  much  as  would  fubjed  land, 
there  could  be  no  doubt  of  ability. 

As  to  the  third  objediion,  thatthe  Seffions  ought  to  have  received 
parole  evidence,  that,  at  the  time  of  the  execution  of  the  coun- 
terpart, it  was  figned  only  by  one  juftice,  they  contended  ;  that 
as  the  flat.  43  Eh'z.  only  required  the  a/Tent  of  any  two  jnflices, 
it  was  fufiicient,  if  fuch  afTent  were  given  in  any  way  and  at  any 
time  ;  and  that  it  was  not  neceffary  that  it  (hould  be  expreffed  upon 
the  face  of  the  inftrument :  that  he  (hould  have  objedted  at  the  time  ; 
but  that  on  the  contrary  he  had  (igned  the  deed,  which  now  ap* 
peared  to  be  regular :  and,  having  iigned  it,  could  not  afterwards 
be  permitted  to  contradict  the  due  execution  of  it,  or  take  advan* 
tageof  any  prior  informality. 

Fanjhaive  and  Gibbs^  in  fupport  of  the  rule  to  qua(h  the  order 
of  Seilions,  confirming  this  indenture,  contended,  as  to  the  pre- 
liminary point  that  had  been  made,  whether  the  defendant  had 
precluded  himfelf  from^  difputing  the  validity  of  an  inflrument, 
which  he  had  by  executing  folemnly  ratified;  that,  till  the  execu- 
tion of  the  indenture,  he  was  not  aggrieved ;  and  that,  til]  there 
was  fome  gravamen^  there  could  be  no  foundation  for  an  appeal : 
that  the  flat.  8  S"  9  ^.  3.  gave  the  party  grieved  an  appeal  to  the 
nextSeffions:  that  this  mud  mean  to  the  Seffions  next  after  the  exe^ 
cuticn[d]  of  the  indenture  :  that,  if  this  were  fo,  or  if  the  fecond 
magiftratc's  fignature  were  neceffary  to  the  validity  of  the  inftru« 
ment,  the  period  limited  for  the  appeal,  which  was  to  the  next 
Seflions,  had  elapfed  :  that  at  any  rate,  till  the  indenture  had  been 
figned  by  the  fiecond  magiflrate,  there  was  in  contemplation  of  law 
00  exifling  inflrument,  nothing  that  could  legally  be  enforced ; 
and  confequently  nothing  to  be  appealed  againfl :  and  that  the  form 
of  the  indenture  was  therefore  open  to  difcuflion. 

They  then  contended,  i.  That  the  binding  was  void  on  the 
grounds  of  illegality  and  unfitnefs.  That  it  was  illegal,  the  ch;ld 
not  being  of  a  fufficlent  age  to  warrant  it :  that  this  conclufion 
would  be  the  refult  of  a  view  of  the  feveral  a<^s  of  parliament 
upon  this  fubjed:  whicih  being  in  pari  maffria  ought  under  the 


[a]  But  by  §  5.  the  appeal  is  faved  <*  to  the  perfon^  to  whom  any  poor  child /^ii//  ie  «/>• 
p$inted  /•  be  boutui. ' ' 
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common   rule  of  conflrufltoci  to  be  taken  together:   that  the  ftat. 
5  Eliz.  [tf],  which  it  is  obferrable  was  compulfory  only  upon  the 
apprentice,  exprefsly  fixes  the  age  of  ten  years:    that^now^  wbea 
Saltrjem.    iJbe  mafter  alfo  has   been  made  by  fubfequent  provifions  [0]  com'* 
V  pellableto  receive  the  apprentice,  there  is  an  additional  rcafbn  for 

fixing  a  fufficient  age:  that  by  regulations  fr]  ftill  later  the  Le- 
giflature,  in  refped  to  the  intercfls  of  maftejrs,  which  were  affedcd 
by  the  compulfory  provifions  of  the  ftat*  of  8  Gf  9/5^.3.,  and 
with  a  view  that  the  advantage  to  be  received  by  them  might  bear 
fome  proportion  to  their  burthen»  have  declared;  that  '^no  maflert 
of  trading  (hips  or  veiTels  (hall  be  obliged  to  t^ke  an  apprentice 
uader  the  age  of  thirteen  years,  or  who  fliall  not  appear  to  be  fitly 
qualified  both  as  to  health  and  ftrength  of  body  for  that  fervice:'* 
that  before  thefe  regulations  of  the  4th  of  Ann^  an  earlier  ftatutc 
of  that  reign  [d]  had,  upon  this  principle  and  agreeable  to  the  ftat. 
of  5  Eliz.  c.  4,  fixed  the  age  of  thefe  apprentices  at  ten  years  \ 
though  it  was  true,  that,  before  the  ftat.  of  8  &  9  W.  3,  had  made 
the  mafter  compellable  to  take  the  apprentice^  the  ^zt^  ^Elix.c. 
5.  had  faid,  that  apprentices  above  feven  years  of  age  may  be  bouad 
to  fea-faring  people ;  but  that  this  was  by  exprefs  provifion  in  that 
particular  cafe :  and  Mr.  Fanjhawc  cited  the  cafe  of  the  K.  v. 
Cleverly^  fumm'er  affizes  zxWincbeficr  1774  cor.  Nares  J.  The  dei- 
fendant  was  indided  for  refufing  to  receive  and. provide  for  a  pariih 
apprentice  appointed  to  ferve  him  in  hufbandry  ;  and,  it  appearinj^ 
in  evidence,  that  the  apprentice  was  only  nine 'years  old,  the  judge 
held,  that  the  indiAment  could  not  be  fopported;  becaofe  the  ftat« 
5  E/iz^  c.  4.  limits  the  age  for  binding  to  the  period  between  tea 
and  eighteen. 

They  alfo  contended,  that  the  binding  was  unfit,  as  being  in 
xefpeA  of  the  great  tythes :  and  that  it  ought  to  appear  that  the 
apprentice  could  be  ufefnl  to  the  mafter  in  that  particular  fervicc^ 
in  colleding  the  (heaf  or  great  tythes. 

2.  In  fupport  of  this  objedlion,  that  the  binding,  in  refped  of 
incorporeal  property,  was  illegal,  as  being  contrary  to  the  ufage  of 
the  pari(h,  they  contended*;  that,  though  it  was  ti\ie,  that  even  a 
general  ufage  might  not  contfoi^l  tlie  law,  when  it  was  clearly  and 
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plaii^ly  eftabli&edt  jet^in  all  cafes  (hort  of  that^  it  Had  ever  beea     1784. 

allowed  to  bive  confiderablcf  weight:  that  in  the  cafe  of  [a]  the      ^"-v^^^ 

JT*  V.  the  Inhabitants  of  Ring  wood.  Lord  Mahsjiild  and  ^m  J«         " 

dwelt  much  upon  the  ufage^f  rating  perfonal  property  to  the  poor  :   SALTRfiii* 

that  in  the  cafe  of  [^]  the  K.  v.  Francis  Hili^  though  the  counfdl 

on  both  fides  agreed  to  waive  the  ufage,  and  even  though  it  waa  in 

the  cafe  of  a  local  ufage  only,  both  thefe  learned  judges  deteroitned, 

that  it  ought  to  be  ftated  $  and  the  Court  Anally  dJfftermined,  that 

the  judgment  mud  follow  the  ufage:  but  that  in  all  cafes  whatfo- 

ever  an  ufage  not  to  charge  a  property^   that  was  always  notorious 

and  vifible,   mu(^  be  a  Itrong  evidence  of  the  inconvenience  and 

unfitnefs  of  fo  doing:    ih^t  Mincbamf\  cafe  provei  only,    that^ 

where  the  Sefiion^   fay,   a  mafter   is  unfit  to  have  an   appreotica 

appointed    to    hioti,   this   Court    wjil     not    onfay    it:    but    that 

the  reverfe  of  the  propoficion    will  not    hold ;   for   fuppofe  they 

were  to  fay  that  a  lunatic  is  fit  ?  and  that,  in  ficnefs  and  reafonable* 

tkthi  there  may  well  be  a  middle  point  between  the  age  of   nurture 

and  the  period  of  becoming  fo  ujfcrful,  as  to  fubje^  the  perfon,  to-. 

ivhom  the  child  is  appointed,  to  the  neceffity  of  receiving  him. 

3*  In  fupport  of  the  laft  objedtion,  that  the  Sedions  ought  to 
have  received  parole  evidence,  that,  at  the  time  of  the  execution  of 
the  counterpart,  it  was  figned  only  by  one  juftice,  they  infifted;^ 
tliac  this,  being  an  authority  given  to  the  magiftrates  by  (latute,. 
muft  be  (lri(5lly  piirfoed:  that  the  aflent  of  the  two  juftices  muft 
appear  upon  the  face  of  the  indenture  by  their  (ignature :  that  tbd. 
conftant  courfeof  bufinefs  has  been,  that  they  (hould  etprefs  their 
affentin  this  way  :  that  it  can  only  appear  by  parole  evidence,  that 
the  inftrument  was  not  fo  authenticated,  when  tendered :  and  that 
it  was  every  day's  pradlice  in  adtioas  of  trefpafs  againft  bailiffs,  if 
they  j unified  under  a  warrant,  to  receive  parole  evKlcnce,  that  the 
bailiff's  name  was  not  in  the  warrant  at  the  time  of  its  execution  by, 
thelhcriff. 
Wiiles]. 

No  anfwer  appears  to  me  to  have  been  given  to  Mr,  Lawnnce's, 
preliminary  obje^iom     I  think   the  appellant  has  conclude  himr 
felf  by  executing  the  counterpart,   and  (hall  not  be  permitted  to> 
contradict  his  own  deed.     The  appeal  is  given  only  in  calc  he  tt-^ 
fofe  to  take  the  apprentice:  het<  he  accepts  him. 


[: 
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But  there  does  not  fecm  to  be  much  weight  in  any  of  the  ob<* 
jedlions  raifed  on  the  other  fide»  fuppofing  them  open  to  difcuflion. 
As  to  the  firft :  no  age  is  fpecified  in  the  43d  of  Eliz.^  under  which 
this  binding  is  made,  or  in  the  8th  d  9th  of  Jf^.  3.  which  compels 
the  mafter  to  receive  the  apprentice  and  gives  the  appeal.  Still  it  is 
faidy  that  under  ftat.  5  Eliz.  r.  4.  it  is  necefTary,  that  the  a|!»pren- 
tice  (hould  be  above  ten  years  of  age;  and  that  all  tile  fubfcquent 
ftatutes  are  in  pari  materia.  But  that  flatute  relates  only  to  bufban^ 
dry^  which  may  require  more  bodily  ftrength  than  mofl  other  oc« 
cupations ;  and  that  (latute  cannot  be  connedted  with  the  43d  of 
Eliz.^  which  was  made  for  the  maintenance  of  the  ppor.  The 
prefent  cafe  \s  that  of  a  female  child^  bound  to  boufewifery.  In 
other  inftances  the  Legiflature  has  not  confidered  feveo  as  too 
tender  an  age.  The  children  of  vagrants  may  at  that  age  be  bound 
out:  and  the  ftrength  and  ability  of  children^  which  from  feven 
years  of  age  to  ten  muft  vary  greatly  in  point  of  fitnefs  in  this  re« 
fpedy  is  matter  of  confideration  and  difcretion  in  the  magiftrates: 
andt  independent  of  any  ftatutable  regulation,  fcven  years  is  at 
Common-law  the  age  of  puberty. 

As  to  the  ufage  of  not  laying  this  burthen  upon  incorporeal  pro* 
perty,  the  (latute  makes  no  diftindtion,  as  to  the  kinds  of  property; 
but  the  quantum  of  it  fufficiently  fhews  ability  here :  and,  from 
the  nature  of  his  property,  the  owner  of  great  tythes  has  at  leaft 
an  equal  opportunity  of  finding  employment  for  an  apprentice 
with  a  merchant;  which  vf2i^  Mincbamp^s  cafe.  The  ufage  alfp 
may  be  evidence  of  unfitnefs ;  but  to  what  extent,  is  for  the  confi* 
deration  of  the  juftices;  who  have  made  their  dccifion,  and  I 
think  a  right  one. 

As  to  the  laft  objedion,  that  the  Sefilons  rejeded  proof  of  the 
indenture's  not  being  figned  by  the  fecond  magiftrate,  when  it  was 
executed  by  the  defendant,  I  incline  to  think  ;  that,  as  the  (latute 
prefcribes  neither  the  time  or  mode  of  afTent,  it  may  be  well  enough, 
if  the  afTent  is  given  at  any  time  before  the  Seffions. 
AJbburJi]. 

I  intirely  concur*  The  Astute  does  not  require  any  precife  age: 
if  fo,  it  is  properly  referred  to  the  difcretion  of  the  magiltratesi 
and  this  is  a  much  better  policy  than  fixing  any  certain  age.  Thea . 
as  to  the  fecond  point,  the  cultom  of  the  parifh  cannot  controol 
the  general  law  of  the  land.  The  defendant  is  dated  to  have 
enough  of  property  to*  enable  him  to  pay;  and  there  is  no- 
thing in  the  nature  of  that  property    to  exempt  him«     As   to  the 
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laft  pointy  if  there  be  doubt  upon  it,  the  general  anfwer,  that  the      1784. 
defendant  has   concluded   himfelf  by  executing  th«  counterparty 
goes  to  that  alfo :  and   I  do  not  Icnow  that  we  are  bound  to  £a^y 
what  the  ftatute  has  oot  faid,  that  it  is  neceffary  for  the.  twojufticei    Saltksn. 
to  affent  before  jtbe  binding.     But  by  entering  into  the  contraA 
theappellabt  was  eftopped  in  liniine:  he  ought  to  have  faid,  I'll 
notfign  it:  I  ought  not  to  be  fo  burthened. 
Buller]. 

There  is  one  point  made  by  Mr.  Lawrence^  to  which  I  cannot 
agree,  at  lead  in  the  extent  to  which  he  carried  it;  that  is,  to  the 
juilices  not  figning  the  indenture  at  the  time  of  its  execution  by  the 
appellant.  1  takeiit,  thajt,  as  far  back  as  the  matter  can  be  traced, 
the  aiTent  of  the  juftices  has  always  been  given  by  figning.:  and 
I  (hould  be  forry  to  have  that  pradiice  (haken;  for  otherwife  how 
is  any  man,  upon  whom  this  burthen  is  impofedy  to  know  whether 
the  magiftrates  have  allowed  it  or  not  ?  In  every  thing  elfe  I  agree 
entirely.  I  think  the  appellant  is  eftopped  by  having  executed  the 
counterpart.  The  queflion  is  at  what  time  ought  he  properly  to 
make  his  ftand  ?  The  parifli  officers  tender  him  the  indenture. 
He  muft  either  execute  it  or  appeal,  if  he  has  any  ground  to  juftify 
a  refufal :  but,  if  he  accepts,  he  is  concluded. 

Now  as  to  age.  This  objedllon  feems  to  be  very  much  founded 
upon  the  cafe  of  the  K.\.  Cleverly  i  which,  being  the  cafe  of  aa 
apprentice  in  hufbandry  and  falling  under  the  exprefs  words  of  ftat. 
5  Eiiz.  c.  4.,  may  be  well  diftinguiftied  from  the  prefent.  But 
uiUit  is  contended,  that  the  feveral  ftatutes  in  pari  materia  ought 
to  be  taken  together.  Now  I  do  not  think,  that  the  ftatutes,  if  lo 
taken,  warrant  the  conclufion,  that  the  appellant  would  draw  from 
them.  Take  a  view  of  the  afts.  .  The  fiijft,  ^Eiizi  r. 4.,  fays, 
that  a  child  bound  in  bufbandry  fhall  not  be  under  ten  years  of  age; 
but  then  by  the  43d  of  the  fame  rcign,^  £^^er4/poweJ:;t9^^fyd  out 
poor  children  is  given  f  and  I  think  it  fi^ay.very  wel^}bf;p*qi^^ion|dt 
whether  this  ftatute  does  not  repeal.  tiic,reftri6iiops  i.u  the ior^er. 
ftatute;  and  remit  the  whole  confideration  of  fitnefs,  even  in  the 
cafe  of  bufbandry  bindings,  to  the  difcretjon  of  the  parifh  officers 
and  magiitrates,  who  are  the  proper  tribunal  for  fu^h  enquiries.^ 
Whenever  this  qucftipn  is  raifcd,  I  ihould jwifh  to  know  j^pw  th^^ 
practice  is.  I  take  it  to  be  uniyerfal  for  parifh^s^j^  bind  out  poqr 
children  after  feven  years  of  age;  and,  being  univerfal,  I  (hould 
thioki  that  fuch  an  interpretation  by  the  whole  realm  could  only 
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hafe  been  on  the  ground,  that  the  reftridlions  of  the  fornser  Aatate 
were  fuppofed  to  have  been  repealed.  Mr.  Fanjbawe  had  in  the 
courfe  of  the  argument  adofiitted  to  me,  that  the  general  practice 
SALTtBir.  was'fo^  The  flat.  %Q  %  Ann^  which  relates  .  no  ly  to  fea  fenrict 
and  has  been  iofifted  upon  in  fappprt  of  this  objeiSkmi  furnKhei 
an  argument  againfl  it.  It  might  occur  to  the  .Legiflature^  that 
ftwcn  years  was  too  early  an  age  fior  the  particular  nitare  of  that 
^  fervice/  and  they  cna(5l  accordingly ;  but,   if,  by  reference  to  the 

ad:s  in  pari  materia^  the  earlieft  period  at  wJuch  they  could  legally 
be  bound  had  been  ten  years  of!agev  tben  •tliia  provifion  would 
have  been  nugatory.: 

As  to  the  fecond  point,  tythes  are  a  property  meant  to  he  charged 
by  the  ftatute;  aud  I  have  faid  on  many  occafions,  that  the  ufage 
of  a  particular  diftridl  cannot '  affedi  the  cohftrudHoii  of  an  ad  of 
parliament.  That  niuf^  be  one  and  ihe  fame  in  ttli  places.  iSo  by 
analogy  the  ftatute  of  frauds  muft  univer (all /receive  the  lame  con-* 
Arudlion  in  law  and  equity. 

As  to  the  lad  point  no  parole  evidence  of  prior  informality  could 
be  admitted  after  the  appellant  had,  as  here,  concluded  himfelf  by 
hisownfignature. 

Lord  Mansfield  was  abfeot* 
Fer  Curiam^ 

Rule  difchargfd  and  the 

orOi-r  oi  ScfiioBSt  con* 

firming  ti:c:  indenture 

At^rmed*   . 


Rex  V.  the  Inhabitants  of  North  Bedbum. 

TWOjiftlces  by  SD  order  remove  yoln  Aykfhury,  yane^  his 
wifeand  their  fix  children^  from  the  tov  nQ\«p  o  ^iarrin^ton 
ih  thepatifhttf  Kelhe  in  the  coontv  of  Dufbatn  to  tnc^  lownfhip  of 
Nbrtb  B^hburn  in  the  pariih  of  St.  Andrew  AucUa/id in  the  fame 
county.  Tbb  Seffioms  on  appeal  aJJudge  the  f  tricment  to  be  at 
S^ahik^fbfi,  confrrni  the  order  and  tiate  the  iollov^  irg  cafe : 

That  In  Af<jy  17^4,  the  piu'per  J^d'Jkh  ]nyl([bur\  wai  one  Edward 
ifirumcntis     i^(^^  crftereji' fnto  im  agrecttientih"  v^ritiog  ^(^    v^bich  the' foliow'» 

not  produccdy       -      .  ''.,«.     i..";  ^.  *:.  .  . 

what  diflancc  of  tHpe  a«4  qtli^ri^»«u|iJ»fa|DM  ^\'f^mr^i^^fi^^Sstm,tl)^miiifv^       A  LudUf 

Colliery  is  within  the  Aar/13  Se  14  Car.  a.  c.  12.    a  tenement,  and  will  give  a  feulement :  bat  the  Cooit 
mill  not  take  notice  of  the  meaning  of  fuck  technical  and  |)rovlncial  cermt,  onleft  it  is  Hated,  ^  - 

ing 


*    Eafter  Term  24  Geo.  3. 

copy  With  ^ohn  WeJIgarth^((\.  fince  deceafed  and  one  Jobn 
now  living  in  Waljingham.  **  Be  it  ''^^^^J^^SIcd,  that  it  is 
•*  this  day  agreed  by  "^obn  Wejlgartb  and  ^obn  iS»J2Stor  themfelves 
**  and  partners' on  the  one  pan  and  Edward  Weljlo  and  "John  Aylef^  Thclnhabi- 
*'  bury  oi  jlrgill  \n  the  pari(b  oi  Wit  tan  of  the*  other  part  5  and  ^r^^^^^^ 
•*  firft  the  faid  Jobn  Wejlgartb  and  Jobn  Snaitb  for  and  in  confi-  Bedburn. 
•*  deration  of  the  condition  hereafter  exprefled  have  let  to  the  faid 
**  Edward  Weljlo  and  Jobn  AyUJbury  that  coal  pit,  commonly  called 
**  and  known  by  the  name  of  the  Partner's  pit,  for  the  term  of  three 
'*  months,  they  the  faid  Edward  Weljh  and  Jobn  Aylejbury  paying 
*'  monthly  the  fum  of  forty  (hillings  for  every  month  :  that,  if  the 
•*  faid  fum  of  forty  (hillings  for  every  month  be  duly  fatisfied  and 
**  paid  at  or  before  the  end  or  term  of  three  months,  then  they  are 
'*  to  be  permitted  to  continue  to  work  and  hold*  the  faid  pit  for 
•*  three  months  more,  they  paying  the  like  fum  of  forty  (hillings 
**  for  every  month  ;  but  upon  negledl  of  fuch  payment  the  term 
**  to  ceafe  and  end  at  the  times  expre(red  :  but  upon  due  payment 
**  of  the  fecond  three  months  then  the  faid  Edward  IVelJh  and 
•*  Jobn  Aylejbury  to  be  permitted  to  continue  and  work  the  faid  pit 
*'  for  three  months  more  on  the  fame  conditions,  but  to  end  and 
*.*  conclude  upon  the  non-payment  of  the  faid  fum  of  forty  fliiU 
**  lings  monthly  and  every  month  ;  but  upon  the  due  payment  of 
**  the  above  fums  to  be  permitted  to  enter  upon  and  continue-  for 
*'  the  fourth  three  months,  they  paying  for  every  of  the  laft  three 
*'  months  the  full  fum  of  2/.  6j.  8^.  for  fuch  and  every  of  the 
*^  faid  three  months:  that  if  negle<fl  is  made  in  the  payment  of 
**  the  faid  monthly  rents  at  any  time  and  upon  notice  left  at  the 
*'  faid  pit  and  a  day  fixed  in  fuch' notice  for  the  payment  thereof, 
*' and  the  money  not  paid  purfuant  to  fuch  notice,  then  the  faid 
**  Jobn  Wejlgartb  and  Jobn  Snaitb  or  whom  they  (hall  appoint  (hall 
•'make  fcizure  of  the  coals  or  other  things  for  the  payment  of 
**  the  arrears,  and  them  fell  and  difpofe  of  without  any  lett  trouble 
**  or  hindrance  from  them  the  faid  Edward  WelJJ^  and  Jobn  Aylef-^ 
**  bury  or  any  for  them ;  they  the  faid  Edward  WelJh  and  John 
**  Aylejbury  working  the  faid  pit  fair  and  not  to  go  beyond  our 
**  boundary,  nor  for  any  perfon  or  perfons  to  do  it :  and  they  the 
**  faid  Edward  WelJIj  and  Jobn  Aylejbury  further  covenant  and  agree 
**  to  uphold  maintain  and  deliver  at  the  end  or  fooner  deter- 
''mination  of  the  faid  feveral  terms  the  gin  and  other  things 
^'  below  recited  and  deliver  to  them  in  the  fame  (late  as  when  they 
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**  entered  upon  them.     As   witnefs  our  hands   this   loth  day  of 

*'  May  ijyj\" 

•*  Join  Wejlgartb''  ''  Edward  fTel/h" 

The  Iniubi-                                          '•  Join  Snaith''  ^'  John  Aylejbury* 

tantsof          Witnefs  ''  yofeph  Wat/on:'  •'  his  ><  mark" 

North  u  ^  i  ^  r^ 

Particulars  left  with  the  faid  Edward  JFelJh  and  John  Aylef- 

bury  viz. 

jr.   /»   d. 

23  Yards  of  Tram  way  under  Ground  at  lod.  019     2 

Three  Trams ^                -                  -                  -  100 

Tram  way  above  Bank                 -                 -  -0148 

Ropes  2.             .-                 -                 -  -              100 

Corf  Bowers  11  at  2/.  3^.             -             -  -           ^39 

A  Gin             -             -              •              •  -              60a 

£.  10   17     7 

That  under  this  agreement  the  pauper  and  fTcI/b  entered  upon 
the  coHiery,  which  is  in  North  Bedburn  townfliip,  and  continued  in 
the  pofTeffion  thereof  eight  months  ;  and  during  that  time  the 
•  pauper  refided  in  a  houfc  in  the  fame  townfliip  for  which  he  paid 
oneguineaayear:  that,  at  or  about  the  expiration  of  the  eight  monthst 
the  pauper  and  Weljl^  were  8  /.  in  arrear  for  the  rent  of  the  collieryt 
and  thereupon  Meffr^.  Wejlgarth  and  Snaitb^  their  landlords^ 
diftrained  their  flock  and  utenfils^and  fold  them  in  difchargeof  the 
arrears:  that  the  colliery  was  then  laid  inland  the  pauper  has  fincefub- 
filled  by  working  for  hire  wherever  he  could  procure  employment; 
and  confequently  he  has  not  gained  any  fettlement  fubfequent  to  the 
time  of  quitting  the  partner(hip  colliery  :  that  two  magiftrates  of 
the  county  of  Durham  removed  the  pauper  and  his  children  from 
Harrington  in  the  faid  county  (where  they  then  refided)  to  North 
Bedburn  townfhip;  from  which  order  of  removal  North  Bedburn 
appealed  and  the  appeal  came  on  to  be  heard  at  the  lafl  quarter  Sef« 
fions  of  the  peace  held  at  Durham  the  14th  day  of  "January  laft, 
when  the  appeal  was  difallowed :  but  the  evidence  whereon  it  was 
fo  difallowed  being  ubjefted  to  by  the  counfel'  for  the  appellaotsv 
it  was  agreed,  that  fuch  evidence  and  the  objedlions  thereto  ihould 
be  fully  ftated  fo  that  the  opinion  of  the  Court  of  King*s  Bench 
might  be  taken  thereon  *  the  ilate  made  thereof  is  as  follows : 

It  appeared  to  the  Court  from  the  evidence  of  the  pauper,  Jobfi 
Aylejbury^  and  alfo  from  the  evidence  of  Edward  Wcljh^  that  the 
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pauper  Jobn  Aykfoury  and  the  faid  Edward  Weljh  in  equal  moie-  1784. 
ties,  on  the  i2ih  day  of  May  1774,  entered  into  the  pofleflion  of  a 
landfale  colliery  under  certain  grounds  in  the  townfliip  of  North 
Bedburn^  called  Abbots  clofes,  as  tenants  for  one  year  to  "John  Weji-  The  inha- 
garthE((\.^  (ince  deceafed,  ^nd'yohn  Snaitb^  now  living,  and  others  bhaiuscf 
by  an  agreement  in  writing  figned  by  the  faid  John  Wejlgarth^  Bbdburn, 
^obn  Aylejbury  and  Edward  WeljJo  at  the  yearly  rent  of  25  /.,  which 
was  to  be  paid  as  follows :  2  /.  per  nionth  for  the  firft  nine  months, 
and  2  /.  6  J*.  ^  d.  per  month  for  the  laft  three  months  of  the  term  : 
that  the  faid  ^obn  Aylejbury  and  Edward  Weljh  continued  to  occupy 
and  work  the  faid  colliery  for  eight  months :  that  they  were  then 
diilrained  upon  for  the  rent  due  to  their  landlords,  and  their  goods 
fold  in  fatisfadion  of  the  faid  rent;  and  that  they  then  quitted  the 
poiTeflion  of  the  faid  colliery:  that  during  all  the  time  of  their 
fo  occupying  the  faid  colliery  the  pauper  lived  and  refided  in  a  dwel- 
ling houfe  in  the  townfhip  of  Norib  Bedburn,  which  he  rented  of 
another  perfon  at  the  yearly  r^nt  of  one  guinea;  and  that  the  pauper, 
Jobn  Aylejbury f  has  never  done  any  a6l  to  gain  a  fettlement,  fincc 
he  quitted  the  occupation  of  the  faid  colliery:  that  there  was  only 
one  part  of  the  faid  agreement,  and  that  it  was  depofited  in  the 
hands  of  the  faid  Jobn  Wejlgartb\  who,  upon  application  made  to 
him  feveral  times  before  his  death,  which  happened  about  three 
years  ago,  by  the  faid  Edward  tVelJh^  refufed  to  produce  to  him  the 
faid  agreement :  that  neither  the  faid  ^obn  Aylejbury  nor  Edward 
Weljl^  know  in  whofe  cuftody  the  faid  agreement  now  is,  or  whe- 
ther it  is  in  being  or  not;  neither  have  they  made  any  enquiry  for 
it  fince  the  death  of  the  faid  ^^obn  Wejigartb\  And  Mr.  Hoare^  2ls 
counfel  for  the  appellants,  objeded  that  the  parol  evidence  of  the 
faid  John  Aylejbury  and  Edward  Weljh^  of  the  taking  of  the  faid 
colliery  and  the  terms  whereon  it  was  taken,  is  incompetent  under 
the  circumftances  of  this  cafe,  and  ought  not  to  be  admitted  by 
the  Court;  but  that  the  faid  agreement  in  writing  ought  to  have  been 
produced  by  the  refpondents,  or  fome  account  fhould  have  been  given 
of  its  being  loft:  but,  upon  hearing  Mr.  Ambler  of  counfel  with 
the  refpondents,  this  court  is  of  opinion,  that  the  faid  evidence  is 
in  the  prefent  cafe  competent  and  ought  to  be  admitted,  and  that 
It  is  unnecefiary  to  produce  the  faid  agreement,  or  to  give  any  other 
evidence  refpeding  it ;  and  that  the  fettlement  of  the  paupers  from 
the  evidence  above  ftated  has  been  fufBciently  proved  to  be  in  the 
townflbip  of  North  Bedburn  aforefaid,  and  doth  therefore  difallow 
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the  faid  appeal  and  order  that  the  faid  order   of  removal  be   con- 
firmed. 

Lee  and  Abbott^    who    were   to  have  (hewn   caufe  in   fupport  of 

The  Inha^    thefe  Orders,   were  flopped  by  the  Court ;   and  Peckbam  and   Lane 

birants  of     ^^j.^  called  upon   to  fupport  the  rule  to  quafh  them.     The)r  con- 

Bedbukk.   tended,  that,  the  fettlement  in  this  cafe  depending  in  orfc  view  of 

it  upon  a  written  inftrument,  and  no  proof  having  been  offered  that 

it  had  been  loft,  deftroyed,  or  even  enquired  after  by  the  townfhip  of 

Majizl.       ^arrington^  no   fufficient  ground  had  been  laid  to  introduce  and 

warrant  the admiflion  of  parol  evidence rcfpedting  it:  that,  though 
the  exigence  of  the  inftrument  admitted  of  little  or  no  doubt,  and 
the  death  of  Weflgartb^  with  whom  it  was  dcpofitcd,  was  notorious, 
and  consequently  his  executors  might  have  been  applied  tO;  fo  far 
from  ufing  due  diligence  to  come  at  it,  the  towofhip  of  Sherrington 
had  done  nothing;  and  all  that  had  been  done  was  an  enquiry  by 
the  pauper  feveral  years  before,  and  fometime  during  the  life  of 
Weftgartb :  that  the  danger  of  relaxing  the  eftablifhed  rule  and 
principle  by  receiving  fuch  evidence  was  manifefted  by  the  fadls 
of  this  very  cafe  j  for  the  leafe  was  now  in  the  hands  of  the  town- 
fhip oi North  Bedburn  :  that  it  would  not  have  been  witholden,  had 
It  not  contained  fomethi.ng  adverfe  to  the  interefts  of  that  town- 
ihip  j  and  now  it  appeared  fo  be  a  demife  not  of  a  tenement  merely, 
but  alfo  of  a  great  quantity  of  perfonal  chattels  for  working  a 
colliery.  That,  as  the  taking  a  landfale  colliery  imports  the 
taking  of  perfonal  property,  fuch  as  the  neceffary  implements 
flated  in  the  cafe,  a.  confiderable  part  of  the  rent  mufl  have  been 
paid  for  this  ftock :  that  its  amount  is  ftated  to  have  been  ten  or 
eleven  pounds;  and  that,  had  this  appeared  at  the  SefHons,  it  had 
been  an  eafy  matter  to  have  reduced  the  rent  of  that,  which  in  the 
hands  of  the  pauper  was  a  legal  tenement  and  as  fuch  can  alone  in- 
title  him  to  a  fettlement,  within  the  fum  of  ten  pounds  a  year: 
that  the  Court  would  not  intend,  unlefs  it  was  ftated,  that  there 
was  enough  of  property  bcfides,  of  a  defcription  that  would  give 
this  right;  and  therefortf  that  it  appeared  to  be  no  more  than  a  con« 
traft,  for  ftock  and  implements,  chiefly  refpedling  perfonalty,  and 
fimilar  to  takiiig  a  dairy  of  cows.  [^]  , 

JVilles 


[rt]  Under  the  authority  of  the  K.  v.  the  Inhabitants  of  Lockerley,  H.  25  G.  2.  1751. 
Barr  Settl.  Caf.  315  and  of  another  cafe,  which  went  upon  a  fimilar  principle,  cited  therein, 
the  law  at  that  time  was  taken  to  be  fo  ;  but  that  authority,  which,  in  the  cafe  of  the  K.  v. 
the  Inhabitants  of  Piddlctrcnihidc.  T.  30  G.  3,  1790.  3  Durnf.  U  Baft  772.,  was  more  than 

fliakeo^ 
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The  only  queftion   here  is,    whether  parole  evidence  of  this  in- 
ftru?Tie-nt  has  been  properly  admitted?   It  had  expired  oiany  years; 
the  leiTor  had  been  dead  three  years;  and  in   his  life-time  had  re-   The  inhabU 
peatedly  refufed  a  fight  of  it  to  the  pauper,  who  knew  not  where     ^"^^of 
it  was,   or  whether  it  exifted.     In  this  ftate  of  things   there  was    Bedburn. 
fo  little  profpedl  of  cfFedling  any  thing  by  further   purfuit,  that  I 
think   tbe  evidence  was  properly  admitted.     As  to  the   probable 
redudion   of  this  property  within   lo/.   a  year,   the  rent  appears 
to  amount  to  25/.   a  year   between  two.     This  is  prima  facie  a 
fettlement,  and  nothing  appears  tocontradidt  it.     We  cannot  take 
notice  of  the  meaning,   attributed   to  the  term,    landfale  colliery, 
and  faid  to  be  fo  undcrftood  in  the  North  by  the  trade ;  unlefs  it 
were  fo  dated  to  us. 
AJhburJl,  J. 

Under  all  the  circumftances  there  was  fufficient  foundation  laid 
for  the  admidion  of  the  parol  evidence ;  and,  without  more  dated 
as  JO  the  rent,  there  is  no  pretence  to  fay,  that  jo/.  a  year  is  not 
taken,  any  more  than  there  is  to  fay,  that  a  coal  mine  is  a  perfonal 
chattel. 

Buller  J. 

Had  it  been  in  proof,  that  the  executor  of  the  lefTor  had  been 
in  pofTefHon  of  this  inflrument,  it  might  have  varied  the  cafe. 
After  the  expiration  of  the  leafe,  the  leiTee,  the  pauper,  was  in- 
titled  to  it  in  driftnefs.  But  he  neither  had  it  or  knew  whether 
it  exided;  and  it  was  now  nine  years  after  its  expiratiop.  Under 
fuchcircumdances  parol  evidence  was  properly  reforted  to« 
Lord  Mansfield  was  abfent. 

Rule  difcharged  and 
both  orders  confirmed. 


fhaken,  has  (ince  in  the  cafe  of  the  K.  v.  the  Inhabitants  of  Tolpuddle^  £.  31  G.  5.  1791.  4 
Durnf.  and  £aft  671.  been  exprefsly  denied  ;  and  that  adjudication  has  been  recognized  in  a 
^cry  reccnccafe,  that  of  Burt  v.  Moore,  T.  33  G.3.  1793^  5  Durnf.  and  Eaft  329.  See  alio 
the  cafes  of  the  K.  v.  the  Inhabitants  of  Old  Alresford,  T/26  G.  3.  1786.  i  Durnf.  and  Eaft 
358.  the  K.  v.the  Inhabitants  of  Whixley,  H.  26  G..3.  1786,  ib.  137,  the  K.  v.  the  Inhabi- 
tants  of  Stoke,  E.  28  G.  3.  1788.  2  Durnf.  and  Eaft  4.51,  and  the  K.  v.  the  Inhabitants  of 
Brampton,  T.  31  G.  3.  1791.  4  Durnf.  and  Eaft  348. 
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In  convic- 
tions the  ne* 
ccflary  fad\s 
fhoold  be 
charged  in 
the  informa- 
tion, and  ap- 
pear there  as 
well  as  in  the 
evidence. 
Where  the 
legiflature  in 
its  language 
comprehends 
divers  ofTen- 
ces  under  ge- 
r.cral  terms  it 
is  not  enough 
to  follow  in 
aconvidion 
the  words  of 
the  flatute, 
but  it  is  ne- 
ceflary  to 
flate  what 
particular  a£l 
prohibited 
has  been 
committed. 
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Rex  V.  James. 

UNDER  the  provifions  of  the  general  ftatutc  of  22  G.  3.  c. 
4.7*/.  13,  which  enads,  that  "  in  order  to  prevent  all  ad- 
venturing with  lottery  tickets,  in  any  fuch  [a]  lottery  as  afore« 
faid  it  (hall  not  be  lawful  for  any  perfon  or  perfons^  to  fell  the 
chance  or  chances  of  any  ticket  or  tickets  in  any  fuch  lottery 
as  aforefaid  for  a  day,  or  any  lefs  time  than  the  whole  time  of 
drawing  in  any  fuch  lottery  ;  or  to  infurefor  or  againft  the  draw- 
ing of  any  fuch  ticket  or  tickets ;  or  to  receive  any  Money  or  goods, 
in  conjideration  of  any  agreement  to  repay  any  fum  or  fums  5  or 
to  deliver  the  fame  or  other  goods  f  if  any  fuch  ticket  or  tickets  fhall 
prove  fortunate  or  unfortunate  \  or  oa  any  other  chauce  or  events 
relative  to  the  drawing  of  any  fuch  ticket  or  tickets,  whether 
as  to  their  being  drawn  fortunate  or  unfortunate,  or  the  time 
of  their  being  drawn  or  otherwife  howfoever;  or  under  any  pre^ 
tence,  device,  form,  denomination^  or  defcription  whatfoever  to  pro^ 
mife  or  agree  to  pay  any  fum  or  fums,  or  to  deliver  any  goods  ^  or  to 
do  or  forbear  doing  any  thing  for  the  benefit  of  any  perfon  or  perfons, 
whether  with  or  without  confederation  on  any  event  or  contingency 
relative  or  applicable  to' the  drawing  of  any  fuch  ticket  or  tickets, 
or  to  publiQi  any  propofal  for  any  of  the  purpofes  aforefaid,  ^c. 
under  the  penalty  of  fifty  pounds,"  the  defendant  was  convidled. 
The  flatute  for  eftablifhing  a  \b'\  lottery,  on  which  the  ticket  in 
*~       II.    ■  ,      ■■■■»..■  ■■  .iiiii  ■  ■ 

\_a'\  Such  lottery  xt{tx%  to  any  ilate  l9ttery  which  may  be  at  any  time  aathorired  by  any  a£t 
of  parliament. 

[^]  In  thefe  convidionsit  is  neceflary  to  alledge,  that  it  \ji  ihc  J^au  lottery,  the  King  v.  Ed- 
ward Trclawncy,  E.  26  G.  3. 1786.  i  Durnf.  and  Eaft  222. 

queftioQ 
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quedion  was  fold,  and  on  which  this  convicfllon  was  had,  is  the 

flatute  23  G.  3.  c.  35. 

The  convidltion  ftated,  that  **on  the  8th  AdiV  o^  December  in  the 
24th  year,  &c.  at  the  public  office  in  St.  Martins  Street,  John 
Wilfon  of  the  Stamp  Office,  Gentleman,  who,  ^c.  cometh  be- 
fore us,  James  Fielding^  Efquire  and  William  Hyde,  Efquire,  two 
(3c.  and  as  well,  &c.  givcth  us  to  underftand  and  be  informed 
that  after  the  25th  day  of  July  1782,  to  wit  on  the  2d  day  of 
December  J  783,  Jtbri  James,  at  No,  46.  Great  ^een  Street  in 
the  pari(h  of  St.  Giles  in  the  Fields  in  the  faid  county,  labourer, 
not  regarding  the  ftatutes  of  our  Lord  the  King,  did  in  the  pariQi 
aforefaid  in  the  faid  county,  under  a  certain  pretence  or  device^ 
promife  and  agree  to  pay  a  fum  of  money  on  the  event  or  contingency 
relative  and  applicable  to  the  drawing  of  a  certain  number  or  ticket 
No.  27.  on  the  15th  day  of  drawing  of  the  lottery,  authorized 
and  e(labli(hed  by  an  a&  of  parliament,  made  in  the  parliament 
of  our  faid  Lord  the  King  at  a  feffion  thereof  holden  at  Weflmin-^ 
^Jler  in  the  23d  year  of  his  reign,  intitled  CSc.  contrary  to  the  form 
'  &c.  whereby  (3c.  the  faid  John  James  hath  for  his  faid  offence 
forfeited  the  fum  of  50  A  of  &c.  one  moiety  fisfr.  And  the  faid 
John  Wilfon  who,  Sfr.  prays  that  the  faid  John  James  may  be 
convidcd  of  the  faid  offence  according,  Gfr.  And  afterwards  to 
wit  on  the  9th  day  of  December  in  the  year  aforefaid  at,  &c.  the 
faid  John  James  having  been  previoufly  duly  fummoned,  in  pur- 
fuance  of  our  fummons  ifTued  for  that  purpofe,  to  appear  before 
us,  &c.  to  anfwer  the  matter  of  complaint  aforefaid,  contained 
in  the  faid  information,  which  is  now  duly  proved  to  us  upon 
the  oath  of  William  Brooks^  and  the  faid  John  James,  being  fo- 
lemnly  called,  doth  not  appear  here  before  us  in  purfuance  of 
our  fummons  in  that  behalf,  but  therein  makes  default,  and  does 
not  make  any  defence  to  the  faid  charge  contained  in  the  faid 
information,  whereupon  we  do  now  proceed  to  examine  into 
the  truth  of  the  faid  complaint  contained  in  the  faid  information, 
and  thereupon  on  the  fame  day  G?c.  at  G?t\  Samuel  Collins  and 
William  Rode,  two  credible  witneflcs  in  this  behalf,  come  before 
us  the  faid  juftices,  and  upon  their  corporal  oaths,  Gfr.  now  ad- 
minidered  to  them  by  us  the  faid  juAices,  we  the  faid  juiiices 
having  a  competent  power  and  authority  to  adminider  the  faid 
oath,  they  the  faid  Samuel  Collins  and  William  Rode  depofe  and 
fay,  and  iird  the  faid  Samuel  CoiUns  faith,  that  he  did  on  the  ad  day 

••of 


'  t» 
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IJ'cduffdas^ 


460  Trinity  Term  24  Geo.  3/ 

J784.  '•of  December  \ni\i\T)t  at  C?r.  infure  with  the  faid  yoAn  James  a 
«'  certain  ticket  No.  27,  as  to  fuch  number  not  being  drawn  on  the 
'•15th   day   of  the  drawing  of  the   faid   lottery;   in  conlideration 

Ja:4i:s.  *' of  which  hc  thc  faid  Samuel  Collins  paid  to  the  faid  John  James 
•*  the  fum  of  is.  and  i  d.  and  for  which  tiie  faid  yobn  James  pro- 
*'mifed  to  pay  to  thc  faid  Samuel  Collins  the  fum  of  one  guinea, 
•' provided  the  faid  number  was  drawn  on  thc  faid  15th  day  of 
••drawing  the  fiid  lottery.  And  the  h\d  JVilliam  Rode  h\\hy  that 
*'  he  has  known  the  faid  John  James  for  many  years,  and  that  he 
**  was  prefent,  and  did  fee  the  faid  John  James  infure  the  faid  num* 
•*ber  with  the  faid  Samuel  Collins :  whereupon  all  and  lingular  thc 
premiflcs  being  confidcred,  and  mature  deliberation  being  there- 
upon had,  it  manifcflly  appears  to  us  the  faid  juftices,  that  thc 
**  h\A  John  James  is  guilty  of  the  offence  above  charged,  upon 
**him  in  and  by  the  faid  information,  according  to  the  foroi  of 
*'  the  ftatute,  (3c.  And  we  do  award  and  adjudge,  that  the  faid 
^^  John  James  hath  for  his  faid  offence  forfeited  and  do  pay  thc 
**  fum  of  fifty  pounds  of  lawful  money,  ^c.  to  be  diffributed, 
•'  and  to  go  and  be  applied,  one  moiety  to  the  ufe,  l^c.  and  the  other 
•'  to,  Cifr.  &c.  according,  ^c.     In  wirnefs,  ^c. 

Upon  the  ground,  that  the  information,  as   here  laid^  was  too 
June  r6ih.     general   in   not  properly  fpecifying  the  fadl,  or  fctting  out  any  of 

its  particulars,  as  the  fum  received,  the  pretenoe,  thc  perfon  with 
whom  the  infurance  was  made,  ^c.  Bearcroft  had  obtained  a  rule 
to  (hew  caufe,  Mfhy  this  convidlion  (bould  not  be  quafhed. 

And  now  PeckJbam  and  If^ood,  in  anfwcr  to  this  objedlion,  con* 
tended  ;  that  it  was  fufiicient,  as  it  purfucd  the  words  of  the  adl : 
that  the  fummons  was  regular:  that  the  defendant  did  not  appear, 
and  that  the  evidence  was  pofitive:  that  the  offence,  as  applicable 
to  this  ftatute,  confifts  in  making  the  promife  to  pay  a  fum  of  rao» 
ncy :  that  that  was  fet  out  with  fufficient  certainty  and  precifion : 
that  it  is  not  necefl'ary  to  fet  out  the  preiencc  or  device,  as  that  is 
not  the  effence  06  the  off^encc;  and,  if  thefe  words  bad  beeo  to* 
tally  omitted,  thc  promifing  of  thc  money  would  have  made  the 
offence  complcai;  and  confcqucnily  that  thc  reft  can  only  be  fur- 
plufage. 

iniles  J. 

In  fummary   convidlions  thc  charge  muft  be  precifely  fet  out. 

This  is  general;   and  does  not  point  out  that,  againft  which   the 

party  is  to  defend  hirafelf.     Thc  evidence  cannot  go  further  than 

the  charge.     You  fliould  have  alleged  thc  fadl  in  the  information 

in 


[rt]  Sec  the  cafe  of  the  K.  v.  Harry  Green^  IL  24G.  3.  1784.  ante  p.  391, 


Rex  ^\  Inhabitants  of  Bradnirtch. 
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in  the  fame  manner^  as  you  have  in  the  evidence.  As  to  the  defen- 
dant's not  coming  in  upon  the  fummons^  he  was  not  obliged 
to  do  it:  the  charge  v/as  too  indefinite  to  call  upon  him  to  an* 
fwcr  it. 

AJhburft]. 

It  is  not  enough  that  the  crime  is  proved;  it  is  not  enough  that 
there  is  evidence  of  it:  it  is  ncccfTary^  that  the  charge  \a\  (hould 
ftate  it.     In  an  indidlment  for  obtaining  money  by  falfe  pretences, 
it  18  neceffary  to  fpecify  the  pretence. 
Buller  J. 

It  is  not  true  that^  in  framing  a  convidtion,  it  is  fufHcient  to  follow 
the  words  of  the  (latute  in  all  cafes.  In  fome  indeed  it  may,  as 
where  the  ftatute  gives  a  particular  defcription  of  the  offence ;  but 
it  is  otherwife  where  a  particular  offence  is  included  under  a  general 
defcription:  where  a  particular  adl  conditutes. the  offence,  it  may 
be  enough  to  defcribe  it  in  the  words  of  the  legiilature;  but^ 
where  the  legiflature  fpeak  in  general  terms,  the  conviction  muft 
flate  what  adl  in  particular  was  done  by  the  party  offending,  to 
enable  him'  to  meet  the  charge.  The  offence  here  is  promifing 
under  certain  circumflances  to  pay  fo  much  money.  Some  circum* 
Aance  then  m'ufl  be  fhcwn  :  it  muft  be  llated,  for  what  the  money 
is  fo  promifed  to  be  paid,  or  the  defendant  is  on  fuch  charge  per- 
fedlly  innocent:  anxl  the  fum  is  uncertain;  for  what  it  is,  is  not 
ilated.  There  is  befides  a  moil  material  objedion,  that  the  con* 
tingency  is  not  dated ;  whether  the^noney  promifed  is  to  be  paid 
upon  the  ticket's  being  drawn  a  blank  or  a  piizc. 
Lord  Mansfield  was  abfenu 

Convidion  quailied. 


TWO  juftices  by  an  order  remove  Ric&ar J MogriJgey  janior.  Upon  age- 
Hannaby  his  wife,fnd  their  daughter  from  the  pari(h  of  6//-  "^^*|, ^"""jfj, 
tijham  in  the  county  of  Devon  to  the  parifh  of  Bradnincb  in  the  originai^mrf. 

ter  CO  an  ap- 
prentice to  go  and  work,  wherever  he  pleafes,  the  knowledge  and  approbation  of  any  particular  fervicea, 
though  fuch  knowiege  does  not  reach  the  nfafter  till  after  the  contract  for  fuch  icrvice  is  made^  makes  fuch 
iervice  a  fcrvice  under  the  indentures. 

3  O  fame 
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fame  county.     The  Seflions  on  appeal  confirm  the  order^  and  ftatc 
the  following  cafe : 
^^^  That  the  pauper  was  born  in,  and.  alfo  bound  an  apprentice  by. 

The  inhabi-  the  parifti  of  Bradntncb  to  Chrtftian  Hill^  until  24  years  of  age: 
tanuof  ^^2^  j^g  continued  to  live  with  his  maftcr  until  twenty-two;  when 
the  mailer  agreed,  that  if  he  would  give  him  one  guinea  in  hand» 
and  two  guineas  more  (being  one  guinea  a  year)  during  the  refidue 
of  his  apprenticefhip,  the  pauper  (hould  go^  and  ferve  where  he 
pleafed :  but  the  mailer  faid,  that  he  would  not  deliver  the  inden- 
ture, nor  difcharge  him  from  his  apprenticefhip;  for  he  cooiidered 
him  as  his  apprentice  dill :  the  pauper  agreed  to  this,  and  paid  his 
mafter  a  guinea  in  hand,  and  went  into  the  parifli  of  Gittijham^  and 
lived,  with  his  father,  and  paid  him  fix-pence  a  week  for  his  lodging: 
that  he  hired  himfelf  as  a  labourer  to  Mifs  Saintbill  by  the  day,  and 
continued  to  lodge  with  his  father  and  ferve  Mifs  iS'tf/>i/i6/7//till  the 
expiration  of  his  apprenticefhip :  that,  at  the  end  of  the  firft  year 
of  his  ferving  Mifs  Sainthill^  he  went  to  his  mafter  Hill^  and  paid 
him  one  guinea  for  that  year,  according  to  the  agreement :  that  his 
mafter  faid,  **  you  continue  to  work  for  Mifs  Saintbill:  I  think  it 
a  very  good  place,  and  hope  you  will  continue  in  it:''  that  at  the 
end  of  the  fecond  year  he  went  and  paid  his  mafter  the  other  guinea; 
who  faid,  you  ftill  continue  to  work  with  Mifs  Saintbill:  he  re- 
plied, he  did ;  when  his  mafter  faid,  he  would  look  out  for  the  in-^ 
denture  and  give  it  him:  that  the  pauper  did  not  know  there  was 
any  converfation  between  the  mafter  ^d  Mifs  Saintbill  refpedling 
the  apprentice i   but  that  Mik  Saintbill  knew  the  pauper  was  an 

Settlement  at  apprentice ;  and  that  ftie  had  enquired  his  character:  that  he  had 

Gittijham.      always  the  Sundays  to  himfelf,  and  lodged  with  his  father  in  G/r- 

tijljam. 

SatMrJay,  Clapp  fticwcd  caufc  lu  fupport  of  thefe  orders,  and  contended  ; 

Jun:  26ih.     that  there  was  no  aft  ftated,  that  would  give  the  pauper  a  fettlement: 

that  the  only  ground  made  was,  that  this  was  a  virtual  fervice 
under  the  indenture  with  another  perfon,  though  there  had  been 
no  exprefs  confent  to  it  by  the  maftcr:  that  the  authorities  prove, 
that  nothing  lefs  than  an  exprefs  confent  to  the  particular  fervice 
is  fufficient;  and  to  this  point  he  cited  [a}  the  K.  v.  the  Inhabitants 
of  St.  Lukes  in  MiddUfex,  [b]  the  K.  v.  the  Inhabitants  of  St.  Maty 


[n^  Tf.  5  G.  3-  ^7^S*    Burr.  Settl.  Caf.  542, 
[^3  Tr,  21  &.22  G,  2. 1748.    ib,  274. 

Catteiu/at^ 
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Callendar  in  Wincbejler^  \a\  the  K.  v.  the  Inhabitants  of  Aujlrey     1784. 
and   [^]  the  -K".  v.  the  Inhabitants  of  Ideford.     That  an  exprefs     v-^^v^^ 
confent  muft  be  a  permiffion  given  to  ferve   fome  one  perfon;  to       ^^^ 
ferve  ^./'an^  not  twenty  other  perfons  :  that  this  leave  given  muft  Theinhabi- 
neceflarily  have  fuch  a  reftriflion,   or  there  could  be  no  difference  ^^^^sof 
between  a  particular  and  a  general  confent.     It  imports  aii  exclu* 
lion  of  all  other  perfons. 

That  when  *'  a  mafter  does  licenfe  his  apprentice  to  leavis  him, 
he  cannot  after  recall  that  licenfe:"  that  this  was  fo  laid  down  by 
Holt^  Ch.  J.,  in  the  cafe  of  \c'\  Barber  v.  Dennis:  and  there  could 
notexid  any  fpecial  licenfe  here;  or,  if  there  could  and  it  had 
any  effedt,  it  went  to  diflblve  the  apprenticeship;  becaufe,  if  the 
mafler  could  not  recall,  he  certainly  could  not  retrain  or  narrow, 
that  general  confent,  which  he  had  long  before  given  :  and  confe- 
quently  that  no  fpecial  licenfe  had,  as  none  legally  could,  be 
given. 

Morris  and  Fanjhawe^  in  fupport  of  the  rule  to  quadi  thefe  or- 
ders, admitted,  that  it  was  true,  that  the  mafter  mud  both  know 
and  confent  to  the  particular  fervice;  but  infifted;  that  fuch.  con- 
fent may  be  inferred  from  circumftances ;  may  be  implied,  and 
need  not  neceflarily  be  exprefled  :  that  [^]  the  ^.  v.  the  Inhabit 
tants  of  Offerton  had  gone  much  further ;  and  that  there  was  here 
both  exprefs  approbation  and  a  recommendation  to  continue  in  the 
fame  fervice.  That,  fo  far  from  having  done  any  thing  equivalent 
to  vacating  the  indentures,  the  mafter  had  here  exprefsly  refufed 
fo  to  do;  and  on  the  contrary  referved  to  himfelf  throughout  the 
term  a  proportion  [^]  of  his  apprentice's  earnings. 

The  Court  flopped  Mr.  FanJIoaue^  and,  being  all  clearly  of 
opinion  that  there  was  in  this  cafe,  with  knowledge  of  the  par- 
ticular fervice,  a  confent  and  more,  a  very  ftrong  approbation  of 
it,  direded,  that  the  rule  fhould  be 

Abfolute  and 

Both  orders  qiiaftied. 

4 

'a\  H.  31  G.  2.  1758.  lb.  441 

h 


H,  16G.3.  1776.    Ib.SzT. 
M.  2  Ann.  6  Mod.  69.  fiott.  167.  i  Conft.  458. 
^  E.  15  G.  3.  1775.     Burr.  Scttl.  Caf.  802. 
^  ]  On  this  point  fee  note  to  the  cafe  of  the  K,  v.  the  Inhabitants  of  Langham,  ante 
fo.  129, 

3O2  To 
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To  this  point  fee  the  cafe  of  the  K.  v.  the  Inhabitants  of  Ldng-^ 
iam,  M.  22  G.  3.  1781,  ante  p.  126.,  and  the  fubfequent  cafes  of 
the  K.  V.  the  Inhabitants  of  llarberton^  H.  26  G.  3,  1786.  i 
The  inhabi-  Dumf.  &  Ea/l  44.  Conji.  2.^576.,  the  K.  v.  the  Inhabitants  of 
!L  ^^ndford,  Tr.  26  G.  3.  1786.  i  Durnf.  &  EaJ  2S1,  the  K.  v. 
the  Inhabitants  of  the  Holy  Trinity  in  the  Minories^  J5.  30  G.  3, 
1790.  lb.  3.  605.  and  the  K.  v.  the  Inhabitants  of  St,  John  tbt 
Exangelijlm  Brecon^  M.  2^^*  3«  ^792*.  Nolan  165, 


Rex  V.   Coode  &  aL  Churchwardens  and  Overfbers,  See.. 

of  Penrhyn. 


1'. 
In 
tjnts 
Bbadninch. 
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W  O  juflices  allow  two  rates  made  for  the  relief  of  the 
poor  of  the  borough  of  Penrhyn  in  the  county  of  Cornwall 
upon  the  i8th  day  oi  December  1783  and  the  5th  day  oi  Januarj^ 
1784  refpedively. 
Thcprovlfi-  Upon  the  appeal  of  William  Crowgey  and  others^  inhabitants  of 
ens  of  the  St.  the  faid  borough,  made  againd  both  thefe  rates^  under  a  notice- 
^8^  ^fo  bearing  date  the  thirteenth  day  of  January  ijZi\,9  and  alleging  that 
f^rreptaithe  thcy  wcre  aggticvcd,  for  that  the  faid  rates  were  upon  the  fac^of 
St.  43Eiiz.  them  informal  and  void,  efpecially  as  being  partial,  uneq^ual  and 
hmu'th'e  qj-  i^'^g^'f  *"  *hat  thcre  are  feveral  perfons  put  on  each  of  them,  hav- 
peaiagaind  ing  no  property  whatever  within  the  faid  borough  to  intitle  them 
the  pours  rate  jhetcto,  and  that  there  are  feveral  pcrfons  refident  within  the  faid 
leffioas.         borough,  having  rateable  properties  therein  and  having  a  right  to. 

be  put  upon  each  of  the  faid  rates  for  the  fame,  but  who  are  never» 
thelefs  therein  omitted,  and  further  in  that  the  faid  rates  for  fuch: 
the  aforefaid  infertions  and  omiflioxis  are  injurious  to  the  appel<- 
lants  in  refpedt  of  their  rights  and  franchifes  as  voters  and  electors 
for  members  to  ferve  in  parliament  for  the  faid  borough,  the 
SclTions,  holden  on  the  fifteenth  day  of  January  1784,  difmi^  iha 
faid  appeal  for  the  infufficicncy  of  the  notice. 

Upon  the  appeal  of  William  Crowgey  and  others,  made  againft 
both  thefe  rates,  under  a  notice  bearing  date  the  ittb  day  ofjSprit 
1784,  and  alleging  and  infifting  that  they  are  aggrieved,  in  that 
their  lafi  appeal  to  the  faid  rates  was  difmijfed  for  want  of  a  proper 
notice  and  not  adjourned  and  continued  over  to  the  then  and  no v 
next  enfuing  Scflions,  as  it  oug^ht  to  have  been,  they  fpecify,  that 
they  will  profecute  and  procure  the  fame ^  which  thcy  had  carried  to 

tfafc 
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the  laft  Scflions,  to  be  beard  upon  the  merits  and  at  fach  hearing  at      1784. 
the  next  Scflions  Ihall  infift,   that   they  are  aggrieved  in  thofe  in-      <-^v^^ 
fiances,  in  which  they  had  complained  in  their  former  notice:  in         ^^ 
this  notice  they  in  each  inflance  fpecified  the  names  o/the  perfons»     C0004. 
improperly,  as  they  alleged,  inferted  and  omitted;  as  they  alfo  did 
the  names  of  certain  premifes  alfo  charged  to  have  been  improperly 
omitted.     The  SefTions,  holden  on  ibe  ztd  day  of  Aprils  took  into 
conHderation,  whether  they  were  competent  to  rehear  a  matter  of 
appeal,  difmilTed  at  the  lafl  Sedions  for  infufficiency  of  the  notice; 
and  determined,  that  fuch  appeal  could  not  be  reheard.     The  ap-- 
peal    was  accordingly  difmilTed;  and  the  Court  ordered  the  ap- 
pellants to  pay  the  fum  of  100/.  6s.  Sd.  to  the  refpondents  for 
their  cods. 

Upon  another  appeal  of  William  Crowgey  and  four  others,  under 
a  notice  bearing  date  the  13th  day  of  April  17^41  made  againfl:  the 
'aforefaid  rate  of  the  5th  of  January^  and  alfo  an  appeal  of  the  fame 
parties  under  a  notice  bearing  date  the  27th  day  oi  January  1784, 
made  againft  both  the  aforefaid  rates,  and  another  appeal  of  two  of 
the  fame  parties  under  a  notice  bearing  date  the  1 3th  day  of  January 
1784,  made  againft  both  the  aforefaid  rates,  and  alleging,  that  they 
were  aggrieved,  in  that  different  perfons  or  premifes,  therein  fpe* 
cified,  were  as  they  alleged  improperly  inferted  or  omitted,  the 
Seflions,  holden  on  the  faid  iid  day  of  Aprils  in  each  of  the  faid 
three  appeals,  **  took  into  confideration  whether  an  appeal  can  be 
received  by  the  court  of  Quarter  Sedions  againft  a  rate  on  the  fta« 
tiite  of  the  43d  of  Rliz.  at  any  other  Seflions,  except  the  next  after 
making  fuch  rate,  confidering  the  flatute  of  the  17  Geo.  2.;"  and  de- 
termined, that  fuch  appeal  could  be  received.  They  then  ordered^, 
that  the  two  rates  aforefaid  be  qua(hcd  for  infufficiency,  and  that 
the  refpondents  pay  to  the  appellants  in  each  of  the  above  appeaU 
the  fum  of  1 A  ts.  %d.  for  their  cofts. 

Wilfon^  ].  having  obtained  a  rule  to  (hew  caufe^  why  the  three 
laft  orders  of  Scflions,  made  on  the  2  2d  day  of  April  1784,  con- 
firming the  appeal  againfl  the  twa  rates  aforefaid^  fhouid  not  be 
quafhed  for  the  infu^ciency  thereof,. 

Bearcrq/t,  Morris,  and  Batt  (hewed  caufc  in  fupport  of  thefc  Satuniay^ 
orders.     They  flated,  that  the  decifion  of  the  prefent  quedion  was  >^^26ih. 
interefling  to  the  public^  as  it  involved  in  it  the  claims  of  the  par- 
ties to  important  rights  and  franchifes :  that  Penrbyn  fends  two 
members  ta  parliament ;  and  is  a  fcot  and  lot  borough^    in  which 
of  courfe  the  rates  mult  conftitute  the  right  of  election :  and  that,  as 
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thefe  are  made  by  overfeers  appointed  by  the  rcfident  jullices,  who 
are  in  this  borou-gh  a  part  of  the  corporation^  it  feems  a  duty  in- 
cumbent upon  the  Court,  narrowly  to  inveftigate,  the  manner  in 
CooDE.  which  officers  fo  delegated  have  condu(Jlcd  themfelves :  that  the 
rates  in  difpute  were  made  on  the  i8th  of  December  1783  and  5th 
of  yanuary  1784,  at  the  time  of  a  rumour  of  the  diflblution  of 
parliament :  that  an  appeal  was  lodged  againft  each  of  thefe  rates 
at  the  next  Seffions  holden  on  the  15th  o{  January  1784:  that  the 
laft  rate  of  the  5th  oi  January  was  not  publilhed  till  the  nth  : 
that  a  copy  was  demanded  and  not  given  :  that  notice  of  appeal  was 
given  on  the  13th:  that,  a  copy  of  the  rates  not  having  been  gived^ 
the  notice,  as  the  appellants  did  not  know  who  were  inferted  lor  who 
were  left  out  of  the  rates,  was  neceflarily  general ;  and  that  the 
next  Seffions  on  the  15th  difmiflcd  the  appeal  for  the  waat  of  fuf-  ^ 
ficiency,  /•  e.  for  this  generality,  of  the  notice  :  that  in  A^ril  fol- 
lowing the  parliament,  as  was  forefeen,  was  difToIved:  that  the  va« 
lidity  of  thefe  rates  was  then  again  queflioned  by  the  appellants ; 
and,  under  fre(h  notices  of  appeal  againft  them,  the  Seffions  were 
of  opinion,  that  the  appeal  under  the  ftatute  of  Eliz^  was  flill 
open  ;  and  accordingly  entered  into  the  merits  and  qua(hed  tbc 
rates  :  and,  (whether  the  Seffions  had  or  had  not  done  right  in  dif-^ 
miffing  the  firft  appeal,  ^becaufe  the  names  of  the  perfons  objeded 
to  were  not,  under  the  peculiar  circumflances  of  the  cafe»  in- 
ferted) they  infilled,  that  there  was  no  pretence  for  the  objetflioos 
that  had  been  iliade  to  their  lad  orders  :  and  thefe  obje(ftions^  were 
eith<:r  that  the  flatute  17  G.  2.  c.  38.  §  4.  had  repealed  or  fufpend- 
ed  the  43  Eliz.  c.  2.;  or  that,  after  an  appeal  had  been  had  upon 
the  firfl  mentioned  z&,  and  had  failed  for  want  of  fufficient  notice, 
the  other  could  not  be  reforted  to. 

That  thefirfl  point,  that  theflatute  17  G.  2.  had  not  done  away 
the  43  E/iz.  and  confined  the  appeal  againfl:  the  poor  rate  to  the 
next  Seffions,  feemed  to  be  fully  fettled  :  that  under  the  [a]  autho- 
rities there  can  be  no  doubt  whatever,  but  that  originally  the  ap- 
peal under  the  flatute  43  E/iz.  might  be  to  any  Seffions :  that 
the  ftatute  176.2.  could  not  have  varied  it:  that  it  contained  no 
negative  words;  and  that  it  had  been  determined  in  Dr.  F^^r's 
cafe,  [i]  that  anadt  worded  affirmatively  and  in  pari  materia  *'  fball 

[a]  Q^T/.  the  Parifli  of  St.  Giles,  M.  8  Ann.  1709.     11  Mod.  259.    Cafe  of  the  Bo- 
rough of  Warwick,  M.  8  G.  a.  2  Str.  991.     The  King  v,  Boucn.  E.  1718.  Poor  Se(tl.  85^ 
[^]  1 1  Co,  62.  b.  63. 

not 
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not  repeal  or  abrogate  a  precedent  affirmative  bw,  unlefs  it  is  con- 
trary in  nnattcr:  that  this  is  not  fo;  and  therefore  that  both  may 
well  ftand  together:  that  thefe  are  the  very  words  of  Dr.  Burn, 
[a]  fpeaking  of  the  operation  of  this  ftatute  on  appeals  to  over*  . 
feers'  accounts :  and  that  he  adds,  *Mhe  appeal  is  not  limited  to 
the  next  Seffions,  but  may  be  at  any  time  after ;"  and  that  the  only 
difference  was»  that,  if  the  appeal  is  at  the  next  Seffions^  and  under 
the  lad  ftatutCj  the  Seffions  are  empowered  to  give  cods ;  which^ 
if  it  is  longer  delayed^  they  have  no  authority  to  award  under  the 
flat.  43  £//2;..*that  the  Legiilature  had  herein  made  a  reafonable  dif- 
tin£lion^  and  faid^  if  the  party  prefers  his  complaint  immediately 
and  as  foon  as  he  feels  himfelf  aggrieved^  he  fhall  have  his  cofts ; 
if  he  lies  by 9  he  (hall  not:  that^  from  the  circumftance  of  their 
having  given  cods,  it  may  be  faid,  that  the  judices  have  adted 
under  the  dat.  of  lyG.  2. :  that  fo  far  this  was  wrong;  but  that 
an  order  may  be  good  in  part  and  bad  in  part :  that  this  therefore 
did  not  vitiate  it  altogether;  and  that  they  have  in  terms  dated 
their  doubt  upon  the  datute  43  E/fz.:  that  the  appeal  agalnd  poor 
rates  is  given  by  the  fame  claufe  and  in  the  fame  words ;  and  that 
the  praiStice  throughout  the  realm  was  conformable  to  the  above 
opinion,  and  appeals  were  brought  at  any  Seffions :  that,  indepen« 
dent  of  any  of  the  particular  circumdances  of  this  cafe,  grievances 
of  this  fort  are  commonly  not  felt  till  after  the  next  Seffions;  and 
that  it  was  therefore  for  the  furtherance  of  judice,  that  the  appeal 
fhould  be  open :  and  that  the  cafe  of  [6]  the  K.  v.  the  Judices  of 
Berhjhire,  which  had  been  alluded  to  by  the  court,  would  be  found 
to  have  little  or  no  application  to  the  prefent. 

That  on  the  fecond  objeAion,  that,  after  one  appeal  on  the  17 
G.%.  has  been  difmided  for  the  defed  of  notice,  a  fecond  cannot 
under  43  Eliz.  be  reforted  to,  they  indded;  that  it  was  contrary  to 
every  principle  of  judice,  that  by  a  mere  dip  or  error,  clerical  or 
judicial,  by  the  agent  of  the  parties  or  the  Court  itfelf,  the  parties 
ffiould  be  concluded  for  ever  upon  the  merits :  that  it  was  neither 
the  fpirit  of  the  law  or  the  mind  of  the  Legidature,  that  important 
rights  diould  be  extinguidied,  or  the  courfe  of  judice  prevented 

\a\  3.  760,  61.  Edit.  1793. 

\^b\  H.  27  G.  2.  ^DoQglas  on  Elections.  132.  This  note  was  copied  from  the  MSS.  of 
the  late  Lord  Afhburton»  Mr.  Dunning;  and  is  inferted  in  Mr.  Cong's  Decifions  1,  225.; 
where  alfo  p.  224.  ihe  fame  cafe  under  another  name,  that  of  the  K.x;.  St.  Helens  in  Abing- 
don, is  to  be  found.    It  is  aUb  reported  oader  this  name  in  Sayer  118. 

by 
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1784.  by  ah  inaccuracy  [a]  in  the  form  of  a  notice,  or  the  hafty  decifioii 
of  magiftratcs  upon  that  forni  :  and  that  there  could 'not  beany 
found  reafon  given,  that  they  (bould  here  be  in  a  worfe  iituation 
Coooc.  than  plaintiffs  in  civil  acftions  ;  who  if  they  failed  in  point  of  form 
were  non-fuited,  and  might  begin  again. 
Lord  Mansfield. 
It  is  true,  that  the  firfl  a<El  does  not  prefcribe  any  limitattoni  and 
under  that  therefore,  while  it  was  the  only  exifting  Aatute  upon 
the  fubje^,  you  might  have  appealed  at  any  time:  but  by  the  laft 
a(^  the  juftices  are  dire<5led  to  ''hear  and  finally  determine  the 
fame." 

Batt.  The  fame  claufe  alfo  diredls,  that  if  reafonable  notice  of 
appeal  is  not  given,  the  juftices  fhall  adjourn  to  the  next  Seflions, 
and  then  **  finally  hear  and  determine :"  that  here  in  fa£t  the  time 
was  too  (bort,  it  Wr.s  only  two  days^  to  enable  the  appellants  to  give 
reafonable  notice  before  the  Epipbanv  Seflions ;  and  that  the  Sef- 
iions  therefore  ought  to  have  reipited  the  appeal. 

Bearcrojt  then  referred  to  the  Pevenfey  cale,  as  a  direA  authority 
to  (hew,  that  appeals  might  be  received  at  any  time;  and,  the  ge- 
neral pradlice  being  alfo  liicrgly  inufled  upon,  Lord  Mansfield  faid, 
it  might  be  maieri<il  to  inquire  into  the  ufage.  It  accordingly  flood 
over  for  this  purpofe, 
Tyefiiny  Batt  uow  read  a   MS.  note  of  [^]  the  Peven/ey  cafe^  in  which 

Jmm  29U1.     Lord  Mansjield^  was  ilated  to   have   faid.     1  his  being  an  appeal 

under 


\a\  Aind  in  the  cafe  of  a  conviflioD^  where,  on  the  appellant  giving  ten  days  notice  in  «rri* 
ting  of  his  intention  to  bring  an  appeal  and  of  the  matter  thereof  a  right  of  appeal,  within 
ijx  months  after  ibe  qaufe  of  complaint  (hall  have  arifen,  is  given,  the  court  of  K.  '^.  held  that 
the  appellant,  having  lodged  his  appeal  without  complying  with  the  requifites  to  make  his  no* 
tice  legal,  and  the  appeal  having  been  accordingly  difmiiTed,  is  thereby  concluded  ;  althoogh 
the  appellant  had  been  prevented  by  a  mere  flip  from  entring  into  the  merits,  and  the  fix  iBonths« 
within  which  there  otherwife  would  have  remained  a  juriidtdion  in  the  SeiBons  to  give  him 
relief,  were  not  elapfed.  Rex  v.  the  Juftices  of  the  Weft  Riding  of  Yprkftiire,  1>.  30  G.  3. 
1790.  3  Durnf.  &  Eaft  »ff^.  ^SO 

C^]R.«.  Lord  Afliburnham,  E.  15  G.  3.  1775.  The  coort  made  the  rule  abfolnte  for 
^uafhing  feveral  orders  of  Seflions  for  the  liberty  of  Peveniey  in  Suffex,  by  which  the  joftices 
difmifled  appeals  again  ft  overfeers'  accounts  for  feveral  years  as  coming  too  late,  not  being  made 
to  the  next  feflions.  '1  he  court  were  of  opinion,  that,  as  the  proceedings  might  be  under  the 
43  Eliz.,  the  defendant  might  appeal  at  any  time,  and  therefore  quaihed  the  order  of  difmiflion : 
and  Afton  J.  cited  a  cafr,  in  which  the  court  had  been  of  that  opinion  before,  though  he 
thought  great  inconvenience  might  arife  from  trying  appeals  at  a  long  difiaoce  of  time.  There 
was  another  order  of  Seflions  before  the  court,  which  had  confirmed  the  accounts  of  the  laft 
year,  againft  which  the  appeal  was  at  the  next  Seffiont.  To  this  it  was  objeded  by  Doa- 
tiing,  that  tlie  Seffions  had  allowed  in  their  accounts  feveral  illegal  charges,  particnlarlv  a 
<!t^T^t  of  upwards  of  8  /  for  a  treat  at  a  public  houfe,  which  was  admiued  to  be  an  iliegal 

de»aad ; 
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under  the  43  Eliz.  may  be  profecuted  at  any  time;  and  that  jifton  1784. 
J.  faid  there  was  no  limitation.  lie  then  ftated  the  pradice  in 
Stafford/hire^  Berkjhire^  Surrey  and  Dorfet^  as  agreeable  to  his  re- 
prefentation  of  it:  th^t  it  was  a  point  that  had  not  frequently  oc-  Coode. 
curred  ;  and  that  in  the  Weft  Riding  of  Tork/hire  the  ufage  was 
againft  him.  He  then  contended,  that  the  next  Seflions  mud  mean 
the  next  poflihle  Scffions :  that  fuch  was  [j]  the  cafe  of  the  K.  v. 
the  juftices  of  Gloucejlerjhire :  and  [^]  the  K.  v.  the  Judiccsof  the 
Eaft  Riding  of  Torkjhire:  that  to  every  purpofe  of  juflice,  this 
was  in  the  prefent  cafe  the  next  Sefldons^  for  the  rate  was  made 
the  ^\\i  of  y anuary ^  publi(hed  the  nth,  a  copy  immediately  de-» 
manded,  and  this  not  being  complied  with,  a  general  notice,  the 
cnly  then  poflible  onei  given  on  the  S3th,  the  Seflions  being  on 
the  15th. 

Lawrence  contra  obferved,   that  this  argument  overlooked   the 
rate  of  December   2Sth,    which    raifed   the    fame  queAions ;  and 
againft  which  there  was  full  time  and  means  to  have  prepared  pro- 
per notices  of  appeal. 
AJhburft  J. 

But,  fuppoling  this  not  fo,  the  ord^r  6oe«  not  upon  the  face  0/ 
It  (hew  any  principle  of  juAice  violated;  and  therefore  if  you  ap- 
plied to  the  juftices  to  have  this  circumAance,  i.e.  the  order  of  time 
in  which  thele  adlsarofeand  followed  each  other,  put  into  the  cafe 
and  they  refuf&d  tojdo  fo,  your  remedy  is  by  motion  for  an  infor- 
mation. 

JVilfon].  in  fuppprt  of  the  rule  to  quafti  thefe  orders  infiAedj  as 
there  could  be  no  doubt  but  that  appeals  under  17  G.  2.  muA  be  at 
the  next  Seflions,  fo  it  was  4  propoAtion  as  clear  as  aqy  that  his  9iind 
ever  contemplated,  that  by  this  Aatute  that  of  the  43  Eliz.  was  fu- 
perfeded:  that  the  very  objedt  of  the  Legiflature  in  paAing  the  latter 
adt  was  to  remedy  the  mifchiefs  and  delay  created  by  the  generality 
of  the  appeal  under  the  former :  that  every  proviAon  of  the  adt 
of  thisSeAion  of  Parliament  feemed  to  point  to  that  end,  and  limit 
the  appeal  to  the  next  SeAions :  that  in  c.  3.  it  had  with  this  view 
been  ordained,  that  publication  of  the  rate  Aiould,  as  neceAary  to 
its  validity,  be  made  at  church  on  the  next  Sunday  after  it  had  been 
■■■  I-,.-.,    I  I.  II  ■  > 

demand;  and  on  that  account  the  order  of  confirmation  at  the  Seffions  was  quaHied  :  and  per 
Afton  J.  there  cannot  in  thef^  cafes  be  any  allowance  for  time  and  trouble,  but  merely  for 
difburfemenis  out  of  pocket.  / 

[a]  £.  19  G.  3. 1779.    Douglas  182. 

[^]  lb.  183.    * 

3  P  allowed ; 


f 
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1784.     allowed  ;  and,  by  the  ftatute  under  difcuffion,  a  copy  of  it  is  dircdlcd 
^"^"^^^      to  be  given  for  afmall  fum. 

^,,  Lord  Mansfield. 

CooDB.  As  at  prcfent  advifcd,  I  think,  the  17  G.  2.  repeals  the  34  EUz^ 

as  to  the  time  of  appealing.     \a\ 
JVilles]. 
It  is  by  no  means  clear  to  me,   that  the  latter  ftatute  was  meant 
to  repeal  the  former;  and  I  on  the  contrary  incline  to  that  interpre- 
tation which  the  pradtice  has  given,   and  which  appears   to   have 
prevailed  much   more  generally  in  extending  the  right  of  appeal 
than  in  narrowing  it  to  the  next  Seffions. 
J^Jhhur/i,  J. 
It  does  not  firike  me,  that  any  rule^  which  {hould  be  confidered 
as  obligatory,  ought  to  be  taken  from  an  ufage  that  is  by  do  means 
uniform ;  and  it  appears  to  me  as  a  fort  of  contradidlion  not  eafy 
to  be  reconciled,   that,  when  a  prior  a6l  had  given  a  power  of  ap« 
peal  indefinite  and  unlimited,  a  fucceeding  one  (hould,  with  many 
minute  diredlions  to  facilitate  appeals,  dire<fl  them  to  be  carried  to 
the  next  Seilions,  without  having  it  in  contemplation  to  reftridl 
and  confine  them  to  fuch  Seffions. 
Buller,  ]. 
This  feems  to  have  been  the  main  aim  and  policy  of  the  Legif- 
lature  in  their  additional  provifions. 

Rule  abfolute,  and 
All  the  three  Orders  quafhed* 

[a]  And  this  has  been  fo  adjudged  in  fubfequent  cafes.    R.  v.  the  Inhabitants  of  Mickle* 
field,  H.  25  G.  3.  1785.  po^;        and  R.  v.  Atkins,  M.  31  G.  3.  1791.    4  Term  Rep.  i-z. 
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Rex  ^\  Inhabitants  of  Sharrington. 

TWO  juftices  by  an  ovdtv  vtmovt  Robert  Lound  from  the 
parish  of  Leatberingfett  in  the  county  of  Norfolk  to  the 
pari(h  of  Sharrington  in  the  fame  county.  The  Seffions  on  appeal 
confirm  the  order  and  (late  the  following  cafe  : 

That  the  pauper,  having  gained  a  fettlement   in   the  parifli  of  Afcerforty 
Sharrington  before  Michaelmas  1782,  let  himfelf  for  a  year  to  Mr.  ^^ayafcrvicc 
Hardy  oi  the  parifli  oi Leatberingfett ,   beer  brewer:  that  he  was  h,gfo^a"^ 
to  drive  the  be(l  team  out  with  beer  and  do  what  he  was  bid  :  that  year.afer- 
Mr.  Hardy,  his  intended    mafter,  aflced  hiin   if  he   could   fow,  as  ^^^^'^J^^^^ 
he  might  have  twenty  acres  of  wheat:  that  he  fowed  about  two  when  in  li- 
acres  and  went  about  ten  journies   to  plough :  that  he  continued  quorisdifa- 
in  his  mafter's  fervice  for  feven  weeks,  at  the  end  of  which  time,  further^fbr- 
when  he  was  driving  the   beer  waggon,  he  fell  off  and   broke  his  vice,  gains  a 
thigh  in  the  parifti  of  Buxton:  that,  when  he  was  fo  driving,  he  was  Settlement, 
landing  on  the  fhafts    of  the  waggon  and  was  in  liquor;   that  the 
pauper  could  not  tell,  but  he  might  have  met  with  the  accident  if  he 
had  been  fober :  that  he  was  taken  up  and  carried  by  the  parifh  of- 
ficers of  Buxton  to  the  Norfolk  and  Norwich  Hofpital,  where  he 
continued  twenty-nine  weeks:  that,  when  he  had  been  there  about 
three  weeks,  Mr.  Hardy  went  to  him,  and  told  him  if  he  wanted 
any  thing  to  let  him  know  it :  that  when  he,  the  faid  Robert  Lound^ 
left  the  Hofpital,   he  went  to  Sharrington  aforefaid,  being  on  a  iS^- 
turday  night,  and  that  the  next  morning  he  went  to  Mr.  Hardy  %  : 
that  Mr.  Hardy  refufed  to  take  him,   and  offered  to   pay  him  for 
the  itMtn  weeks  and  make   bim  a  prefent,  which  the  faid  pauper 

3  P  2  refufed 
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1784.     rcfufcd  to  take;  and  thereupon  Mr.  Hardy  faid   he  would  go  to 

^^^'^      Mr.  JeweirSf  a  neighbouring  juflice  :   that  the  pauper  returned  to 

J^       Sharrington  aforefaid,  and  on  the  Friday  following  the  pauper  and 

Thelnhabi-   Mr.  Hardy  went  to  Mr.  yewe//*s,  but  nothing  wa«  done:  thathe^ 

^tantsof      jj^g  £3jj  pauper,  returned  to  Sharrington,  wh€rc  he  continued  dp- 

TON.        wards  of  fourteen  weeks;  and  then,  by  art  order  dated  the   30th 

day  of  September  1783,  under  the  hands  and  feals  oi  Edward yewell 

and  Xurijhadai  Girdlejione^  Efquires,   two  of  his  Majefly's  Juftices 

of  the  peace  for  the  faid  county,   he   was  fent  to  Mr.  Hardy,    who 

then  alfo  refufed  to  take  him  under  the  faid  order;   but  the  pauper 

continued  in  the  faid   pariHi  of  Leatberingfett  from  that  time  at 

a  public  houfe,    till  removed   by   the  above  order  of  Sir  Edward 

AJiley,  Bart,  and  William  Wiggett  Bulwer,  Efquire :  thai  Hardy  had 

another  man  and  a  lad  in  hi&  bofbandry  fervice,  during  the  time 

the  pauper  lived  with  him:  that  he  the  pauper  did  no  work  for 

Mr.  Hardy  after  he  came  out  of  the  Hofpital:  thfat  he   went  oH 

Settlement  at  crutches,  and  was  at  that  iivRt  and  ftill  <u>niiftoe$  incajKiUe  of  <fo«  - 

Saturday,  No  onc  appearing  in   fupport  of  tbef€  orders^  ^ter  Beartr$ftf 

Nov.  i3ih.     jn.  fupport  of  the  rule  for  quadiing  them,  bad  ftaled,  that  it  ^as 

a  hiring  for  a  year^  under  which  there  had  hetfi  a  ftrvice  for  fortj 
days,  foon  after  which  the  pauper  bad  by  an  accideat  been   prt» 
vented  from  performing  any  further  fervice^  ibough  tbe  coottaA 
had  not  been  difcontinocd^  [^j 
Per  Curiam, 
It  is  a  clear  cafe. 

Rule  abfoluto  md 
Both  orders  qUafiicd'# 


[tf]  But  where  a  fervantis  prevented  by  illncfs^  the  vifitation  of  God,  from  completing 
his  fervice,  and  is  taken  by  his  father  to  his  hou-fe  in  another  parifh,  bis  fettlement  is  notiQ 
his  father's  parifh,  but  in  the  parifh  in  which  he  inhabicvd  the  laft  forty  days  in  the  lerrtct 
of  his  mailer.  The  K.v.  the  Inbabitante  of  Satcon^  Tr.  340.^  I7SH*  5  Dnrnf*  and 
Eafl  657. 

Rex  V.  Inhabitants  of  Ealing. 

An  order  ua- '  |  ^WOjuftices  by  an  order  remove  Ann  Cbetwyn,  widow^  and 
fi£m*i8  con-  A  her  two  children,  from  the  pariih  of  Barking  in  the  county 
duiivc.         of  EJfex  to  the  pariih  of  Ealing  in  the  county  of  Middle/ex.     TlM 

SeflioQS  on  appeal  confirm  the  order  and  ftate  tbe  following  cafe : 

That 
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That  in  the  year  1733  a  certificate  was  granted  by  the  parifli  of  1784. 
Ealing  to  the  parifli  of  Barking,  acknowledging  ^ofepb  Cbetwyn  ''—;^ — ' 
to  be  their  inhabitant,  legally  fettled  in   the  faid  parifli  of  Ealing  i  ^^ 

under  which  certificate  he  icfided  in  the  parifli  of  Barkings  where  The  inhahi- 
bis  foo,    Thomas  Cbetwyn,   was  born.     Sometime  afterwards  Ann     ^^^^^* 
Cbetwyn,  the  pauper,  wife  cf  the  faid  Thomas  Cbetwyriy  went  with 
her  children  to  refide  in  the  parifli  of  St.  Matbew  Betbnal  Green  % 
from  which  parifli  they  were  removed  in  September  1779*  as  likely 
to  become  chargeable  by  an  order  of  two  juflices  to  the  faid  parifli 
of  Barking,  as  the  place  of  their  laft  legal  fettlement ;  from  which 
order  the  faid  parifh   made  no  appeah     That  the  pauper  and  her 
family  remained  in  the  faid  parifli  of  Barking,  from  the  time  of 
their  being  fo  removed  from  the  faid  parifli  of  St.  Matbew  Betbnai 
Green^  Until  the  2d   day  of  Augujl  1783  s  when  the  faid  paupers 
were  refbOved  by  an  order  of  two  juftices  under  the  faid  certificate 
from^  the  faid  parifli  of  Barking  to  the  faid  parifli  of  Ealing  i  to 
which   order  the  faid    parifli   of  Ealing  have  appealed:  and  the  Settlement  at 
Court  upon  hearing  the  appeal   confirmed  the  faid  order  of  re^*  Barking. 
moval. 

Fofjjbawe  J.  fliewed  caufe  in  fupport  of  thefe  orders ;  and  cited  ^f^^^^y^ 
the  cafe  of  \a]  the  K.  v.  the  Inhabitant!  of  Ofgatborpe,  to  fliew  ^'^'"Stii. 
that  the  judgment  of  the  Seflions  upoo  the  ren>oval  of  a  certificated 
perfon^  which  dated  no  more  than  appeared  in  the  prefent  cafe,  /.  e. 
that  he  was  likely  to  become  chargeable^  did  not  conclude  upon  the 
queflion  of  fettlement. 

Fer  Curiam, 

There  is  nothiog  in  \U     It  is  an  order  unappealed  from. 

Rule  abfolute  and 
fioth  orders  qoaflied* 

See  the  iC  v*  the  Inhabitants  of  Towcejler,  H.  25  G.  3.  1785, 
poft.  In  the  cafe  cited  of  the  K.  v.  Ofgatborpe,  the  parifli  of 
Betbnal  Green,  to  whom  the  pauper  had  not  been  certificated,  wag 
at  liberty  (which  between  the  parifli  certifying  and  parifli  certifi* 
cated  to,  is  not  the  cafe)  to  remove,  when  the  pauper  was  likely  to 
become  chargeable;  and,  as  there  was  an  appeal  in  that  cafe,  in 
which  it  was  fliewn,  that  the  removal  was  irregular  and  without 
which  the  appellant  the  parifli  certifying  would  have  been  con-> 
eluded^  it  had  no  application  to  the  prefent  cafe. 


^i*»»*^»^»— -^i^—i—i    ■  ■  «     1^— i^»-  »  ■  I  ■   I.  jt-      •r-~.'i»    ~        -    •         --¥  —  — 


[rt]  E.  190.  2.  1746.    Burr.  Scttl,  Caf  261. 
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Rex  V.  Inhabitants  of  Long  Wittenham. 

« 

Acottager'i  'TT^WO  jufticcs  by  an  Order  vtmovt  Jane  Wejiall^  widow,  and 
^fid^'ccdu.  V  ber  three  children,  of  twelve,  ten  and  eight  years  of  age  re« 
ring  her  qua-  fpefllvely,  from  the  townfliip  of  Upton  in  the  county  of  Berks 
rantine,  ac    ^^  ^j^^  parifti  of  Long  Wittenbafn  in  the  fame  county.     The  Seffions 

quires  a  let-  »  ^  ^  ^  y       r  w        •  r 

tiement,  and  ou. appeal  Confirm  the  order,  and  irate  the  following  cafe : 
commoni-  That  "Johfi  Weftdll  and  "Jane^  his  wife,  being  certificated  from 

hc/childrcn.  ^^^g  IVittcnbam  to  Upton f  went  about  the  year  1764  to  refidc  ia 

Upton  under  fuch  certificate;  and  that  in  the  year  1765  the 
faid  y^hn  Wejlall  purchafed  a  cottage  with  a  fmall  piece  of  garden 
ground  for  the  fum  of  5/.  in  Upton^  and  continued  to  live  in  that 
tenement  with  his  wife  and  family  under  the  fame  certificiate  until 
the  time  of  his  death,  which  happened  on  the  i  ^ih  ot  F^hrudry 
1784:  that  during  fuch  refidence  at  Upton  he  had  a  family  of  the 
following  children;  nzvatXy  Jobn^  his  eldeft  fon,  William,  Mary 
and  Racbael :  that  a  (hort  time  before  his  death  the  father  and  all 
his  family,  except  Racbael^  were  feized  with  the  fmall  pox :  that 
Racbael^  being  free  from  the  infection,  was  removed  to  the  bou(e 
of  a  brother-in-law  within  the  fame  pari(h  to  Aay  until  the  fa« 
mily  (hould  be  recovered  fr^om  the  difeafe,  and  v^a^  then  to  return 
home  to  her  father's  family;  which  (he  never  did  before  the  fatd 
removal  from  the  parish  of  Upton:  that  the  father  and  the  family 
became  adtually  chargeable  to  the  parifli  of  Upton  a  little  before 
the  father's  death;  and  the  family  continued  fo  till  the  removal : 
that  the  father  died  of  the  fmall  pox  upon  the  15th  of  February 
inteftate,  being  at  the  time  of  his  death  feifed  in  fee  of  the  faid 
cottage  and  garden,  leaving  the  p2iuptr  yane  fFe^all,  his  widow^ 
jfobn  bis  cldcft  fon  and  heir  at  law  of  the  age  of  nineteen  years, 
and  Williamj  Mary  and  Racbael,  his  only  children  then  furviving, 
of  the  refpetftive  ages  dated  in  the  order  of  removal  hereunto  an- 
nexed: that  Jane  the  widow,  William  and  Mary,  were  ill  of  the 
fmall  pox  at  the  time  of  the  father's  death :  that  the  faid  pauper, 
JaneWejiall,  together  with  all  the  children  aforefaid  (except  Ra^ 
cbael)  were  refiding  upon,  the  faid  tenement  at  the  time  of  his 
death,  and  continued  and  conftantly  refided  thereon  for  the  fpace 
of  ten  weeks  :  at  the  end  of  which  time  the  hid  Jane  Wejiall,  to- 
gether with  the  faid  William,  Mary  and  Racbael,  were  removed 
from  the  townfliip  of  Upton  to  the  parifli  of  Long  Wittenbam.  The 
2  S^0ions, 


«. 
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Scffions,  confidering  the  widow's  right  to  refidc  forty  days  after  1784. 
b^r  hufband's  deaths  as  not  gaining  her  a  fettlement  in  Upton,  con-  ^'^"^'^^ 
firmed  the  order,  .  ^J;^ 

Mi//es  ^nd  jiiSot  (hewed  caufc  in  fupport  of  thefe  orders ;  and  Th«  inha- 
Mi//es  contended,  that  the  exercife  of  "the  right  of  quarantine  j^^^^^"^^^, 
would  not  give  a  fettlement  to  any  widow,  and  much  lefs  the  widow  tenham. 
of  a  perfon  certificated,  in  the  parifh  where  flie  lived  under  fuch 
certificate;  and  further,  that,  if  the  widow  did  intitlc  herfelf,  (he  ^^^^l^mentat 
could  not  Qommunicate  a  fettlement  to  her  children,  or  if  to  the  ^  ^'** 
others,  not  to  Racbael,  who  was  not  at  the  time  one  of  her  family. 
That  the  quarantine  did  not  fo  intitle,  he  inferred  from  the  nature  ^^^"^{^""^ 
and  obje<5t  of  it  2  that  it  vefted  no  property  in  the  widow  whatfoever, 
but  was  merely  a  prefent  provifion  for  her,  who  had  before  been 
fupported  out  of  her  hufband's  eftate,  till,  on  aflignment  of  dower, 
which  is  direifted  to  be  within  that  fpace,  (he  (hould  be  enabled 
to  find  a  home  for  berfelf ;  for  that,  previous  to  this  provifion,  by 
Magna  Cbarta  c.  7.,  fhe  was  liable  to  be  turned  out  [j]  immediately 
by  the  heir  :  that  a  provifion  by  the  Barons  for  the  inhabitant  of 
a  cadle,  a  capitale  mefiuagium,  or  as  it  is  rendered  in  the  ilatute, 
**the  chief  houfe,"  did  not  feem  to  be  at  all  applicable  (o  the  cer- 
tificated inhabitant  of  a  cottage  of  the  value  of  5  /.  only ;  or  was 
it  likely,  that  thofe  who  framed  this  law  had  interefted  themfelves 
about  the  afijgnment  of  dower  in  fuch  property;  that  the  quaran- 
tine was  not  of  fufiicient  duration  to  give  a  fettlement:  that,  as  it 
was  laid  down  by  Lord  Coke  ''that  the  day  wherein  the  huiband 
dieth,  fhall  be  accounted  the  fird  day,  fo  that  (he  (hall  have  but 
39  days  after,"  (he  had  this  pfivilege  only  for  thirty-nine  days  and 
afra(5lion  :  that,  to  gain  a  fettlement,  it  was  neceifary  to  have  been 
in  a  (late  irremoveable  for  the  whole /pace  of  forty  days ;  and  that 
here,  as  they  were  become  chargeable,  all  this  family  were  remo- 
veable  throughout  as  much  of  the  day  of  the  father's  death,  as  had 
elapfed  previous  to  the  moment  of  its  taking  place;  and  but  for 
the  critical  nature  of  their  illnefs,  would  undoubtedly  have  been 
removed:  that  the  language  of  the  Legiflature,  in  a  ftatute,  13  and 
J 4.  Car.  2.  c.  I2.t  which  >^ith  particular  attention  to  that  fu^Je^t 
defcribes  the  duration  of  time  necefiary,  upon  the  ground  of  ref^- 
dence,  to  give  the  right  oi  fettlement,  afcertains  the  forty  days  in 
fuch  marked  and  precife  terms,  as  cannot  by  a  refidence  of  lefs 
than  the  whole  and  intire  fpace  be  poflibly  fatisfied :  that  it  em- 

•^  '   ' "     III  ■  i»i  I  I  ■  1 1  ■  ■■«  I ■    ■ II  ■■       i..>  ■■  ■  1^  ■  11      fc,  — . 

[a]  2  Inft.  1 7. 

powers 
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I784»     powers  parifh   officers   to  remove  paupers  "witbin  forty  days  after 
••-■"^^"^      they  come  to  fettle,  0*^.  to  the  place  «*  wh^rc  they  were  Jaft  legally 
^^^!^         fettled  for  the /pace  of  forty  days  at^he  leaft :""  that  this  full  term  of 
The  inhabU    forty  days  at  the  leaft  could  not  have  been  compleatrd   in  the  qua- 
s"  w[      rantine,  part  of  a  day  being  wanting  at  the  'beginning  of  the  neceilary 
TENHAM.     fpacc  of  lime :  that  no  greater  fruit  therefore  could  be  derived  from 
the  right  of  quarantine  than  would  accrue  to  a  pauper,  who  under  the 
ftat.  1 3  and  14  Car.  2.  had  come  to  fettle  upon  a  tenement  of  1 0/.  a 
year,   and  had  refided  thirty  nine  days  and  a  half;   and  that  there 
half  a  day  at  the  leaf):   would   be  wanting,  and  he  would  therefore 
at  fuch  time  be  an  objecfl  of  removal :  that  it  may  be  faid  the  law 
makes  no  fraction  of  a  day;   but  that,   in  pronouncing  upon  this 
maxim,  the  law  has  always  taken  into  con fiderat ion  the  fubfeia  mat- 
ter ;   and  hasholden  it  inclufivc  or  exclufivc,  {o  as  togivecffedl  to 
what  appeared  to  them  to  be  the  aim  of  thofe  who  framed  the  law, 
upon  which  the  conftrudlion  was  made:   and  he  referred  to  [^J  va- 
rious authorities  in  fupportof  this  proportion;  and  added,  that  he 
had  conceived  himfelf  at  liberty  to  difcufs  the  law  upon  the  fub- 
je£t  of  quarantine,  notwithilanding  the  autht>rity  of  [^j  the  K.  v. 
the  Inhabitants  of  Pain/wick ;   as  the  queftion  in  that  cafe  had  not 
been  argued,  nor  was  it  material  to  the  main  point  made^  the  deri- 
vative fettlement  of  the  pauper's  family. 

He  then  contended,  that,  as  a  certiiicated  perfoii,  the  mdow 
could  not  here  under  the  ftatute  9  &  10  fT.  ^.  c.  11.  acquire  a  Set- 
tlement :  that  all  the  cafes  of  defcent,  devife  and  furrender  of  copy- 
holds, that  have  been  conftrued  to  be  exceptions,  proceed  oa  the 
idea  of  an  intereft  aflually  exifting  in  the  property :  that  here  is  no 
owner(hip  in  or  command  over  the  property :  that  it  is  a  bare  right 
of  perfonal  commorancy  ;  and  that  no  authority  can  be  produced, 
in  which  fuch  a  permifHve  enjoyment  has  been  adjudged  to  giro  a 
fettlement. 

That  being  irremoveable  and  gaining  a  fettlement  by  refidence 
are  by  no  means  convertible  terms  :  that  in  general  the  cafes,  in 
which  [c]  they  are  fo  confidered,  go  upon  the  fame  principle  with 
that,  which  gives  rife  to  the  right  of  quarantine  1  viz.  the  neoef- 
fary  provifion  of  perfons  not  by  law  other  wife  provided  for. 


[a]  2  Hawlc  p.  C.  163.    Hob*  1 19.     i  Ld.  Raym«  480. 
[h]  Tr.  14  G.  3.  1774;    Burr.  Seitl.  Caf.  783. 

[c]Carth.-449.    i  Ld.  FUjolm  ig 5.    s^Salk^^Si.    Odd.  6.    Burr,  Scttl,  Caf,  2.    Carib. 
279.    Burr.  Settl.  Caf.  412. 

He 
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He  then  contended,  that  fhe  could  not  give  a  derivative  fettle-      17^4- 
ment  ro  the  two  children  who  were  with  her,  and  much    leTs  to      ^-^^ro 
the  child    not   in   the  houfe:  that   with  refpedl  to  the  two,  who        ^^ 
remained  with  her  in  the  cottage,  they  could  derive  nothing  from  Thelnhabi- 
a  mother,  who  had  herfelf  only  a  mere  perfonal  right  of  refidencc  .  ^^""^^ 
there  :  and  that,  in  all  the  cafes  where  children  had  been  adjudged     tbnham. 
to  follow  their  mother's  fettlement,  they  were  under  circumftances 
different  from   the   prefent ;  and  that  fuch  were  cafes  in  which  [a] 
they  removed  after  their  father's  death,  and  to  a  place  in  which  their 
mother  was  herfelf  unqueftionably  fettled  :  and  it  was  further  con- 
tended by  Milles  and  Abbots  that  the  other  child,  who  never  after 
the  father's  death  made  a  part  of  her  mother's  family,  was  a  cer- 
tificated perfon  above  age  of  nurture,  was  adlually  chargeable,  and 
alfo  fent  away   from  the   certificated  paridi,  could  not  cUim.  any 
right  of  fcttlement  derivatively  from  her  mother. 

Bearcrqft  and  Simeon,  in  fupport  of  the  rule  to  quafh  thcfe  orders, 
infided,  that  the  point  had  been  decided  and  upon  the  cleareO;  prin- 
ciples :  that  to  be  irremoveable  and  be  in  a  fituation  to  gain  a  fct- 
tlement were  generally  the  fame  things ;  and  when  this  was  fo,  it 
was  not,  as  had  been  faid,  on  the  principle  of  making  a  provifioa 
for  thofe  who  would  otherwife  be  without  any ;  and  that  fuch  was 
not  the  cafe  either  of  a  certificated  perfon  or  one  refiding  upon  a 
purchafe  under  the  value  of  30/.  and  not  actually  chargeable. 

That  when  a  day  was  divided  and  the  queftion  was  whether  it 
was  to  be  taken  as  inclufive  or  exclufive,  it  had  been  admitted  and 
fhewn,  that  the  conflrudtion  of  the  law  was  always  governed  by 
the  intention  of  the  framers  of  it;  and  that  there  exifled  no  maxim 
in  any  branch  of  the  law  more  univerfally  conceded,  than  that 
fettlements  were  to  be  favoured  ;  and  that  upon  this  very  point 
they  had  fo  been  in  inftances  \b>]  much  Aronger  than  the  prefent. 

That  the  fettlement  of  all  children  upon  their  father's  death 
followed  that  of  the  mother,  until  they  were  no  longer  part  of  her 
family  ;  and  that  an  abfence,  with  intent  to  return  and  froin  the 
necefiity  of  avoiding  an  infectious  diforder,  could  not  have  any 
fuch  legal  confequence,  as  was  contended. 


[a]  Fort.  218.     LdL  Raym.  1474.     lb.  1473.     2  Str.  746.     Burr.  Settl.  Caf.  49.  lb.  64. 

[^]  H.  17  G.  3.  1777.  R.  V.  the  Inhabitants  of  Ellisfield,  ante*4.,  and  E.  17  G.  3.1777. 
R.  nj,  the  Inhabitants  of  Syderflone  cum  Bermer.  lb.  19,  and  M.  27  G.  3.  1786.  R.  v. 
the  Inhabitants  of  Skiplam^  1  Durnf.  and  EaA  490, 

3  CL  I^ord 

J, 
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Lord  Mansfield. 
The  mother,  while  cxercrfing  the  right  which  the  law  gave  her,. 
was  a   refidcnt  upon  her  own,  and  irremoveable  and  confequently 
The  Inhabi-  fettled.     The  K.  V.  the  Inhabitants  of  Pain/wick  is  in  point. 

tants  of  ^s  to  thc  Other  child,  Rachael^  (be  is  feparated  from  her  parent 

^tbnham!     by  ihe  vifitation  of  God  ;  and  is  this  to  prevent  her  fcttlemcnt  ? 

There  is  nothing  in  it. 

jBz///^r,  J.  concurring, 

Rule  abfolute  and 
Both  Orders  qua(hed» 
JVilles  and  AJhburJi^  Jufticcs,  were  abfent. 

Rex  V.  Inkibitants  of  Topcrofr. 

Renting  a  f  |  '\  WO  juftices  by  an  order  removed  "John  Warmotl  ZT\d  SaraB, 
uil^poundsz  .  X  b*^  wife,  from  the  parifli  of  Topcroft  in  the  county  of  Nor^ 
yearinone  folk  to  the  parifli  of  HempTiell  in  the  fame  county^  The  Seflioos 
parilh^does  ^^  appeal  quafli  the  order,  adjudge  thefcttlement  to  be  in  Topcroft 
tenant  re-      and  (late  the  following  cafe: 

moves  with 

all  his  furniture  and  (lock  on  his  farm  from  that  pariih  ii>to  another,  give  him  a  capacity  of  acquiring,  daring 
fuch  tenancy,  a  fettlement  in  fuch  other  pariih;  but  if  he  has  been  an  inhabitant  for  forty  days  preceding 
fach  reinova]^  in  the  parifh  in  wbith  his  tenement  lay,  he  is  there  fettled. 

That  John  Warmoll,  the  pauper,  rented  a  certain  farm  in  Hemp^ 
ne/I  Sit  30/.  a-year,  and  entered  upon  the  faid  farm  accordingly  on 
Lady-day  17791  and  continued  there  till  Cbrijlmas  1781 ;  when  he 
and  his  faid  wife  went  publickly  to,  and  did  refide  with,  his  fon«- 
in-law,  Edward  Francis^  in  the  parifl)  of  Ti?/rrt?/ir  aforefaid  ;  and 
that  the  pauper  did  fend  or  carry  thither  all  his  houfehold  furni- 
ture and  farming  flock  remaining  in  his  faid  farm  at  Hempnell 
aforefaid  ;  and  continued  to  refide  with  his  lon-in-law,  the  faid 
Edward  Francis^  forty  days  and  upwards  at  Tcpcroft  aforefaid,  be- 
fore he  the  faid  pauper  quitted  or  delivered  up  the  pofleflion  of 
the  faid  farm  in  Hempnell :  but  that  during  fuch  forty  days  refi- 
dence  in  Topcroft  ^foreC^id  with  his  faid  fon-in-law,  he,  the  faid 
pauper^  did  not  hire  or  occupy  any  land  or  tenement  whatever  in 

Settlement  in  Tofcroft  aforefaid  ;  and  that  he  and  his  wife  have  not  gained  any 

He^fneii.       fcttlemcnt  clfewherc. 

Sa/mWay,  Bcarcroft  fliewed  caufc  in  fupport  of  thc  order  of  Scflions  ;  and 

AW.  27ih.     infifted,  that  this  was  a  novel  attempt ;  that,  under  the  general 

and  long  cftabliflied  principle^  he  had  nothing  more  to  do  than  to 

make 
2 
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tnske  out^  that  this  pauper  had  continued  in  this  place  irremove- 
able  for  the  fpacc  of  forty  days;  for  that  he  then  by  ncccflary  confe- 
quence  becao^e  a  fettled  inhabitant  in  that  place:  that  this  pauper, 
being  tenant  of  a  farm  of  ten  pounds  a  year,  was  by  law  irrc-  Thcinhabi- 
moveable  :  that  the  reafon  of  the  law  was,  that  in  fuch  a  fituation  ^^^"^^  °^ 
he  was  not  likely  to  become  chargeable;  and  that  this  fadl  **  that 
*'heis  likely  to  become  chargeable"  is  a  part  of  the  judgment, 
and  neceflarily  previous  to  [tf]  the  adjudication  of  his  fettlcment, 
apd  the  order  to  remove:  that  his  right  of  acquiring  a  feitlcment, 
depending  upon  the  credit  he  derives  from  an  ability  to  take  a 
tenement  of  the  annual  value  of  ten  pounds,  is  not  confined  to  the 
places  wherein  the  feveral  parts  of  the  tenement  or  property  fo 
taken  chance  to  lie  ;  but  extends  to  every  place  in  which  it  may  be 
moft  eligible  for  him  to  fix  his  refidcnce  for  forty  days.  Suppofe 
a  man  to  rent  fifty  or  a  hundred  pounds  a  years,  and  that  one  half 
of  the  farm  lies  ten  miles  from  the  other,  (hall  this  man,  if  it  is 
neceflary  to  the  convenient  occupation  of  the  whole,  that  he  (hould 
refide  in  the  midway,  though  not  perhaps  in  either  parifli  in  which 
this  property  lies,  (hall  this  man  be  an  objedt  of  removal  ?  And 
if  he  is  not,  he  muft  acquire  a  fettlement.  The  dodlrine  of  ability 
and  credit  is  fully  recognized  in  the  cafe  of  [^]  the  K.  v.  the 
Inhabitants  of  Sandwich:  and  a  fettlement  is  acquired  by  xi  fer- 
vant,  not  in  the  place  in  which  he  works,  but  where  [r]  he  in- 
habits. 

tFilfon].  infupport  of  therule  toquafh  the  order  of  Scflions  infift- 
cd;  that  this  queflion  depended  upon  the  true  conftruflion  of  the 
flat.  [^J  13  Of  14  Car.  2.  that  the  words  of  theftatute  were,  **  upon 
complaint  within  forty  days  after  any  perfon  fliall  come  to  fettle,  in 
any  tenement  under  the  yearly  value  of  ten  pounds"  it  (hould  be 
lawful  to  remove,  (Sc:  that  neither  the  words  or  meaning  of  the 
aft  could  poflibly  be  fatisfied  by  fuch  an  inhabitancy,  as  that  of 
the  pauper  here :  that,  having  run  away  from  his  farm  at  Hempnell, 
his  coming  to  Topcroft  as  an  inmate  merely  could  not  be  confidered 


\_a]  As  a  material  allegation  it  mufl  be  fupported,  i^  impeached ;  and  in  the  cafe  of  the 
K.  V.  the  Inhabitants  of  Carlhalton.  E.  15  Geo.  3.  1775.  the  court,  with  ibme  indignation 
at  the  condu(5t  of  the  parifh^  at  fitil  directed  the  cafe  to  be  fenc  back  to  the  Seflions  to  try  ihjs 
fad;  but  faid  afterwards,  that  it  would  be  better  to  decide  the  qaeliion,  as  it  appea*red  to  be 
a  general  one.  And  this  was  not  an  appeal  by  the  party  removed,  not  by  the  pauper^  but  by 
the  parish. 

lb]  Tr.  8  &  9  G.  2.  1735.     ^""-  S«"J-  Caf.  44. 

[c]  Vide  the  cafe  of  the  K-  v.  the  Inhabitants  of  He d for,  Tr.  18  G.  3.  1778,  ante  p.  51. 

{ii\  C.  12.  §  1.    Burn  tit.  Settlement  by  10/.  a  year, 

3  0.2  in 
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1784.  in  any  fenfeas  coming  there  fo  io  fettle :  that  he  was  at  that  time 
in  the  nature  of  \a\  n  vagrant;  but  that,  whatever  he  was,  there 
were  no  means  of  eftablifliing  this  right  but  by  refidence  in  one 
The  inhabi-    of  the  parlflies,  in  which  fome  part  of  the  tenement  lay;   and  that 

tantsof  ji^g  court  might  be  convinced,  to  which  fide  it  could  with  moft 
propriety  be  imputed,  that  they  were  makmg  a  novel  attempt,  he 
would  trace  the  courfe  of  the  decifions  :    that  the  quedions,  which 

•  firft  arofe  after   the  making  of  the  adt,  were,  whether  a  fettlement 

was  gained,  where  part  of  the  fame  tenement,  lay  in  one  parifli 
and  part  in  another  :  that  in  this  cafe  the  court  held  [^]  TV.  ^G. 
and  \c\  M.  3  G.  2.,  that  it  was ;  but,  that  it  would  not  have  been 
fo,  had  the  pauper  only  rtnicd /evera/  and  dfftin£l  tenements  in  dif- 
ferent parilhes :  that  afterwards  in  Tr.  8  Gf  9  G.  2.  the  court  had 
relaxed  the  rule,  and  adjudged,  that,  by  a  realonable  conflrudliori^ 
even  in  the  cafe  of  feparate  tenements  in  different  parishes  a  fettle- 
ment [^]  might  be  acquired;  but  that  in  every  of  thefe  cafes  an 
inhabitancy  upon  fome  part  of  the  tenement  was  exprefsly  flated: 
that  throughout  the  books  there  was  not  a  cafe  to  be  found,  in  which 
a  fettlement  had  been  adjudged  to  any  tenant  by  virtue  of^  his  re- 
fidence in  a  pari{h,  in  which  no  part  of  the  lands  he  rented  lay: 
that  Dr.  Burn^  when  he  ftates  the  cafe  of  [e\  Evelin  and  Rentcomb, 
which  adjudges  awatermill  to  be  a  tenement  within  this  adl,  adds, 

«  -, —      , 

[rt]  In  the  cafe  of  the  K. 'i/.  the  Inhabitants  of  Knighton,  Tr.  27  G.  3.  1787.  (which 
brought  the  general  queflion,  unintangled  wiih  the  (latcment  of  any  particular  fadls,  diredlf 
before  the  court,  whether  a  nnin,  renting  a  tenement  of  ten  pounds  a  year  in  one  parilh  and 
lodging  in  another,  gained  a  fettlement)  Mr.  Diiyrell  who  argued  in  favour  of  the  fettlement 
contended,  that  the-wordt  of  the  adt,  as  dated  above  from  Dr.  Burn,  were  neither  literally  lod 
correctly  given,  or  exhibited  a  proper  view  of  the  fubjcdt ;  and  that  in  truth  the  ad  applied 
only  to  fuch  cafes  as  that,  which  was  at  this  time  before  the  court;  i.  e.  cafes  of  vagrancy  :  that 
the  words  of  the  aft  were  '''•fuch  perfons  comingy^  to  fettle  as  aforefaid  ;"  which  by  reference  to 
the  words  of  the  preamble  (which  were  "  that  whereas  by  reafon  of  fome  defeils  in  the  law 
poor  people  are  not  retrained  from  going  from  one  pariOi  to  another  and  therefore  do  endea- 
vour to  fettle  themfclvea  in  thofe  pariflies,  where  there  is  the  beft  flock,  the  largcft  commons*  • 
or  wades  to  build  cottages,  and  the  mod  woods  for  them  to  burn  and  dedroy,  and,  when  they 
have  con  fumed  it,  then  to  another  parilh,  and  at  lad  become  rogues  and  vagabondf.  to  the 
gjeatdifcouragementof  parifhes  to  provide  docks,  where  it  is  liable  to  be  devoured  by  Ilran-ers, 
&c.")  could  only  apply  to  perfons  of  this  defcription  :  and  that  it  was  impoihble  to  fay  that 
the  pauper  in  the  cafe  of  Knighton  was  a  dranger  or  in  the  iituation  of  a  poor  vagabond.  \'ide 
Pratt.  J.  in  the  cafe  of  the  parifl)es  of  South  Sydenham  and  Lamerton,  Tr.  3  G.  i.  Str.  58, 
Fol.  84.  id.  Hardwicke  in  Rex  -:•.  Inhabitants  of  Sundrid),  Tr.  7  &  8Xj.  2.  1734.  l>urr. 
Settlf  Caf4p.  9  &  10.  and  Buller  J.  in  Rex  o.  Inhabitants  of  Fillongley,  ](.  27  G.  3.  ifSy  9/f( 
pod.  But  the  deterxninatioa  was  againd  the  fettlement  in  the  K.  ^v*  Knighton^  2Duro/.  and 
Bad.  48. 

^]  South  Sydenham  and  Lamerton,  Str.  57.  Fol.  8i. 

r]  Eldead  and  HoUiburne*  2  Str.  849.  2  Sefl*.  Caf,  .150. 

y]  Rex  v.  Inhabitants  of  Sandwich.    Burr.  Scttl.  Ca(;44. 

[e]  H.  10  Ann.  aSalk.  536. 

"that 
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*'  that  is,  if  the  party  lives  therein  or  within  the  parifh"  [a]  :  >that  J 784, 
it  was  fo  far  from  being  true,  that  the  contrary  of  this  clo(flrii)e 
contended  for  had  ever  been  eftabliftied,  that  in  the  cafe  of  [i]  the 
iiT.  V.  the  Inhabitants  oi  KirkBy  Stephen^  where  he  had  himfelf  The  inhaH- 
taken  Mr.  Bearcroft's  ground  of  argument.  Lord  Mansfield  faid, 
**why  will  you  go  into  that  queftion  when  you  have  a  clear  point  (it 
was  an  order  unappealed  againft)  with  you  ?"  And  that,  in  the  cafe 
of  [c*]  the  K.  V.  the  Inhabitants  of  Llandverras^  it  was  admitted 
by  the  counfel  on  that  fide  of  the  queftion,  and  exprefsly  laid  down 
hy  jijlon].  **That  it  is  enough  if  he  refides  in  the  parijh :  he 
need  not  refide  upon  any  part  of  the  tenement:"  and  that  the  cafe  of 
a  fervant  had  not  the  fmallefl  refemblance  to  the  prefent:  that  he 
went,  wherever  his  mafter  went :  that  there  was  nothing  of  lo- 
cality annexed  to  his  duty  or  fervice,  farther  than  it  had  reference 
to  the  perfon  of  his  mader  or  his  commands;  and  confequently 
that  the  dodlrine  laid  down  refpeding  the  relation  of  mafler  and 
fervant,  and  contracts  between  them,  could  not  be  applicable  to 
property. 

Lord  Mansfield. 

There  is  in  found  conftrudlion  no  colour  for  faying,    that  this  is 
a  fettling  and   inhabitancy  upon  ten  pounds  a  year;  neither  is  any 
authority  produced  in  fupport  of  thispropofition. 
Buller]. 

It  is  taken  for  granted  in  all  the  cafes,  that  the  pauper  mud 
refide  in  the  parifh  in  which  fome  part  of  his  property  lies  \  and  I 
think  it  is  exprefsly  laid  down  in  the  cafe  of  \d\  Ryfiip  and  Harrow, 
that  the  reiidence  mufl  be  connedted  with  the  occupation. 

Willes 


[a]  Burn  vol.  3.  p.  492.  Edit.  1785. 

[^]  Tr.  10 G.  3.  1770.    Burr.  Settl.  Caf.  664.  Bott.  209! 

[c]  M.  7  G,  3.  1766.  Bu^•r.  Settl.  Caf.  fo.  572.  and.in  the  cafe  of  the  K.  t%  the  Inhabi- 
tants of  Knighion,  mentioned  in  another  note  upon  this  cafe,  and  which  was  holden  not  to 
be  afettletnent  in  Knighton,  Mr.  Gaily  ilated  the  words  of  Alton  J.  in  the  cafe  of  the  K.  'v, 
the  Inhabitants  of  St.  Giles's  in  the  Fields  from  a  note  of  the  reporter.  H.  15  G.  3.  1775. 
**  The  criterion  to  be  fure  is  the  renting  ten  pounds  a  year;  but  then  the  perfoii  renting  muit 
refide  in  ibe fame parijb.  The  man,  who  gained  a  fettlement  by  renting  a  windmill,  did  not 
lie  in  it ;  but  he  lay  in  the  parilh."  This  cafe  is  reported  in  Burr.  Settl.  Caf.  798.  and  in  the 
windmill  cafe  Probyn  J.  exprefsly  fo  lays  it  down  :  *'  Indeed  if  the  man  had  not  lived  in  the 
farijb,  it  would  not  have  done."  Tr.  10&  11  G.  2. 1737.  Rej»T'.  Inhabitants  of  Butley, 
Burr.  Settl.  Caf.  fo.  109. 

[d]  H.  8  W.  3.  The  words  arc  "  per  Holt  Ch.  J.  Having  lands  in  a  pari(h  will  not  make 
a  fettlementy  but  living  in  a  parifh  where  one  ha3  lands  will  gain  a  fettlement  without  notice.'* 
2  Salk.  524.  This  was  the  cafe  of  a  manjiony  in  which  Y)x,  Burn  gives  a  Amilar  opinion  to 
ihar,  cited  in  the  cafe  of  a  rmting  \  ^*  bat  refidence  upon  the  fame  eilate  is  not  necef&ry,  pro- 
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IVilUs  and  AJhhurJl^  Juftices,  concurring. 

Rule  al^roluteand 
Order  of  Seflions  quafbed. 


'vided  the  rcfidencc  be  luithin  the  paripy  In  the  cafe  of  the  K.  a;  the  Inhabitants  of  Sowtoo, 
which  was  a  queflion  how  farrefidcnce  upon  a  man's  own  eflate  was  necefTary,  it  feemsto  have 
been  admitted  at  the  bar,  that  without  reiidence  m  the  parijh  a  fettlcmenc  could  not  be  acquired. 
l\,  I  2  G,  2.  1738.  Burr.  Sectl.  Caf,  fol.  1 27  ;  and,  in  the  fame  cafe  as  rcpcrted  in  2  SefT.  Caf. 
fo.  214.^  Lee  Ch.  J,  is  reprefcnted  as  faying:  "bare  rcfidencc  ivit  bout  an  intent  fcjettle  will 
not  be  fufiicient;  for  he  might  r«w  as  a  guell."  And  in  argument  at  the  bar  the  law  feems- 
to have  been  taken  to  be  fo  in  the  cafe  of  the  K.  5v.  the  Inhabitants  of  Ozleworth.  Tr.  24 
^' 2^  G.  2.  1751.     Burr.  Settl.  Caf.  fo. 303. 

But  Wilmot  J.  has  gone  much  farther,  and  has  declared  his  opinion,  that  even  in  the  cafe 
of  an  eftate  of  one's  own  and  refidcnce  alfo  in  the  parijh  in  which  fuch  eflate  lies,  the  proprietor, 
tf  the  eliate  is  mt  in  his  own  occufation,  becomes  an  objedl  of  removal.  Rex  ^v,  Inhabitaots  of 
Dunchurch.  H.  6  G.  3.  1766.     Burr.  Settl.  Caf.  fo.  558. 


The  death 
bed  declara- 
tions of  pau- 
pers refpcft- 
ing  iheir  fe4- 
tlements  are 
evidence ;    as 
are  alfo,  when 
they  are dead, 
their  general 
declarations. 


K.  V.  Inhabitants  of  Bury. 

TWO  juftices  remove  jilice  Holt,  late  wife  of  John  Holt, 
and  her  (ix  children  from  the  town(hip  of  Bury  in  the,  county 
palatine  of  Lancajler  to  the  township  of  Ratcliffe  in  the  fame 
county.  The  SefTions  on  appeal  adjudge  the  fettlement  to  be  ia 
Buryy  difcharge  the  order  and  ^late  the  following  cafe  : 

That  the  counfel  for  the  refpondents  (lated^  that  his  cafe  depend- 
ed  upon  proof,  that  John  Holt,  late  hufband  and  father  to  the 
paupers,  had  fcrvcd  an  apprenticefhip  in  the  pari(h  of  Ratcliffe 
about  twenty^feven  years  ago;  and  that  fuch  apprenticefhip  would 
be  made  out  by  the  following  evidence :  that  in  the  firft  place  he 
would  prove  by  the  evidence  of  perfons  who  knew  and  were  well 
acquainted  with  the  faid  ^obn  Holt,  that  he,  the  faid  John  Holt, 
lived  with  one  Nathaniel  Greenhalgb  oi  Spendmoor  in  the  faid  parish 
of  i?i?/^/^  for  the  fpace  of  eighteen  months  about  twenty-fcven 
years  ago:  that  thie  faid  Nathaniel  Grienbalgb  taught  the  faid 
John  Holt  the  art  of  a  fuflian  weaver :  that  one  Thomas  Meadow^ 
croft,  one  of  the  witneffes  fo  to  be  called,  and  who  was  an  appren- 
tice to  the  faid  Nathaniel  Greenhalgb,  worked  in  the  fame  loom- 
houfe,  and  flept  in  the  fame  bed  with  the  faid  John  Holt  at  the 
faid  Nathaniel  Greenbalgb\  houfe  at  Spendmoor  aforcfaid,  during 
the  faid  eighteen  months  :  that  the  faid  John  Holt  and  the  faid 
laft  mentioned  witnefs  were  treated  in  all  refpedts  alike,  were'taught 
alike,  and  worked  alike  during  the  faid  eighteen  months  :  that  it 

would 
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would  appear  by  the  evidence  of  the  widow,  Alice  Holt^  that  none 
of  her    children   had   obtained  a    fettlement  in    their  own  right: 
that  her  hufband,  the  faid    John  HoU,  while  on  his  death- bed  and 
a  few  days  before  his  death,   had  told   her,  that  (he  and  her  chil 
drcn  would  belong  to  and    prove  their   fettlement   in    the   parifh 
oi  Ratcliffe ',  for  that    he  had  ferved  an  apprenticeihip  with  Na-- 
tbaniel  Greenhalgb  in   that  parifli :   that  it   would   appear  by  the 
evidence  of  the  laid  Thomas  Meadowcroft^  that  while  the  faid  John 
Holt  lived  with  him  as  aforefaid  in  the  family  of  the  faid  Nathaniel 
Greenhiilgh,  .that  he  heard  the  faid  Nathaniel  Greenhalgb,  ofcen 
fay  ;  that  the  faid  John  Holt  was  his  apprentice  for  three  years: 
that  the  faid  John  Holt  told  the  faid  Thomas  Meadowcroft,  that  his 
father  had   paid  to  his   mafter,  Nathaniel  Greenhalgb ^  a   fum  of 
money  to  give  up   the  indenture  of   apprenticeftiip;  and  that  the 
faid  Thomas  Meadowcr oft  2ind  his  father  ^nd  mother  were  invited 
to  the  burying  of  the  old  wife,  meaning  the  cancelling  of  the  in- 
dentures :  that  it  would  appear  by  the  evidence  of  one  EJiber  Taylor j 
that  (he  was  intimate  and  well  acquainted  with  the  faid  Nathaniel 
Greenhalgh\  family,  and  alfo  with  the  family  of  the  father  of  the 
faid  John  Holt  ^  an^  that  the  father  and  mother  of  the  faid  John 
Holt  had  told   her,  that  one  Oliver  Lomax,  a  fchoolmafter,  had 
filled  up  the  indenture  of  apprenticeihip   between  the  (aid  John 
Holt  and  the  faid  Nathaniel  Greenhalgb :  that,  while  the  faid  John 
Holt  was  in  the  fervice  of  the  faid  JNathaniel  Greenhalgb,  (lie.,  the 
faid  EJiber  Taylor,   was  commiffioncd  by  the  mother  of  the  faid 
yohn  Holt  to  go  to  the  faid  Greenhalgb  and  tell  him,  that  his  pa- 
rents wanted  to  have    him  home  again  :  that    the  faid  John  Holt 
afterwards  told  this  witnefs,  that  an  agreement  was  made  between 
the  faid  Greenhalgb  and  his  parents  for  his  difcharge  from  the  faid 
indenture,  and   that  the  faid  indenture    was  by  the  confent  of  all 
parties  burnt;  and  that  (he  heard  the  faid  Greenhalgb  fay  **I  have 
done  my  bcft  to  teach  him,  meaning  the  faid  John  Holt,  his  trade, 
and    he   is  a  very  good  weaver.:"  that  (he,  the  faid  EJiber  Taylor, 
knew  John  Holt  to    be    in  the    family  of   Greenhalgb  all  the  time 
(he  lived  there;  and  has  heard  Holt  fay,  there  was  a  burying  of  the 
old   wife  :   that  it  would  appear  alfo  from  the  teilimony  of  feveral 
other  Witncflcs  ready  to  be  called,  that  feveral  declarations  of  the 
father  and  mother  of  the  faid  John  Holt  and  alfo  of  the  faid  John 
Holt  himfelf  and   his  mafter,  the  faid  Greenhalgb,  were  made  at 
different  times  and  at  various  places  to  the  effcdt  aforefaid  :  that  it 

would 
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would  be  proved  by  a  witnefs,  that  the  faid  "John  Holt,  his  father 
and  mother,  the  faid  Nathaniel Greenbalgb^  and  alfo  the  faid  Oliver 
Lomax  were  all  dead :  and  that  the  regifter  of  their  fcveral  and  re- 
fpedtive  burials  was  ready  to  be  produced  and  proved  ;  and  that  all 
due  diligence  had  been  ufed  to  find  the  faid  indenture,  but  that  it 
could  not  be  found.  The  counfel  for  the  refpondents  alfo  dated, 
that  they  had  no  witneffcs  to  prove  the  execution  of  any  indenture, 
or  that  had  ever  feen  one;  or  that  any  indenture  ever  exifted  in 
point  of  fadt,  and  was  loft  or  deftroyed,  fave  but  as  above  ftated; 
but  that  the  whole  of  the  evidence  refpe(fling  the  indenture  reftcd 
on  the  declaration  and  hearfay  of  perfons,  who  did  not  pretend  to 
have  ever  had  the  indenture  in  their  cuftody  or  to  have  ever  i^tn  it. 
/  The   counfel    for  the   appellants  faid,    they    had  many   witnefles 

to  contradid  the  fads  opened  by  the  refpondent's  counfel :  but  the 
court  of  Qiiarter-Seilion  was  of  opinion,  that  the  above  evidence 
was  incompetent  and  inadmiflible;  and  refufed  to  hear  and  receive 
the  fame. 
Saturday,  CockelU  who  had  obtained  a  rule   to  fliew  caufe  why  this  order 

hov.  27th.      ^£  Seflions  fliould  not  be  quaflied,  now  moved,  that  the  cafe  be 

fent  back  for  the  Seflions  to  flate  the  evidence;  and  infifted,  that, 
as  the  fadls,  ftated  to  have  been  alleged  on  the  one  fide,  were  alfo 
ftated  to  have  been  met  by  contrary  allegations  on  the  other,  with- 
out either  any  proof  or  admiHion  made,  it  was  impoflible  that  this 
court  could  pronounce  a  final  judgment,  or  indeed  have  any  jurif- 
didlion  :  that  the  fadls  opened  on  the  part  of  the  refpondents.  if 
duly  fupported,  were  decifive  in  their  favour:  that  it  was  now 
become  a  fort  of  principle  or  rule  of  evidence,  in  queftions  of  fct- 
tlement,  to  admit  family  declarations  both  of  the  place  of  a  hus- 
band, parent,  or  anceftor's  fettlement,  as  well  as  their  mode  of  ac- 
quiring it,  sfor  the  purpofe  of  enabling  their  defcendants  to  make 
fuch  derivative  claims :  that,  where  the  relations  were  dead,  fuch 
was  the  pradtice  of  the  Quarter  Seflions  almoft  univerfaily  and 
thoroughout  the  realm  ;  and  that  the  pradtice  had  been  often  re- 
cognized by  this  court :  that,  if  this  could  not  be  con  trad  idled,  and 
if  declarations,  at  whatever  time  made,  had  been  received  in  evi- 
dence,, the  time  and  the  purpofe  for  which  this  declaration  was 
made  (/.  e.  under  the  imprcflion  of  approaching  diflfolution  and  to 
relieve  the  anxiety  of  his  wife  and  family  as  to  the  place  where  tbey 
were  to  look  for  protcdlion  and  fupport)  were  circumftances  ftrongly 
in  favour  of  their  admifllbility  :  that  fuch  evidence  was  always  ad- 
mitted 
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initted  in  criminal  cafes  :  that  the  cafe  of  [a]  the  K.  v.  the  Inhabi-      1784. 
tants  of  5/  Micbaers  Bath  was  in  point :  that  the  circun^ftances  of     v-^v-^ 
the  prefent  cafe  were  throughout  much  ftronger  than  in  that :   that        ^^^ 
not  only  the  declarations  of  the  hufband  were  there  made  in  com-  Theinbabi. 
mon  converfation  ;  but  that  hearfay  evidence  of  the  declarations  of     tants  of 
the  maftcr  had  been  received  as  evidence  on  the  queftion  of  fettle-        ^*^' 
ment,  and  not  marked  with  any  difapprobation  by  the  court :  that 
the  hufband  in  that  cafe  was  not»  as  in  the  prefent,  dead,  but  ex- 
prefsly  dated  to  be  living;  and  might  therefore  at  a  future  day 
come  and  give  a  different  account:  that  in  that  cafe  (he  indenture 
was  neither  produced  or  inquired  after ;  nor  did  either  of  the  ex- 
aminations taken  fpeak  of  there  ever  having  exifled  fuch  an  inflru- 
ment :  that  Lord  Mansfield  there  faid,  and  the  whole  Court  afTented 
to  it,  that  **  the  prefumption  from  a  man's  ferving  four  years  is 
[^J  that  he  was  bound :''  that  deeds,  charters,  and  enrolments  and 
other  forms  and  requifites  to  eflablifh  titles  and  give  inflruments 
validity,  have  after  a  length  of  time  \c\  been  prefumed  ;  and   that 
fo  ought  an  indenture,  where  there  has  been  conllantly  an  idea  of 
its  cxiflence  and  an  adling  by  all  parties  for  four  years  in  conformity 
to  fuch  idea.     He  added,  that   the   cafes  of  \d\  the  K^  v.  the  In- 
habitants of  ^aft  Knoyle  and  \e\  the  J^.  v.   the  Inhabitants  oi  St. 
Helen  s  in  Abingdon  eilablifhed,    that  parole  evidence  might  be  re- 
ceived of  an  indenture ;   and   that,  if  in  the  latter  cafe  it  did  not 
prevail,  it  was,  becaufe  that  very  evidence  negatived  the  indifpen- 
fible  requifite  of  (lamping. 

Topping  in  fupport  of  the  order  of  Seffions  contended ;  that,  if  the 
whole  of  the  allegations  on  the  part  of  the  refpondents  uncontra- 
didled  were  not  fufficient  to  entitle  them  to  the  judgment  of  the 
court,  it  would  be  nugatory  to  retiirn  the  cafe:  that,  with  refpcdl  to 
the  authority  cited,  it  decided  nothing  as  to  the  point  of  admiflibi- 
lity  of  evidence  ;  becaufe  the  examination  of  the  hufband,  a  foldier, 
under  the  mutiny  a£t  was  there  unqueilionably  evidence :  that  the 
rule  of  evidence  or  principle,  faid  tp  obtain  in  courts  of  Quarter  Sef- 
fions^  was  in  diredt  contradiction  to  the  firfl:  principles  of  the  law 

[rt]  H.  13  G.  3.  1773.  Conft.  2.  618. 

[^J  And  after  three  years  (ervice,  though  the  origiAal  hiring  was  only  for  part  of  a  year, 
the  Court  has  favoured  a  Hmilar  prefumption.  M.  34  G.  3.  1793.  Rex  v.  the  Inhabitants  of 
Long  Whatton,  4  Durnf.  and  £aft  447. 

c]  See  the  Mayor  of  Kingfton  upon  Hull  v.  Horner,  Tr.  14 G.  3, 1774.  Cowp.  102. 

y]  Tr.  13  &  14  G«  2. 1740.  Burr.  Sectl.  Caf.  151.  . 

c\  Tr.  %z  &  %i  G.  2.  1749.    Burr.  Settl.  Caf.  292.  and  735. 
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as  recognized  in  other  courts ;  and  to  fay  that  one  court  of  kur 
could  receive  a  fpecies  of  evidence^  which  every  other  court  of 
law  was  bound  to  reje<fl,  was  a  doftrine,  that  involved  a  monftrous 
The  inhabi.  and  difgraceful  contradiction,  would  remove  landmarks,  and  be  pro- 
tantsof  dudive  of  thc  utmoft  confufion:  and  that  the  court  had  here 
demonftration;  that  a  mifchievous  pradlice^  which  under  a  few 
precedents  was  faid  to  be  growing  general,  was  not  become  uni* 
verfal. 

Lord  Mansfield. 

Whether  in  point  of  fad  an  indenture  ever  exifted,  is  the  very 
queftion  in  the  caufe :  it  is  the  whole  matter  in  difpute :  and 
many  circumflances  are  (hewn,  from  whence  an  apprenticefhip 
(which  could  not  be  without  an  indenture)  may  very  reafoaably  be 
implied.  Declarations  of  parties  to  relations  arc  in  fettlement  cafes 
admitted  as  evidence  from  neceflity;  a  neceflity,  which  grows  out 
of  the  very  nature  of  the  fubjedl :  and  the  practice,  in  conformity 
to  this  rule,  has  become  fo  very  general,  that  it  ought  not  to  be 
departed  from,  until  very  good  reafons  [a]  can  be  affigned  againft 
it.  Thc  Seflions  have  done  wrong  in  refufing  to  hear  the  evidence. 
The  declarations  of  the  huiband  alfo,  with  many  other  incidents, 
raife  a  (Irong  prefumption.  It  mud  be  fent  back  for  tiie  evidence 
to  be  heard  and  a  conciufion  drawn. 
Buller  J. 

No  argument  has  been  urged  againft  receiving  the  declaration 
of  the  hufband  on  his  death  bed.  From  the  awful  fituation  in 
which  thc  party  then  fpeaks,  fuch  teflimony  is  uniformly  received 
in  criminal  cafes ;  and  is  confequently  admiflible  here.  And 
there  is  alfo  other  evidence,  which  has  always  in  thefe  cafes  been 
received. 

JVilles  ^nAjiJhburft^  Juftices,  concurring. 

Cafe  fent  back  to  the  SefHons  to  be  heard. 

It  never  was  returned. 


\ 
\ 


[d]  For  the  prcfcnt  ftate  of  thii  qucftion  fee  thc  cafe  of  the  K.  v.  the  lakabitanU  of  Erif* 
well,  Tr,  30  G.  3. 1790.  3Durnf.  and  Eail  707. 
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Rex  V.  Inhabitants  of  Stretton. 

TWO  ju dices  by  an  order  remowe  fTt'/liam Coatesp  Grace  his  Anmfant, 
wife,  and  their  two  infant  children  from  the  parilh  of -D^A  fofm^for*"" 
iury  In    the  county  of  Derby  to  the  parifh  of  Stretton  in  the  coun-  him  fuch 
ty  of  Staffer J.-^The  Seffions  on   appeal  confirm  the  order,  and  contraasof 
Aate  the  following  cafe  :  feSwdo 

That  the  pauperis  father  came  into  the  parifh  of  Tutbury  feveral  not  give  a 
years  before  the  pauper's  birth  under  a  certificate  from  Stretton:  ^«"*«.^J«^f' " 
that  about  the  age  of  thirteen  the  pauper  was  hired  by  his  father  performs 
to  Mrs.  Harris  of  Fauld  Hall  in  the  parifli  of  Handbury  for  fifty-  tbcm,tkcrcby 
one  weeks,  which  he  fcrved  j  then  to  Hannah  Eyre  of  Over/ealin  •^^^^^V*'*  • 
the  county  oi  Leicejler  for  fifty-one  weeks,  which  he  fervcd;  then 
to  Mr.  Brown  of  Ca^/e  Heys  in  the  faid  pariih  of  Tutbury  for  another 
fifty-one  "(^eeks,  which  healfo  ferved  :  that  at  the  expiration  thereof 
the  pauper  made  fome  fort  of  an  agreement,  without  the  know- 
ledge of  his  faid  father,  to  fcrve  the  faid  Brown  for  another  fifty- 
one  weeks;  but  the  pauper's  father,  being  informed  thereof,  ap« 
plied  to  the  faid  Brown,  and  faid  his  fon  (hould  not  ferve  him^ 
unlefs  he  would   confent   to   raife   his   wages:  that  Mr.  Brown 
thereupon  confented  to  give  him  five  (hillings  a  year  more,  and  to 
allew  the  pauper's  father  half  a  flrike  of  wheat  for  the  pauper's 
waihing,  and  then  paid  the  father  the  earned  money ;  and  the  pau- 
per continued   in  his  fervice  all  the  faid  lad-mentioned  fifty-one 
weeks,  except  only   about  a  fortnight  or  three  weeks  1    during  .  ^ 

3  R  a  which 
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Jan.  29th. 


1785.     which  time  the  pauper,  being  ill,  went  to  his  father's  houfe^  and, 

*-^v^      when  recovered,  immediately  returned  into  the  faid  ^r^w«V  fcr- 

^l^       vice:   that  afterwards  he  was  hired  by  his  father   to   Jofepb  Mould 

ThciQhabi-  oi  CHfton  for  fifty-one  week?,  but  ferved  him  only  one  month: 
tantsof  ^[^at  the  pauper  was  firft  hired  to  the  faid  Brown  at  Michaelmas 
1780  ;  and  his  father  at  Lady-day  1781  took  lands  of  the  value  of 
10 /•  per  annum  and  upwards,  which  he  rented  one  year,  and 
during  all  that  time  continued  to  refide  in  the  faid  pari(b  of  T^utbury: 
that  the  father  received  all  the  pauper's  wages  (except  only  fuch 
part  thereof  as  the  pauper  himfelf  had  received  of  his  faid  mailer 
for  pocket  money)  and  found  him  cloaths  therewith ;  and,  during 
the  time  that  the  pauper  continued  in  the  fervice  of  Brown,  he 
was  wa(hed  at  his  father's  houfe :  that  the  pauper  is  now  about 

Sfttlcmcnt  at  nineteen  years  of  age,  and  never  lived  with  his  father  after  the 
'^^'        time  of  his  firft  hiring  to  Mrs,  Harris,  fave  as  aforefaid. 

Ba/guy  (htwed  caufe  in  fupport  of  thefe  orders;  and  infifted,  that, 
by  the  fucceflive  contradls  of  hiring  and  fervice  made  by  the  father 
for  the  fon,  the  father  had  waived  his  authority  over  him  as  a  parent : 
that  the  fon  was  not  at  fuch  times  under  his  controul,  but  under 
his  mailer's :  that  in  cafe  of  his  abfconding  or  receiving  any  per- 
fonal  injury,  which  might  prevent  his  fervice,  the  remedies  were 
to  be  had  and  enforced  by  the  mafter  only :  that  he  knew  of  no 
rights  that  the  father  then  had,  except  that  if  the  fon  had  been  the 
owner  of  lands,  the  father  would  have  been  guardian  in  focage; 
and  by  an  a€l  of  the  Legiflature  the  confent  of  the  father  was  made 
neceflary  to  his  marriage  :  but  that  one  of  thefe  rights  regarded  hit 
property ;  and  the  other  would  fubfift,  whether  the  fon  was  part 
of  his  father's  family  or  not.  He  cited  the  cafe  of  [a]  the  K.  t. 
the  Inhabitants  of  Walpoli  St.  Peter's,  which  was  that  of  an  infant 
enlifled  as  a  foldier:  and  contended,  that,  as  the  mode  of  fervice 
could  make  no  difference,  that  cafe  mud  govern  the  prefent: 
that  as  to  the  cafe  of  [^]  the  K.  the  Inhabitants  of  Halifax,  it  did 
not  apply ;  for  there  it  was  clear  upon  the  fads,  that  the  fon  had 
no  other  home  but  his  father's  houfe  at  the  time  the  father's  lad 
fettlement  was  acquired,  and  therefore,  having  no  other  place 
where  he  had  a  right  to  rcfide,  he  was  by  neceffary  conftrudtion 
confidered  as  part  of  his  father's  family ;  but  that  here  the  father 


M  £.  9  G.  3*  1769.  Burr.  Sefs.  C.  638.     i  Black.  Rep,  669. 
I*]  E,  15  G.  3.  1775.  Burr.  Scfi.  €•  806. 
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could  not  take  or  detain  him^  unlefs  by  his  mafter's  coofent^  with-      1785* 
out  being  liable  to  an  aftion.  v-*v%^ 

Bearcroft^  Coke  and  Caldecott  contrh  were  flopped  by  the  court.  ^^ 

Lord  Mansfield.  The  Inhabi. 

This  is  in  the  nature  of  a  lending  by, the  father.  ^  ^^""  ^^ 

r>      ft  T  '  /  OTRtTTOK. 

Buller,  J.  / 

In  the  cafe  cited  of  the  K.  v.  the  Inhabitants  of  Walpole  St. 
Peters  the  fon  hired  himfclf.  What  then  is  the  meaning  of  the 
word  Emancipation  ?  It  can  be  only,  where  the  party  becomes 
fui  juris ;  and  it  muft  be  a  fetting  at  liberty  by  the  adt  of  both  parent 
and  child,  or  at  leaft  of  one.  But  here  the  contraA  was  the  a£t  of 
the  father  in  every  inflance;  for,  in  the  only  inflance  in  which  the 
fon  made  a  contradl  for  himfelf,  the  father  interpofed  and  refcinded 
it.  He  who  does  nothing,  or  is  not  permitted  to  do  any  thing,  on 
his  own  account,  cannot  be  emancipated.  Had  he  a£ted  for  him- 
felf,  perhaps  he  might  \a\  then  have  been  a  freeman. 

Willes  and  AJhburJi^  Juflices^  concurring. 

Rule  abfolute  and 

■ 

both  Orders  qualhed: 

>— —        ■■  ■■II.  I  ■■ I  ■  ■■    l^.*^—        I    ■  ■■■■■■■     ■         1»         ■  ■!■  ■  11       I    ■  I     ■■■ I       !!»■■■—     ■ 

[a]  But  in  the  cafe  cited  of  the  K.  v.  the  Inhabitants  of  Hallifax  the  fon  at  fifteen  vears 
of  age,  without  the  concurrence  or  privity  of  his  father,  by  his  own  adl  bound  bimfelf  ap- 
prentice for  four  years ;  and  yet  this  circumftance  was  not  even  pre/Ted  in  argument,  as  a  ground 
of  emancipation  :  and  fee  the  cafe  of  the  K«  a;,  the  Inhabitants  of  Tottington  Lower  End,  £. 
23  G.  3.  1783.  ante  284.  Yet  where  a  daughter,  who  had  never  acquired  a  fettlement  and 
lived  as  pare  of  her  father's  family,  became  an  adalt^  and  *<went  to  a  farmer's  in  the 
fame  pariih  as  a  wet-nurfe  for  eight  weeks,"  though  ihe  afterwards  returned  to  her  father's 
family,  as  (he  had  by  this  ad  placed  herfelf  jure  fub  alieno,  the  Court  held  her  to  have  been 
emancipated,    R.  <x/,  the  Inhabitants  of  Roach^  £•  35  G.  3.  1795*  6  Durnf.  &  Eaft  247. 


Rex  V.  Inhabitants  of  Elflack. 

TWO  juftices  remove  Hannah  Driver^  fingle  woman,   from  ^„?^^f^'"^^" 
the  townfhip  of  Wads^wortb  ia  the   Weft   Riding  of  the  whhout'any' 
county  of  Tork  to  the  townihip  of  Elflack  in  the  fame  Riding,  mention 
The  Seflions  on  appeal  confirm  the  order,  and  ftate  the  following  ^Jfe^^'^htch^ 

cafe  :  is  otherwife 

a  hiring  for  a 
year,  if  accompanied  with  a  refervation  of  wages  weekly,  will  not  be  confidered  as  a  hiring  for  a  year. 

That  the  pauper,  Hannah  Driver^  was  hired  to  John  Smith  and 

Jfaac  Smith  oi  JVadfwortb,  tvio  brothers,   who  kept  houfe  and 

lived 
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fivcd  together:  that  flic  was  the  only  female  fcrvant  in  the  houfc, 
and  did  all  the  menial  and  houfehold  bufinefs  :  that  no  mention  was 
^^       made  about  being  hired  for  a  year:  that  flie  hired  herfelf  to  them 

ThelnhabU  at  the  wages  of  one  (hilling  and  fourpence  the  week  and  board  and 

tantsj)f     lodging,  for  as  long  a  time  as  tbey  Jhould  want  afervant:  that  when 

(he  had  ferved  feven  weeks  (he  was  paid  her  wages^  and  afterwards^ 

when  (he  had  ferved  two  or  three  months :  and  (he  was  paid  again, 

^/y/l^i"'*'  as  (he  wanted  them ;  and  continued  to  live  a  year  and  five  months 

in  the  fcrvicc  of  the  faid  ^obn  and  Ifaac  Smithy  and  declared  (he 
did  not  think  herfelf  loofe  every  week  nor  every  month. 

Saturday,  Bearcroft  (hewed  caufe  in  fupport  of  thefe  orders;  and  infilled, 

jan.i^xh.     lY^^it,  as  no  mention  was  made  in  the  contract  of  any  retainer  for 

a  year,  the  refervation  of  the  wages  muft  fupply  this  de(iciency,  and 
explain  for  the  parties  what  their  intentions  were,  as  to  the  dura* 
tion  of  the  contradt :  and  that  as  this  was  exprefsly  for  a  week 
only,  opinion  or  conjecture  ought  not  to  extend  it  further. 

Lee  and  Cockell  in  fupport  of  the  rule  in(i(led ;  that  no  principle 
upon  this  branch  of  the  law  was  more  clearly  cfiabli(hed  as  well 
as  univerfally  received,  than  that  the  duration  of  the  fervice  is  the 
point  to  be  adverted  to,  and  not  the  period  of  the  refervation  of 
wages :  that  it  was  eflabli(hed,  that  an  indefinite  hiring  was  a  hiring 
for  a  year :  that  this,  which  was  for  as  long  a  time  as  the  mafier 
Jhould  want  ajervant^  was  as  indefinite  as  language  could  make  it: 
that  this  contradi  was  (Ironger  in  its  terms  and  more  permanent  in 
its  nature  than  that  in  the  cafe  of  [a]  the  K.  v«  the  Inhabitants  of 
Stockbridge :  that  there  it  was  infifted  at  the  bar,  that  a  con- 
tradl  at  will  is  a  contract  for  a  year,  till  the  will  is  determined :  that 
the  fettlement  was  in  that  cafe  fupported,  and  its  principle  recog- 
nized in  the  cafe  of  [^]  the  K.  v.  the  Inhabitants  of  Bath  Eajlon: 
that  in  the  cafe  of  [c]  the  K.  v.  the  Inhabitants  of  Dedham,  which 
otherwife  might  have  afiforded  fome  argument  on  the  other  fide, 
thefervant  under  the  original  agreement,  which  continued  unvaried 
throughout  the  whole  lervice,  compelled  his  mafier  to  raife  his 
weekly  wages  under  the  threat  of  leaving  him  in  the  middle  of  a 
year  :  that  thereby  the  nature  of  the  contract  was  afcertained,  and 
it  was  proved  by  the  conduCl  of  him,  who  would  have  derived  the 
benefit  of  a  fettlement  from  its  continuance,  that  its  duration  was 
not  meant  to  extend  to  the  end  of  the  year  ;  and  that  the  period  at 


\_n\  M.  14  G.  3.  1773.  Burr.  Scfs.  C.  759. 
[']  H.  16  G.  3.  1776.  Burr.  Sei'i.  C.  823. 
[J  M.  10  G.  3.  1769.    Burr.  Scfs.  C.  653. 

which 


wmmmmmmmm^mmtmmmaigmmmmmHimilm'^'m/'mmmtfmmm^mmmmfmmmmmmmmf^^ 


Hilary  Term  25  Geo* 


#» 


Kex 

*v. 
Ini 
nts 
Elslack. 


which  It  might  be  convenient  to  the  fervant  to  make  her  wages  pay* 
able,  though  it  might  demonftrate  the  urgency  of  her  want5,  did 
Dot  by  any  means  determine  the  point  of  lime,  at  which  her  obliga- 
tion to  ferve  would  ccafe.  ,  Th^Inhabi- 

Lord  Mansfield.  ^  Jf!'!l''^. 

It  is  fettled,  that  where  there  is  a  general  hiring  without  limita- 
tion of  time,  it  (hall  be  prejumed  to  be  for  a  year.  But  this  like  all 
other  prefumption^,  can  only  Aand,  till  fomething  poiitive  appears 
to  the  contrary.  Does  then  the  prefumption  here  from  the  cir- 
cumftanccs  appear  to  have  been  taken  away;  /.  e.  docs  the  contract 
amount  to  (hew,  that  by  the  agreement  of  the  parties  it  was  to 
bold  for  lefs  than  a  year  ?  It  plainly  appears,  that  it  was  fo.  The 
wages  were  to  be  paid  weekly  :  there  was  nothing  to  prevent  the 
mafter  from  turning  her  off  at  the  end  of  any  week ;  but  he  could 
not  do  fo  in  the  middle  of  a  week.  This  is  the  only  reftridion  : 
had  the  year  clofed  in  the  middle  of  a  week,  he  would  not  have 
been  intitled  to  difmifs  her. 

fVilles,  jijhhurji  and  Butter^  Juftices,  concurring, 

Ruledifcharged  and 
Both  orders  affirmed. 

Sec  the  cafe  of  the  K.  v.  the  Inhabitants  of  Seaton  and  Beer^  E. 
24  G.  3.  1784.  ante  p.  440  :  but  the  cafe  of  the  King  v.'  the  Inha- 
bitants of  Long  Wbatton^  Af.  34  G^*  3«  ^793»  deferred  to  in  the 
notes  ante  p.  443,  feems  to  have  done  away  this  diftindlion,  and  of 
courfe  to  have  made  the  further  confideration  of  this  clafs  of  cafes 
unnecefTary. 


Rex  V.  Inhabitants  of  Highnam. 


Theinten- 


TWO  juiiices  by  an  order  remove  Edward  Readings   Ann  his  tiono/thc 
wifv.  and  their  child,  from  the  pari(h  of  Saint  Aldate  in  the  parties  at  the 
city  of  Glocejter  to  the  hamlet  oi  Highnam  in  the  county  of  Glocejier.  j™fj^^^j,g. 

The  Sedions  on  appeal  cobfirm  the  order,  and  (late  the  following  cafe:  ther  a  con- 
trad  be  in 

the  nature  of  an  apprenticeihip,  or  of  a  hiring  and  fervice.  They  are  not  convertible.  ~  Though  a  written 
agreement  doesnot  operate  to  retain  as  an  apprentice,  yet  if  the  contrad  was  entered  into  with  that  view, 
and  is  a  fraud  upon  the  revenue,  it  will  not  be  convertible  into  a  hiring  and  fervice,  and  in  that  refped  in- 
title  to  a  fettlement. 

r 

That  the  pauper,  Edward  Readings  was  born  in  the  hamlet  of 
Highnam  the  place  of  his  father's  lad  legal  fettlement ;  and 
that^   when  the  pauper  was  feventeen  years  of  age^  he  went  to 
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lySj,     William  Evans  of  the  pari(h  of  Saint  Mary  di  Crypt  ill  the  city 
'^■^v--^      of  Glocefter^  carpenter,  for  the  purpofe  of  being  his   apprentice 
^l^       for  the  term  of  four  years,  in  order  to  learn  the  trade  of  a  carpen^ 
'fhelnhabi-   ter ;  but  to  favc  the  expences  of  the  indentures  and  duty  (four  guU 
tints  of      j^gj^g  confideration  being  paid  by  the  pauper  to  his  mafter)   he  and 
icHNAM.    j^.^  mafter  agreed  to  fign  an  agreement  upon  unftampt  paper,  which 
was  accordingly  done  in  the  following  words,  viz.     **  Articles  of 
^'agreement  made  and  concluded  upon  this  thirteenth  day  of  July 
"  1772,  between  William  Evans  of  the  city  of  Gloctfter^   carpen- 
*•  ter,  and  Edward  Reading  of  Higbnam  in  the  faid  county  of  G/^- 
**  cejier^  in  confideration   of  the  weekly  wages  or  fums  of  money 
''  and  covenant  herein  after  mentioned,  and  which  on  the  part  of 
'^  the  faid  William  Evans  are  herein  after  agreed  to  be  paid  done  and 
"performed,   the  faid  Edward  Reading  doth  hereby  covenant  pro- 
*' mife  and  agree  to  and  with  the  faid  William  Evans  in  manner 
''  following,  that  is  to  fay  ;   he  the  faid  Edward  Reading  (hall  and 
*'  will  hi\hi\A\y  ferve  the  faid  William  Evans  in  the  bufinefs  or  trade 
"  of  a  carpenter  from  the  day  of  the  date  of  thefe  prefents  unto  the 
•'full  end  and  term  of  four  years  from  thenceforth  next  enfuing 
•^  and  fully  to  be  compleat  and  ended*     The  confideration  of  this 
*'  agreement  •'  is,  that  I  William  Evans  do  pay  to  Edward  Reading 
^'for  every  weeks  work  he  do  work  four  {hillings  and  fix  pence 
•'per  week  for  the  firft  year  from  the  date  hereof;  for  the  fecond 
**  year  five  (hillings  per  week;  for  the  third  and  fourth  year  fix  (hil- 
•*  lings  per  week/'  **  William  Evans^  Edward  Reading.     Signed  and 
*' delivered  in  the  prefence  of  us,  J.H.  J.R.  and  ji.R.  ijyz. 
^^  September  i()\\\.  M,t.  Edward  Reading  dr.   to  William  Evans  the 
•'  fum  of  four  pounds  four  fhillings.     Witnefs  my  hand^  Edward 
*' Reading:' 

That  it  appeared  by  the  parole  evidence  of  the  faid  Edward 
Readings  that  at  the  time  of  figning  the  above  agreement,  it  was 
further  agreed  by  parole  between  the  pauper  and  the  faid  William 
Evans,  that  the  pauper  (hould  find  his  own  diet  and  lodging  and 
that  he  was  to  be  his  own  mailer  on  Sundays,  and  was  not  to  be  paid 
for  the  time  he  (hould  play  ;  but  was  to  be  paid  a  proportionable 
part  only  of  the  weekly  fums  before  mentioned  for  the  time  as  he 
ihould  work :  that  the  pauper  played  when  hepleafed^  and  was  out 
of  his  mailer's  fervice  altogether  at  Icaft  a  fortnight  or  three  weeks 
in  every  year,  befides  Sundays }  and  at  the  end  of  every  week  hie 
mafter  deduced  out  of  the  weekly  jfums  before-mentioned  for  the. 
time  he  had  abfentcd  himfelf  from  work  j  and  that  he  had  every 

Sunday 
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Sunday  to  himfelf :  that  he  went  to  his  father's  at  Higbnam  every 
Saturday  evening,  and  did  not  return  to  his  maftcr's  houfe  until 
the  Monday  mornings,  and  fometiojes  not  until  the  Tuefday  morn-  ^^ 

ings;  and  that  he  ferved  the  four  years  in  the  manner  before-^men*  The  inhabit 
tioned.  untsof 

_  xil  C  H  N  A  \M 

Bearcroft  and  Clyfford  (hewed  caufe   in   Aipport  of  thefe  orders:  settlement  at 
and  infifted,   that  the  contradi  was  clearly  with   an  aim  to  an  ap*  Hiohnam. 
prenticefliip;   and   that  apprenticefliip  and   fervice  were   not  con-  ^aturday^ 
vertible:  that  it  was   not   under  an  \a\  indenture;  and,' that  if  it  ^^^- 5^^^- 
were,  this  inftrument  could  not  have  the  effecft  of  an  indenture  of 
apprenticefliip;  for  it  was  not  ftampcd  under  the  general  fl:amp  ads 
on    this  fubjeft,   neither  was   the  additional  duty  of  t  d.    in   the 
pound  paid,  or  the  additional  ftamp  had  \J)\  for  the  four  guineas 
ftated  to  have  been   given   to  the  m after :    that  this  was  alfo  flatted 
not  to  be  an  indenture,   and  the  reafon  for  not  executing  fuch  an 
inftrument   was  alfo  given ;  that   expence  might  be  avoided  :   that 
it  was  equally  clear,  that  it  could  not  be  fuch  a  hiring  and  fervice 
for  a  year  as  would  give  a  fettlement ;  as  the  exprefs  exception  of 
Sundays^  unprotected  by  any  cudom  of  trade,  and  a  general  liberty 
of  abfenting  himfelf  when  he  pleafed,  was  made  part  of  the  contrrf(a: 
itfelf:  and  that  the  true  principle  was  laid  down  in  the  cafe  of  [^] 
the  iC.  v.  the  Inhabitants  of  Wbitcburcb  Canonicorum\  and    was, 
that  the  Court  would  try  thefe  titles  to  a  fettlement   by  the  nature 
of  the  agreement,  which  appeared   to  be  in  contemplation  at  the 
time  of  making  it;  and  by  this  intention  only. 

The  Court  calling  upon  the  other  fide,  Wilfon^  J.  and  Fendall 
in  fupport  of  the  rule  contended;  that  a  fettlement  was  gained  by 
the  hiring  &nd  fervice  for  four  years:  that,  had  there  been  ro  in- 
trodudlion  to  the  agreement,  this  would  have  clearly  been  fo. 
Thequellion  therefore  was,  was  this  the  intention  of  the  parties  ? 
For  that  the  law  was,  according  to  the  cafe  cited,  that  fuch  inten- 
tion   muft  govern:  that  here  there  was  a  fervice  under  a  contraA 

[tf]  It  is  evident  from  the  preamble  of  ft.  31  G.  2.  c.  ir.,  that  it  was  the  intention  of  the 
Legiflature  that  a  binding  in  the  form  of  an  indenture  ihould  not  be  necciriry  to  ^ivc  a  fettle- 
ment upon  an  apprenticeship  ;*  and  the  a6l  is  Hated  by  Dr.  Burn.  tit.  Apprentices,  voJ.  i.  p.  dz. 
Edit.  1793,  to  ht  exprejilyjl :  but  the  cnadUng  part  comprehends  only  one  of  the  two  things, 
that  from  the  preamble  appear  to  have  been  in  contemplation  ;  and  only  declar<»s,  that  **fucK 
perfon  Ihall  not  be  liable  t9  be  removed :^*  a  fiiuation,  that  docs  no:  neccilarily  give  a  fettlement 
ypon  forty  days  rcfidencc. 

[^]  St.  8  Ann.  c.  9.  §  32,  &  36.     9  .\nn.  c.  21.  §  7.     E.  4  G.  2.  z  Str.  903. 

[r]  Tr.  5  G.  3.  1765.  Burr.  Settl.  Caf.  540. 
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%ViA.  a  hiring  as  a  Servant :  that  here  was  no  agreement  for  an  iir* 
denture,  as  in  the  cafe  cited,  to  niake  the  pauper  an  apprentice, 
nothing  void,  as  being  defedtive  in  point  of  form  ;  but  a  contradt 
TKelnkabi-    creating  and  intending  to  create  the  relation  of  mafter  and  fervant. 

Hi^MNAM     ^"^  ^'  *^  ^^*^'  ^^^'  ^^  pauper  went  originally  to  his  mailer  for  the 

ptirpofe  of  being  apprenticed :  taking  it  to  be  fo,  this  purpofe 
might  legally  be  changed,  and  actually  was  changed^  and  this 
ilep  was  taken  on  account  of  the  party^s  poverty  and  to  fave  ex- 
pence  :  but  that  no  fuch  thing  appears  on  the  face  of  the  agree« 
ment :  that  there  no  exception,  no  abfence  ad  libitum  or  on  Sundays^ 
is  to  be  found :  that  all  this  is  proved  by  parol  in  dire<ft  contra- 
didion  to  the  written  agreement,  and  ought  not  therefore  to 
have  been  received :.  but  that,  if  it  ought,  in  the  circumftance  of 
liberty  of  abfence,  this  cafe  refembled  that  of  \a\  the  K.  w.  the 
Inhabitants  of  King's  Norton,  which  was  a  hiring  for  a  year  of  a 
fervant,  who  was  to  be  paid  according  to  the  work  done :  and  that 
was  neverthelefs  holden  a  fettleoient. 
Lord  Mansfield. 
Nothing  is  fo  manifeft,  as  that  this  is  a  fraud  on  the  revenue. 
The  relation  intended  was  that  of  an  apprentice  ;  and  this  was  to 
be  fo  accomplidied  as  to  evade  the  duty. 

jiJhburX  J. 
There  can  be  no  doubt  of  the  charadler,  in  which  the  pauper 

was  to  ftand.  He  gives  four  guineas  to  hia  mafter ;  and  fervantt 
do  not  make  their  mafters  a  confideration. 
Buller,]. 
The  view  of  the  cafe,  fuppofed  by  Mr.  Wilfon,  that  it  was  t 
change  of  intention,  is  not  open  to  him.  It  was  on  the  contrary 
one  tranfadion  :  firft  an  agreement  to  become  an  apprentice  and 
that  not  abandoned ;  but  a  device  is  thought  of,  by  which  they 
may  avoid  the  expence  of  the  known  duties  to  government ;  and 
then  all  the  advantage  is  with  the  mailer,  who  by  this  expedient  it 
to  defraud  the  public. 

Wilks,  J.  concurring. 

Rule  difcharged  and 
Both  Orders  affirmed. 
But  in  the  cafe  of  the  K.  v.  the  Inhabitants  of  Little  Bolton, 
the  Court  had  holden,  that,  under  an  agreement  for  a  year  to  teach 


[«]  Tr.  13  flc  14  G.2. 1740.    Burr.  SettI«Ci£  152.    2  Str.  1139. 
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t  trade,  the  pauper  being  to  find  himfelf  in  neceflaries  and  the  1785. 

inafter  to  have  half  his  earnings,  if  he  is  not  retained  eo  nomine  as  an  "" — ^ 

apprentice^    a   fettlement   may  be  gained.      M.   24  G.  3.    1783.  ^*. 

Ante  367.     In   a  cafe,  however,  fubfequent  to  the  prcfent,  but  The  inhabi- 

xvhich  did  not  finally  receive  the ^ judgment  of  the  court  on  this  ^^"^^of 

point,  that  of  the  K.  v.  the  Inhabitants  of  Edgwortb,  H.  29  G.  j.  *®*''^*'* 
1789,  Lord  Kenyott  feemed  to  queflion  the  authority  of  the  above 
decifion.     The  (late  of  this  cafe,  and  the  fubfequent  proceedings 
upon  it  are  given  in  2  Dumf.  &  Eafi  353,  T*.  29  G.  3.   I789* 


Rex  V.  Inhabitants  of  North  Cray. 


, does 

doijon  in  the  county  of  Kent  to  the  parirti  of  North  Cray  - 

county.     The  Seffions  on  appeal  confirm  the  order  and  ftate  the  whole  year, 

r  y\        '  r  **c  gains  no 

following  cafe:  ^      ^  feulcment; 

That  the  pauper,  George  Golding^  about  feventeen  or  eighteen  whether  the 
years  fince,  being  a  fingle  man,  hired  himfelf  as  a  fervant  a  few  ^^f^^^^t^ 
days  before  Old  Micbaelmas-Jay^  from  that  Michaelmas-day  for  one  immediately 
year  at  the  wages  of  fix  pounds  ten  (hillings  to  James  Bede/i of  Rux--  ^^^^^  . 
/ey  in  the  pariih  of  North  Cray :  that  the  pauper  went  to  his  faid  maf-  tioVof  ofc 
ter  the  (ziAMicbaelmas^dayy  and  continued  with  him  in  the  faid  pa-  year  or  at  a 
rifli  oi  North  Cray^  until  eight  or  nine  days  before  Michaelmas- day  "><>;:«  ^^J^ant 
following :  when,  in  confequence  of  being  charged  on  oath  with  ^^"°  ' 
being  the  father  of  a  baftard  child,   likely  to  be  born  in  and  to 
become  chargeable  to  North  Cray^  he  was  apprehended  by  a  war- 
rant of  a  juftice  of  the  peace ;  and,  not  giving  fecurity  to  indemnify 
the  parifh,  or  entering  into  a  recognizance  to  appear  at  the  next 
general   Quarter   Seffions,  he   was  duly  committed   to   Dartford 
Bridewell,  his  mafter,  James  Bedell^  then  being  one  of  the  church- 
wardens  of  North  Cray^  and  one  of  the  perfons  that  apprehended 
him,  and  went  with  him  to  the  Bridewell:  that  the  pauper  con- 
tinued in  prifon  until  the  eleventh  of  OSloberi  and  on  that  day  he 
executed  a  bond  to  indemnify  the  parifli  of  North  Cray  againft  the 
expences,  which  the  child  might  occafion  to  them,   if  born  in 
their  parifli ;  and  on  the  fame  day  the  faid  James  Bedell^  his  mafler, 
with  the  other  officers  went   to  the  Bridewell  to  difcharge  the 
pauper ;  and  the  faid  James  Bedell  then  paid  the  pauper  his  wages 
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1785.     agreed  for,  except  four  fliillings,  which  he  deduced  contrary  to' 

-the  confent  of  the  pauper  for  the  time  he  had  been  in  confinement: 

•   the  pauper  did  not  recoiled  whether  he  gave  any  receipt  for  the 

Thclnhabi-    wages ;   but   a   receipt    was  produced    and    given   in   evidence,    to 

ranrsof      which   the   pauDcr   had   fet   his   mark.      (It  was  herein   fet  out  ac 

Cray.       length  :  it  bore  date  on  the  eleven ih  of  Otlober^   and   was  given  for 

the  fum  of  fix  pounds  fix  fliillings    and  three   half-pennys,  in   full 

for  wages  from  the  icth  o{  OSlobcr  1765  to  the  tgih  of  Seplember 

1766.) 

That  the  parifti  officers  confented  to  his  releafe  on  the  i  ith  of 
OSlober  I  but  the  keeper  of  the  Bridewell  rcfufed  to  difchargc  him 
without  a  proper  authority  :  and  on  the  twelfth  he  was  difcharged 
by  an  order  which  was  fet  out  in  the  cafe,  made  by  the  magiftratc 
who  had  committed  him  ;  and  which  recited,  that  the  commit- 
ment for  refufing  to  give  fecurity,  and  the  difcharge  upon  having 
Khgsdfncn.  given  it,  were  both  at  the  inllance  of  the  ovcrfeer  of  North  Cray. 
SaturJayy  Lec^  Robinfoft   and    Harvey    (hewed    caufe   in  fupport  of  thefe 

Feb.i\h.  .  orders;  and  contended,  that  here  the  fervant  continued  through- 
out his  year  in  that  charadler,  and  therefore  gained  a  fettlement; 
though  had  he  gone  away  before  the  expiration  of  his  term,  ic 
would  have  been  otherwife  :  that  all  the  cafes,  which  under  cir- 
cumftances  of  this  fort  decide,  that  a  fettlemedt  was  not  gained, 
go  upon  this  idea,  that  the  contra<5t  between  the  parties  was  diU 
folved  before  the  end  of  the  year  ;  but  that  here  it  was  not  fo  :  that 
in  argument  it  could  at  moft  be  faid  to  be  fufpended;  but  that  in 
the  opinion  of  both  mafter  and  fervant,  it  fubfifled  to  the  end  of 
the  year :  that,  had  it  not  been  fo,  the  mafter  would  have  paid  him 
his  wages  at  the  time,  and  not  have  deferred  it  for  three  weeks  and 
till  his  year  was  near  expiring,  for  the  purpofe,  by  an  after- thought, 
of  defeating  his  fettlement :  that  this  therefore  was  afpeciesof  fraud 
iu  the  mafler;  and  that  in  the  cafe  of  [^j  the  K.  v.  the  Inhabitants 
of  Wejimeon^  the  ground  of  the  judgment  of  the  court  was,  that 
the  contrart  was  diflfolved. 
Buller^  J. 
There  muft  be  either  an  aflual  or  implied  fervice.  Here  is  no 
afiual  fervice.    From  whence  is  the  Court  to  imply  one? 

Harvey.  From  the  whole  of  the  mafter's  conduct,  no  part  of 
which  was  marked  with  any  thing  like  difiatisfaiflion  at  his  ab- 
fence,  but  the  contrary  ;  inafmuch,  as  by  not  paying  the  pauper  his 


[tf]  M.  22  G.  3.  1781.    Ante  129. 
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wages  at  the  time  he  apprehended  him,  it  muft  be  implied,  that  he      1785» 

had  confented  to  his  continuing  in  the  charafler  of  a  fervant^  and 

confidered  him  as  intitled  to  return,  if  difcharged  from  Bridewell, 

before  the  end  of  his  ftrvice  :  that  there  is  nothing  in  the  cafe  but   Thelnbabi- 

the  bare  a(5l,  to  (hew  that  he  meant  the  apprehending  of  the  fervant      ^*""  ®^ 

under  the  warrant  as  a  difcharge  from  his  fervice ;  and  this  adl  he      CrYy! 

was  bound,  as  a  public  officer,  to  do:  and  they  cited  the  cafe  of 

[a\  the  K.  v.  the  Inhabitants  of  Frome  Selwood^  where  the  mafter 

gave  the  fervant  leave  to  abfent  himfelf  for  the  laft  ten  days  of  his 

term  for  the  purpofe  of  avoiding  his  fettlemeni :  and  yet  the  court, 

though  he  did  fo  abfent  himfelf,  fupported  the  fettlemcnt. 

Lord  Mansfield. 
The  fingle  queftion  is,  whether  the  pauper  fervcd  his  year  ?  In 
/a£i^  he  certainly  did  not.  Did  he  then  conftruSiively  ?  There  is 
not  a  pretence  that  the  mafler  confented  to  difpenfe  with  the  time, 
which  the  pauper  did  not  ferve :  there  is  not  a  colour  of  fraud  in 
the  mafter's  conduct.  The  fervant's  abfence  was  the  confcqucnce 
of  his  criminality.     His  imprifonment  was  not  illegal.    No  doubt. 

WilUs^  AJl^hurft^  and  Buller^  Juftices,  concuring. 

Rule  abfolute  and 
Both  Orders  quafhed.. 

See  the  cafe  of  the  K.  v.  the  Inhabitants  of  Eajl  Kennet.     M. 
a6  G.  3.  1785.  pojl. 

[rt]  Tf.  6G.3.   1766.    Burr.  Set.  Caf.  565. 

Rex  v^  Inhabitants  of  Towceftcr. 

TWO  juftices  by  an  order,  dated  the  3iftday  of  iWistrri  1784,  Thcrcmovat 
remove  Mary  Crofs  and  her  four  children  from  the  pari(h  of  °^  l^T*'* 

--*  ^      •        1  '^    r  -KT       t        ,  1  -/irTT//!         to.thc  place 

^owcejier  in  the  county  of  Northampton  to  the  panih  or   Harlejtone  oiher  fettle 
in  the  fame  count),  as  to  the  place  of  her  laft  legal  fettlement.     By  mcnt,ifin 
another  order,  dated  the  27th  day  of  May  1784,  two  other  juftices  S^^cls a^Jtfc. 
remove  Richard  Crofs^  from  the  faid  parifti  of  Harlejione  to  the  faid  though  fuch 
parifti  of  Towcejier.     The  Seflions  on  appeal  confirm  the  laft  order  *^^"!°n  " 
and  ftatc  the  following  cafe ;  her  fnX  ^^ 

order  of  re- 
moval,, ii  coDclufive  upon  the  fettlement  of  the  hufband.. 

That 
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1785.        That  on  the  17th  day  of  September  1773  Richard  Cfifs  and  Mary 
v^nn^     his  wife,  John  their  fon,  aged  twelve^  Mary^  aged  eight  years, 
.     ^"       Sarab^  aged  fix  years,  and  James^  their  fon,  aged  about  three  years. 
The  Inha-  being  inhabitants  legally  fettled  at  Harkftone^  were  duly  certificated 
bitants  of    j^  ijj^  parifli  of  Towcefter  :  that  they  removed  to  Towcefter^  and  rc- 
owcMTBR.  gj^j  under  the  faid  certificate ;  and  during  fuch  refidence  Richard 
Crofs^  the  hufband,  gained  a  fettlement  by  renting  ten  pounds  per 
annum.     Afterwards,   in  the  abfence  of  the  above  Richard  Crofs^ 
the  faid   Mary  Croji  and   four  of  her  children,   not   mentioned 
in  the  faid  certificate  but  born   under  it,   having  become  charge- 
able to  l^owcejier^  were  removed  from  Towcejier  to  Harlejione^  as 
by  order  hereunto  annexed;  and  which  order  was  not  appealed 
from.  Afterwards  the  faid  Richard  Crofs ^llic  bufband,  coming  to  his 
family  at  Harkfione^  was  removed  from  Harleftone  to  Towcejier^  as 
«^1^»^.'  *'  appears  by  the  fecond  order  above  recited. 

Saturday.  Dayrcll  had  moved  for  this  rule  on  the  authority  of  the  cafe  of 

i^if^.  5tii.       [j]  the  K.  v.  the  Inhabitants  of  Hinxworth  i  and,   no  caufe  being 

ihewn,  it  was  now  made 

Abfolttte  and  both 
Orders  were  quaihed, 

[a]  H.  18  G.  3*  Ante  42.  And  fee  theK.t;.  the  Inhabitants  of  Leigh.  M.  19  G.  3. 1778. 
Ante  59.  and  the  K.  v.  the  Inhabitants  of  Ealing  in  lad  term.  Ante  472. 

The  qneflion  here  was,  whether  the  Seffions,  who  wtn  of  opinion  that  the  ha(band*s  true 
fettlement  was  in  a  diiferent  pariAi  from  that  to  which  his  wife  had  in  his  abfence  been  removed 
as  to  the  place  of  ^er  fettlement  by  an  order  unappealed  from>  were  concluded  by  fuch  firllojrder. 
when  that  order  gave  no  other  defcription  of  her  than  her  name,  without  her  addition  of  vfjfi 
of  Richard  Crofs. 


Rex  V.  Inhabitants  of  Broadhcmbury. 

^^  »nf»«^  '  I  ^  W  O  juftices  by  an  order  remove  j4nn  Turpin^  fingic  womaiit 
fa^her^ini?  X  ffoiii  the  pari(h  of  Broadhembury  in  the  county  of  Devon- 
the  parifli  to  the  pari(h  of  Ottery  Saint  Mary  in  the  fame  county.  The  Sef- 
iS!^?onf?^  fions  on  appeal  adjudge  the  fettlement  to  be  in  Broadhembury^  quaih 
quence  of  hit  the  ordcr  and  date  the  following  cafe : 

inability  to 

maintain  her^  and  continuing  there  after  £he  becomes  adults  it  not  thereby  emancipated. 

That  the  pauper's  father,  Richard  Turpin^  gained  a  fettlement  by 
renting  an  eftate  of  feventy  pounds/^r  annum  in  the  pariOi  of  Broad- 
hembury, during  which  time  the'pauper  rclided  with  her  father 

there : 
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there:  that  the  father,   being  reduced  in  circumftanceSt  was  obi i-      1785. 
ged  to  give  up  the  faid  farm  ;   before  which  time  the  pauper^  when 
of  the  age  of  ten  years^  had  the  misfortune  to  be  rendered  incapa* 
ble  of  work  by  her  hands  being  burnt  off:  that  the  pnuper's  father,  TbelnhabU 
after  quitting  the  faid  farm,  continued  to  live  in  Broadbembury  pa-  «  tantsof 
nih  tor  about  two  years  in  a  imall  cottage;  and,   being  unable  to      buiy. 
maintain  the  pauper,  he  procured  her  to  be  maintained  by  that 
pari(h ;  and  (he  was  accordingly  placed  in  the  work-houfe,   being 
then  twenty  years  of  age ;  where   file  remained  till  the  order  of 
removal,  never  having  again  returned  to  her  father :  that  in  the 
beginning  of  1783  the  pauper's  father  left  Broadbembury  ^lhA,  went 
into  the  parifti  of  Ottery  St.  Mary^    and  took  an  eftate  of  twenty 
three  pounds  per  annum,   and  refided  thereon  till  Lady  day  1784; 
when  he  took  another  eflate  of  twenty  pounds  a  year  in  the  fame 
parifh,  andftill  occupies  both:  and  bath  refidcd  there  fince  Lady^ 
day  1783. 

Bearcroft  and  Clapp  (hewed  caufe  in  fupport  of  thefe  orders  5  ^aturd^, 
and  contended,  that  the  father  having  yielded  all  his  dominion  over         ^^^* 
the  pauper  when  (he  was  ten  years  of  age,  having  thrown  her  upon 
the  parifh  in  confequence  of  his  inability  to  fupport  her,  the  pari(h 
having  taken  her,  and  (he  having  continued  long  after  (he  bad  at« 
tained  her  full  age,  under  their  protedlion,  it  was  impoflible  to  ftate 
a  more  compleat  emancipation ;  there  being  on  one  hand  an  aban- 
donment, and  that  with  the  child's  confent,  and  on  the  other  a 
reception  and  adoption. 
Lord  Mansfield. 

The  only  qucftion  is  upon  the  fadl  of  the  paridi  having  kept  her 
in  the  work-houfe;  and  how  is  that  an  emancipation?  He  has  not 
thrown  her  upon  the  parifh :  there  is  nothing  voluntary  in  what 
he  has  done.     He  was  very  poor  and  he  permitted  it, 

Ciapp.  The  true  legal  meaning  of  the  word  Emancipation  is 
the  being  no  longer  fubjedt  to  the  parental  authority  and  controuK 
ToefFcdt  this,  there  mud,  as  was  faid  by  Buller].  in  the  cafe  of  the 
K.  v.  the  Inhabitants  of  Stretton  2,  few  days  ago,  be  fome  adt  of  the 
parent  and  child;  or  of  one  of  them  at  lead ;  and  then  the  child 
may  be  free,  [a]  In  this  cafe  there  has  been  enough  done  by  one 
or  other  of  them  to  bring  it  within  this  diilindlion :  and  nothing 
can  more  unequivocally  prove  that  the  child  was  in  this  ftate,  than 

[«]  Ante  p.  497. 
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her  reparation  from  her  father  by  his  procurement,  without  any 
probability  of  her  return. 

Rooie  Serj^  and  Fun/bawe,  in  fupport  of  the  rule  to  quafli  the 
order  of  Seffions,  were  flopped  by  the  Court. 

Lord  Mansfield.  ^ 

There  is  no  colour  for  the  argument.  She  is  not  even  in  fervice. 
It  is  true,  fhe  is  fupported  in  the  workhoufe :  but  the  father  has. 
done  nothing  more  towards  emancipating  her  than  fufFering  her  to 
accept  from  the  pari(h  a  fupport^  which  his  poverty  would  not  en- 
able him  to  give.  He  has  permitted  public  charity  to  relieve  him 
from  the  burthen  of  one  of  his  duties,  and  has  for  this  purpofe  put 
the  pari(h  in  his  (lead  ;  but  has  not  thereby  varied  the  relation  which 
the  child  bore  to  her  father's  family. 

fTil/es  and  Aflihurjl^  Juftices,  concurring. 

Rule  abfolute  and 
Orders  of  Seflion  qua(hed. 
Buller^  ].f  who  paid  to  the  rates  of  one  of  the  contending  pa- 
ri(hes,  declined  giving  any  opinion. 


Rex  V.  Inhabitants  of  Birdham. 


»&LQ. 


r>v^ 


..  'nr^WO  juftices  by  an  order  remove  George  Earwicker  and 
fcconTccfif-  I  Hannah,  his  wife,  from  the  parifli  of  Birdbam  in  the  county 
ficaiefccms  of  S ujfe X  to  the  pari(h  of  Walberton  in  the  famj  county.  The 
cha^r^e^of  a  Scflious  on  appeal  adjudge  the  fcttlement  to  be  in  Birdbam,  quaih 
former.^       '  the  Order  and  ftate  the  following  cafe : 

Thcccrtifi-  .... 

catc  of  a  minor,  included  in  that  of  his  father,  is  under  circumftances  avoided  by  a  removal  of  his  father, 
Aating  the  true  number  of  his  children;  though  the  minor  be  not  adtually  fent  under  the  order  and  the  rc- 
jnoval  is  from  a  third  pariOi,  and  not  the  parifh  certificated  to. 

That  ^ohn  Earwicker^  the  father  of  the  pauper,  George  Ear^ 
wicker,  about  thirty  years  ago  went  by  certificate  from  the 
parifli  of  Birdbam  to  the  parifli  of  Walberton:  that  under  this 
certificate  the  faid  George  Earwicker,  the  pauper  was  born  in  the 
faid  pariQi  of  Walberton :  that,  after  the  faid  Jobn  Earwickerp 
the  father  of  the  pauper,  had  refided  about  three  or  four  years 
in  the  faid  parifli  of  Walberton,  he  voluntarily  removed  from 
thence  with  his  family  to  the  parifh  of  Arundel,  where  Cunder  a 
frclh  certificate  from  the  faid  parifh  of  Birdbam)  he  refided  about 

I  five 
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five  year^ :  that  the  faid  Join  Earwicier,  the  father  of  the  pauper,  1785. 
voluntarily  removed  from  thence  with  his  family  to  the  parifh  of 
Saint  Andrew  in  the  city  of  Cbicbefter^  where  (under  a  frefh  certi- 
ficate from  the  faid  parifh  of  Birdham)  he  refided  about  ten  years :  The  iphabi- 
that  the  faid  ^obn  Earwicker^  the  father  of  the  pauper,  then  volun-  ^*"^*  ^^ 
tarily  removed  from  thence  with  his  family  to  the  parifh  of  All  '**^"^^- 
Saints  t  other  wife  the  Pallant^  in  the  fame  city,  and  there  lived 
about  fix  months  under  another  certificate  from  the  faid  psiriQi  of 
Birdham  I  when,  falling  into  diftrefs  arid  applying  for  relief  from 
the  pariih  of  All  Saints^  otherwife  the  PaHant^  the  faid  Jobn  Ear- 
wicker,  the  father  of  the  pauper,  was  relieved  by  them;  and  there- 
upon the  faid  parifh  ofiicers  obtained  an  order  from  two  of  his 
majcfty's  juflices  of  the  peace  for  the  faid  city  of  Cbicbefter,  by 
which  it  was  ordered  that  the  faid  JdbnEarwicker^  the  father,  his 
wife  and  five  children,  Jhould  be  removed  from  the  faid  parifli  of 
All  Saints  to  the  faid  parifh  of  Birdbam  (the  faid  yobn  Earwicker^ 
the  father,  then  having  only  five  children).  But  the  faid  George 
Earwicker,  the  pauper,  being  employed  by  one  Mitten  to  look  af- 
ter horfes  as  a  liable- boy  in  the  parifh  of  Saint  Andrew  aforefaid 
(an  adjoining  parifh  to  the  faid  parifh  of  All  Saints  J  he  was  not 
removed  with  his  father,  but  in  about  two  or  three  days  afterwards 
went  to  the  faid  father  in  the  faid  parifh  of  Birdbam,  and  there 
lived  with  him  about  fix  months,  as  part  of  his  faid  father's  family; 
and  then,  being  fixteen  [a\  years  of  age,  put  himfelf  apprentice  by 
indentures  legally  executed  and  flamped  to  one  Edward  Noyce,  of  the 
faid  parifh  of  Walberton,  cordwainer,  for  three  years;  the  greater 
part  of  which  time,  and  particularly  the  two  la(t  months  thereof, 
he  ferved  with  his  faid  mafterin  the  faid  parifh  of  Walberton^ 

Mingay  (hewed  caufe  in  fupport  of  this   order;  and   ftated  the  ^^^^^^'n'^ntin 
quefliou  to  be,   whether  the  certificate  vi^%  J unSl us  officio  \  or  had  '^''^^"^'^*- 
been  fo  deferted,  as  to  f  eftorc  to  the  pauper  his  capacity  of  acquir-  ^X^\ 
ing  a  fettlement  by  apprenticefhip  in   the  parifh,   to  which  his  fa- 
ther had  thirty  years  before  been  certificated  \^     He  contended,  that 
the  original  certibcate  was  in  force  with  refpe£t  to    the  whole  fa- 
mily :  that  it  never  had   been  decided,  but  that  fifty  certificates 
might  be  in  force  at  the  fame  time :  that  there  was  no  found  reafon, 
why  the  granting  of  one  certificate  (hould  be  conftrued  to  be  a  fu* 
perfeding  of  another:  that  it  was  no  more  than  an  acknowledge- 
ment of  the  place,  where  the  pauper  was  legally  fettled ;  and  to 

\a\  If  he  was  born  at  Walberton  and  was  no  older,  and  his  father  went»  as  is  ll&ted  above, 
thirty  years  ago  to  Walberton,  hisfaihrrroml  have  reildcd  there  i  3  or  i4ye£rs  at  liie  limc  ot 
his  binh>  and  not  3  or  4  only,  as  is  llaieJ  above. 
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multiply  the  number  of  them   might  be  a  great  accd(n0dl(l6n  fd 

a  poor  family:  that  obtaining  a  new  certificate  bad  not  under  any 

authority  been  confidered  as  a  defertion  of  the  old  oner  dnd  that^ 

Theinhabi-    if  this  was  fo,  it  brought  the  cafe  fingly  to  the  queftioh  of  length 

of  time:  that  in  the  cafe  of  [a]  the  King  v.  the  Inhabitants  cf 
Taunton  S^int  Mary  MagJa/en,  though  the  diftance  of  time  was 
nearly  double  to  that  which  occurred  in  the  prefent  indance,  tb6 
Court  exprefsly  declined  going  upon  any  particular  ground;  but 
went  upon  the  circumdances  of  the  cafe  taken  altogether:  that  as 
to  the  removal  of  the  family^  that  circumftance  could  not  afFe6t 
this  boy,  who  was  not  pcrfonally  removed  :  that  to  be  fure,  if  he 
had,  this  cafe  would  have  come  within  the  principle  of  that  of  [^] 
the  K.  v.  the  Inhabitants  of  Sudbury ;  that  a  certificate  is  difcharged 
by  a  removal:  but  that  the  law  was  underftood  to  be  fettled  in  con- 
formity to  the  opinion  intimated  by  AJlon  J.  in  the  cafe  of  [rj  the 
King  V.  the  Inhabitants  of  Fram/ingbam;  that  if  feveral  perfofiS^ 
reiide  under  the  fame  certificate,  the  afking  of  relief  by  one  only 
would  not  render  the  refl  removeable:  that  confequently  the  cer- 
tificate could  not  be  avoided,  except  as  to  thofe  who  were  removed: 
and  that  this  boy,  fo  far  from  having  become  chargeable,  or  ha* 
ving  even  conftrudively,  as  being  under  his  father's  roof,  afked 
relief,  wasfupporting  himfelf  at  the  time  by  his  labour  in  aoothet 
parifh. 

Bearcroft,  Hurjl  and  Steele^  in  fupport  of  the  rule  to  quafh  this 
order,  infilled  j  that  the  pauper's  father,  having  obtained  three  oevr 
certificates  fince  the  original  one,  having  under  the  protedlion  of 
fhofe  certificates  three  times  changed  his  place  of  refidence,  and 
having  never,  during  the  courfe  of  twenty  feven  years,  (hewa 
the  lead  difpofition  to  return  and  live  under  that  original  certificate^ 
mufl  in  point  of  law  be  confidered  [^]  as  having  abandoned  it ;. 
and  confequently  that  his  fon,  the  pauper,  acquired  a  fettlement 
by  his  apprenticcfhip:  that  a  new  certificate  is  a  difcharge  of 
the  old,  though  it  may  not  have  been  exprefsly  fo  adjudged^  and 
that  the  Court  will  not,  by  the  mifchievous  conftruflioo  contended 
for,  difcourage  the  granting  of  any  certificates  contrary  to  the  po- 

-  "  ^         .  -     - 

\a\  Tr  29  &  30  G.  2.  1796.     Borr.  Settl.  Caf.  402. 
>J  H.  28  G.  2.  1755.     Burr.  Settl.  Caf.  373. 
yj  Tr    13  G   3.  1773.     Borr.  Sctll  Caf. 748. 

[4^]  And  thi&  hat  bten  fince  adjudged  in  the  cafe  of  the  K.  v,  the  Inhabitant!  of  Newinf* 
ton,  Ir.  26  G.  3.  1786.     1  Dumf.  and  £aft354. 

licj 
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licy  of  the  a<5l :  tbaf,  bcfidcs  thcfe  fevcral  voluntary  removals  in 
point  of  fadt  which  amount  to  an  abandonment  by  the  party  hini- 
felf,  there  has  been  a  compulfory  one  by  a  magiftrate,  which  is  a  ^J^ 
difchargc  of  the  certificate  by  operation  of  law:  that  the  cafe  The  Inhabi- 
cited  is  admitted  to  have  generally  fo  laid  it  down;  and  that,  if  it  ^»«^*^^ 
is  fo  generally,  the  circumrtance  of  this  removal  having  been  made 
from  a  third  parifh  and  not  the  pariQi  certificated  to,  cannot  in  prin« 
cipleconftitutc  a  difFcrcncc :  that  where  under  a  general  certificate 
a  father  goes  into  any  pariih,  and,  under  a  general  removal  of  him 
and  bis  family  without  names  particularly  fpecified,  is  fentback 
again, yas  it  is  in  contemplation  of  law  only,  and  not  oominatim, 
that  the  children  are  included  in  the  certificate,  fo  ought  they  by 
the  fame  intendment  lo  be  alfo  included  in  the  removal:  and  con« 
fequently  that  the  fame  adt  that  difcharges  the  certificate  of  the 
father,  muft  at  the  fame  time  put  an  end  to  that  of  the  whole  fa* 
mily,  or  at  lead  to  that  of  the  wife  and  fuch  children,  as  like  this 
are  minors  :  that  the  or^Jer  of  removal  io  this  cafe  ftates  in  terms 
five  children  *,  and  that  inclufive  of  the  pauper,  the  father 
bad  no  OK>re  than  five:  that  thecondudl  of  the  pauper  amount- 
ed to  a  clear  unequivocal  a<Sl  qf  abandonment  and  defertion  of 
the  certificate  on  his  own  part,  after  it  had  been  indifputably 
difcharged  ^s  far  as  refpc^ed  his  father  and  family  by  the  re- 
moval ;  for  that  his  own  voluntary  adl  might  be  as  conclufive  upon 
the  fadl  of  his  having  diiandoned  his  certificate,  as  the  compulfory 
procefs  of  the  law  could  be  upon  its  being  djfcbarged:  that  his  vo- 
luntary removal  to  Birdbam  three  days  after  his  father's  removal 
under  an  order  there,  where  he  had  riever  before  been  and  to  which 
place  he  could  have  no  relation  but  as  part  of  his  father's  family, 
was  a  plain  indication  of  his  intent;  and  that  his  accidental  return 
lo  Walberton  fix  months  afterwards  ought  not  to  be  confidered  as 
a  returning  by  virtue  of  any  rigbt  he  might  claim  under  the  dif- 
charged certificate  of  bis  father;  for  returning  as  an  apprentice  he 
did  not  want  any  fuch  prote<ftion :  and  therefore  that  he  gained  a 
fettlement. 

Lord  Mansfield. 
I    think    the    original    certificate    thirty^  years    ago    was   dif- 
charged [a]   by  the  following  certificate:    but  if  that  is  doubt- 


[^]  And  it  has  been  (ince  fo  adjud  r^d  in  the  cafe  of  the  K.  v.  the  Inhabitancs  of  St.  Peter 
iD.U<&by.  £.  26  G4  3.  i  :I>uri.f.  and  £ail  21S. 

3  T  «  ful. 
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1785.     ful,    lam  clearly  of  opinion,  that  it  was  difcbarged  by  the  order 
i)(  removal. 

Jf'^i/Ifs,  /fJ7jAur/i,  and  Duller  Juft ices,  concurring. 
The  [nhain<  Rulc  abfolute,  and 

Order  of  SefTions  quaibcd. 


J(EX 


tiinis  cf 

BiRDHAM. 


T 


Rex  r.  Welch  &  al. 

W  O  juftices  allow  the  accounts  of  John  Cook,  Robert 
Wynne^  and  Samuel  Wadley,  late  overfecrs  of  the  pari(h  of 
C  belt  en  bam  in  the  county  of  Gloucefter.  The  Sedions  on  appeal 
confirm  the  allowance,  and  ftate  the  following  cafe : 
Vtftry  ha'c  That  at  a  veftry  meeting  held  on  the  fecond  day  otMay  1783  in 
r^inTad^.  ^^^  parifh  church  of  Cheltenham,  purfuant  to  notice  given  and 
pu.yoverreer  publiQicd  in  the  faid  church  for  that  purpofe,  it  was  agreed  by  the 
wkhafaiary.  perfons  then  prcfent  at  fuch  meeting,  being  upwards  of  thirty  in 

number  and  occupiers  of  houfes  and  lands  in  the  faid  parifl),  that  a 
perfon  (hould  be  appointed  toaflift  the  churchwardens  and  overfeers 
of  the  poor  of  the  faid  parifli  in  the  execution  of  their  office  (fuch 
pari(h  being  very  extenfive  and  much  burthened  with  poor)  and 
that  accordingly  one  Giles  Hooper  was  by  the  majority  of  the  per- 
fons then  prefent  at  fuch  meeting  (being  twenty-fix  in  number 
and  amongft  whom  was  John  Greenwood^  one  of  the  appellants)  ap- 
pointed fuch  afliflant ;  which  twenty-fix  perfons  fignified  their 
confent  thereto  by  figning  their  names  at  the  foot  of  an  agreement^ 
entered  in  the  churchwarden's  books :  that  the  faid  Giles  Hooper  hy 
fuch  agreement  was  to  be  paid  by  the  overfeers  of  the  poor  of  the 
faid  parifh  out  of  the  money  to  be  colleded  by  them  for  the  poor- 
rates  of  the  faid  paridi  the  fum  of  twenty  pounds,  as  a  falary  for 
executing  the  faid  office  of  affiftant :  that  the  faid  overfeers  had  in 
their  accounts  taken  credit  for  the  fum  of  twenty  pounds,  as  paid 
by  them  to  the  faid  Giles  Hoopisr  for  a  year's  falary  for  executing  the 
faid  office  of  affidant :  that  the  faid  Walter  Welch,  one  of  the  ap- 
pellants, not  approving  of  the  man,  though  he  approved  of  the 
meafure,  was  prefent  at  fuch  meeting,  but  did  not  fign  the  (aid 
agreement :  and  that  the  faid  other  appellants,  Richard  Bendall  zn^ 
John  White,  were  not  prefent  at  fuch  meeting,  nor  ever  afiented 
to  the  appointment  of  fuch  affiftant :  that  there  are  many  other 
inhabitants  and  occupiers  of  houfes  and  lands  it)  the  faid  pari(h» 
who  were  not  prefent  at  fuch  meetings  whofe  afient  was  not  had  to 
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the  appointment  of  fuch  afliftant :  that  it  is  not  cuftomary  in  the     1785 


faid  pari(h  to  have  fuch  an  afHftant. 

CowperT.  and  Ciyfford  (hewed  caufein  fupport  of  this  allow-  ^ 
ance;  and  contended,  that  the  churchwardens  and  overfeerSt  be-  WtiLCH. 
ing  authorized  to  charge  the  parifh  with  every  thing  neceflary  for  sa/urJa', 
the  relief  of  the  poor,  had,  efpecially  under  the  prefent  circum-  y^^.  5th. 
ftanccs,  authority  to  charge  this  new  office  and  falary:  that,  where, 
as  here,  the  parifh  was  extenfive  and  poor  numerous,  it  was  a  re- 
lief and  not  a  burthen,  to  have  fuch  a  deputy :  and  in  a  late  cafe^ 
which  had  not  indeed  yet  received  a  final  dccifion,  that  of  [^} 
the  K.  V.  the  Inhabitants  of  Mick/efie/d,  the  Court  feeitled  to  ap- 
prove of  a  fuit  commenced  by  overfeers  under  a  fimilar  authority  ; 
and  difpofed  to  difallow  only  fuch  others,  as  were  entered  upon 
without  having  previoufly  obtained  this  fandion  :  that  at  the  veftry 
all  the  parifli  do  or  may  attend ;  and  therefore  it  is,  that  their 
adls  are  the  afts  of  the  whole  parifli :  and  that  in  the  prefent  in- 
ftance  there  was,  after  a  regular  notice,  a  full  attendance.  That  in  ' 
the  cafe  of  the  K.  v.  the  juftices  of  Somerfetjhire^  which  might 
probably  be  infifted  upon  on  the  other  fide,  the  peremptory  man* 
damns  was  to  [^]  levy  thirty  pounds,  the  ballance  of  an  account, 
then  aElually  In  the  bands  of  the  overfeers  %  and,  though  they  had 
retained  if  by  order  of  the  veftry  to  pay  the  expences  of  a  lawfuir,. 
entered  into  alfo  by  their  order,  for  the  recovery  of  charity  money 
for  the  benefit  of  the  poor  and  then  due  to  the  attorney  employed, 
that  it  was  there  impofiible  for  the  court  to  refift  fuch  an  application  y 
as  it  came  immediately  under  the  letter  of  the  Aatute  43  Elix.  [c] 
which  requires  them,  *'  to  pay  and  deliver  over  fuch  fums  as  Jhall 
he  in  their  bands  :**  but  that  the  tranfadtion  here  being  unimpeach- 
able and  the  money  a£iually  paid  [^],  the  Court,  not  being  fettered 
as  they  were  in  the  other  cafe  by  the  exprefs  words  of  the  ad,  would 
liberally  interpret  the  powert  given  to  the  parifli  officers;  and 
would  not  at  any  rate  fufl^er  two  or  three  individuals,  as  an  after^ 
thought  and  from  perfonal  motives,  to  defeat  a  meafure,  the  wif- 
dom  and  policy  of  which  had  been  approved  by  the  whole  parifli^ 
That  fbould  it  be  faid,  that  under  the  ft.  13  &  14  Car.  2.  c.  iz. 
feparate  overfeers,  wherever  a  pariih  is  too  extenfive  otherwife  to 


a]  The  next  cafe. 

^]  M.  S  G.  2.  2  Su*.  992^ 


M  C.  2.  i  2. 

£t]  h  was  fo  taken  by  the  Cooit  and  argued  upon  by  the  bar  ;•  but  is  not  diredly  Co  flated 
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receive  the  benefit  of  ft.  43  Eliz.,  may  be  appointed,  the  anfwer 
was,  that  the  Court  difapproves  the  policy  of  that  a£l,  tnd  now 
[a\  does  not  encourage  the  divifion  of  par i(bes :  and  that  this 
WnLCH.  was  a  niere  queftion  of  accounts  between  the  pariQi  amd  their  of ^ 
hcers. 

Bearcroft^  in  fupport  of  the  rule  to  quafh  this  order,  infi/led; 
that  the  length,  which  the  argument  on  the  other  fide  had  gone, 
went  nothing  (hort  of  a  repeal  of  the  ft.  43  Klix.:  that  that  a<^  had 
given  dircdtions  in  what  manner  and  by  whom  overieers  are  to  be 
nominated  and  appointed:  that  the  veftry  have  nothing  to  do  either 
with  the  appointment  or  the  accounts  of  overfeers:  that  the  ila« 
tute  alfo  [^]  required,  that  the  overfeers  he /uhfiantiai  boufebolders : 
that  the  appointment  of  overfeers,  when  not  of  this  defcripcion, 
has  in  many  cafes  [r]  been  fet  afide :  that  the  reafon  of  this  re- 
quifition  of  the  ftatute  was,  not  only  the  refponfibility  neceffary 
to  thofe,  in  whofe  hands  the  parifli  ftock  was  to  be  lodged  and  mo- 
nies paid,  but  alfo  becaufe  the  difcharge  of  the  duties  of  the 
office  muft  be  attended  with  [^Jexpence :  that  to  tolerate  the  prac-^ 
tice  of  hiring  deputies  would  therefore  be  more  than  a  liberal  con* 
flru^ion,  it  would  amount  to  an  abfolute  repeal  of  the  adt.  That 
as  the  falary  could  only  be  payable  out  of  the,  poors  rate,  it  wzs  per 
oblsquum  throwing  on  the  lefs  able  part  of  the  pariOi  their  ihare  of 
this  burthen  :  that  the  inconvenience  would  al£b  be  infinite :  that« 
if  a  place  of  fuch  value  were  to  be  created'in  a  country  village,  it 
would  produce  an  eledtion,  and  all  its  confequent  heats  and  abufes : 
that  as  to  the  King  and  Micklefield^  it  was  the  cafe  of  a  law  fuit 
inftituted  nominally  at  leaft  for  the  benefit  of  the  parilh  at  large; 
and  the  queftion  upon  the  merits  was,  whether  it  was  bona  fide  or 
not?  a  queftion  which  no  doubt  the  Court  would  examine  into: 
that,  complicated  as  the  management  of  the  pariOi  poor  is  now  be- 
come, a  lawfuit  may  fometimes  be  inevitable ;  but  that  for  the  prc- 
fent  charge  there  was  not  even  a  colourable  pretext :  and  that,  if 
the  a^iftance  of  a  fourth  ovecfeer  were  really  aecefiary  in  this  pa« 
riib^  another  might  be  added  under  the  authority  of  the  ad. 


^^^i^^tm* 


[tfj  Peart  and  another  ▼.  Weftgarth,  rf.  5G.  3.  1765.  3  Barr.  1610.  tnd  Rex  v.  Inbaln- 
tants  of  Uctoxccer»  £.  20  G.  3.  1780..  ante  84.  Buc  fee  the  cafe  of  the  King  v.  the  Inhabi- 
tants of  Leigh,  Tr.  30  G.  3. 1790;  in  which  the  Court  adopt  a  very  different  ootioa  of  the 
policy  of  the  Legiilature  in  enadUng  the  Ilatute  of  13  &  14  Car.  2.    3  Daraf.  &  Eaa746. 

\}i\  43  Eliz.  c.  2. 

[r]  i>.  13G.  I.  FoIey5.  M.  20  G.  2.  2Sa'«i26i. 

\i\  I  Burr.  fo.  448,45i« 

Lord 


Rkx 
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Lord  Mansfield.  ^785. 

This  is  a  h^rd  cafe,  efpecially  as  they  have  paid  the  money:  bat 
I  cannot  make  it  a  legal  zGt.     A  great  burthen  is  thrown   on  over* 
feers»  but  the  (latute  meant  they  (hould  dilcharge  the  duties  with*      Welch. 
out  \a\  fee  or  reward* 

Bearcroft.  The  great  aim  of  the  appellants  is  to  prevent  the 
eflabliihment  of  a  principle,  ^hich  they  think  would  prove  in  its 
confcqu  nces  very  mifchievous.  The  money  adlually  laid  out  (ball 
be  repaid. 

Per  Curiam^ 

Rule  abfolute  and  both 
Orders  of  Allowance  quaflied* 


[a\  See  the  opinion  of  Afton  J.  in  the  cafe  of  the  K.  v.  Lord  A(hburnham  in  the  iiot«». 
«poQ  the  next  cafe. 


Rex  V.  Inhabitants  of  Mickleficld. 

TWO  juftices  allow  three  rates  one  of  feven  (hillings  in  the  Anowftciv 
pound,  bearing  date   the   12th  day  of  May  17^3.  another  of  fhrough'afl 
feven  (hillings  and  fixpence  in  the  pound,  bearing  date  the  i^ti  cheiiagetof 
^iay  o/yune,  and  anotner  of-  in  the  pound,  bearing  ancxpenfive 

date  the  15th  day  of  D^^r«A?r  following,  made  for  the  relief  of  the  cTncurl^ 
the  poor  of  the  town(hip  ot  Micklefield  in  the  Weft  Riding  of  the  rcnccofa 
county  of  r«r*.  '^^^^ 

An  adion 
will  Oct  lie  againft  an  overfeer»   till  the  motiey  is  in  his  hands.     An  appeal  to  the  poors  rate  muft  beat  the 
Seflions^  next  after  notice  o^  a  gravamen  having  arifen ;  unlefs  the  o? ericer  refnfet  to  flie«v  the  rates  :  and 
publication  of  the  fate  is  fuch  notice. 

Upon  the  appeal  of  ^okn  StaMts^  alleging  that  he  was  aggrfevcti 
in  that,  firitt  the  appellant  was  over-rated,  iecondly  that  another 
perfon  was  under-rated,  thirdly,  that  feveral  other  perfbns  were 
not  rated  al  all,  fourthly,  that  the  two  firft  rates  .were  for  other 
purpofes  than  the  neceflary  relief  of  the  poor,  the  ^^^\q\\%  holdtn  on 
the  jtJk  day  ^  OSluber  \^^}^  quathed  the  firft  rate,  whicli  they 
ftated  to  have  been  done  by  conient  of  p^^rties.  They  further 
'ftaled,  that  the  fecood  at  7/.  bd.  in  the  pound  amounted  to  \i)tLy 
although  it  appeared,  that  for  feveral  years  the  poor  bad  never 
coft  20  A  a*year,  aad  that  at  that  time  there  were  only  two  paupers 
in  the  townfhip:  and  that  the  refpondents  being  required  to, 
£bew  what  extra  expences  they  had  been  at,  it  appeared,  that  in 

1778 
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1778  an  indidment  was  preferred  by  them  againft  the  ap|5ellant 

(who  was   himfclf  at  that  time  the  overfeer  of  the  poor)  for  not 

^^        lettling  his  accounts;   but  that  by  an  agreement  between  the  par- 

Thclnhabi-   tics  and  by  an  order  of  the  court  a  reference   was  made  to  Mr. 

mTckle-     P^^^^^i  ^"d    ^^^^  he  awarded,    that    the  fum  of  6^1.  i^s.^id. 

FiBLD«      was  due  to  the  appellant :  for  which   fum  (after  the  refpondents 

had  refufed   for   the  fpace  of  four  years  to  pay  it  to  the  appellant) 

he  was  obliged  to  bring  an  adtion  ;  and  on  the  trial   at   the  aflizes 

at  Tork  obtained  a  verdid  :  and  that  the  Court  was  unanimoufly 

of  opinion  to  quafh  the  fecond  rate,  as  being  for  other  purpofea 

than  the  neceffary  relief  of  the  poor.     They  further  dated  that  the 

third  rate  was  quashed  for  inequality  only,  it  appearing  to  the 

court  that  a  rate  of  a  former  year  had  been  confirmed  on  an  appeal; 

and  that  the  prefent  rate  differed  from  that,  without  any  alteration 

having  happened  in   the  circumftanccs  of  the  township  to  render 

Aich  a  change  of  the  rate  necefTary. 

There  were  other  fafls  either  in  the  general  Aate  of  the  proceed- 
ings  referred  to  in  the  cafe^  or  admitted  at  the  bar :  viz.  that  the 
appellant*  Jobn  Stables^  paid  one  (ixth  of  the  rates  of  the  whol6 
townOiip,  and  that  the  ufual  annual  rate  did  not  amount  to  fix- 
pence  in  the  pound ;  that  the  defendants  in  the  adlion  were  fued 
as  the  overfeers  of  the  parilb*  and  that  the  referee  was  an  attorney 
of  Halifax. 

Fearnley  (hewed  caufe  on  behalf  of  the  appellant  and  in  fupport 
Wcduejday^  of  thcfe  orders ;  and  infifted,  that  the  principal  queftion  arofe  upon 
jud9  I  ^^  fecond  rate,  as  ftated  in  the  cafe,  and  which  had  been  qua(hed  $ 

as  having  been  made  for  other  purpofes  than  for  the  necelTary  re- 
lief of  the  poor:  that,  except  for  fuch  relief*  the  overfeers  could 
only  raife  money  for  (lock  to  fet  the  poor  on  work  [^J;  putting  out 
apprentices  or  purchafing  workhoufes  \li\\  that  the  fum  of  196/9 
raifed  at  one  rate*  under  the  circumftances  ilated*  could  not  be  for 
the  benefit  of  the  pariih  :  that  no  opinion  of  the  pari(h  had  ever 
been  given  upon  the  propriety  of  inftituting  and  defending  the  two 
fuits*  to  reimburfe  the  expences  of  which  this  rate  was  made  :  that 
at  leaft  no  fuc6  opinion  refpeding  them  ought  to  have  been  given^ 
was  proved  by  the  award :  and  that  no  vefiry  had  been  called  to 
authorize  this  rate« 

Cociellin  fupport  of  the  rule  to  qua&  this  rate  infifted  j  that  itnever 
had  been  doubted  but  that*  in  a  rate  for  the  relief  of  the  poor  merely^ 
incidental  law  charges,  neceflarily  occorring*  might  be  incladed  : 

!■■    I    ■  I   ■         ■   ■     »         Ill     I  .M     I   ■    I     ■        ■  ■      ■  mmm  I  ,  ,      ,      ^— ^^ 

M  St.  43  Eliz.  c-  X. 
WfGw.  C.7.  «4. 

that 
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that  this  rate  does  not  appear  to  be  for  other  than  fuch  purpofcs  :      1785. 
that  this  was  a  difpute  about   money,  which   had   not  yet  been      A^v^ 
raifed  j  that  the  appeal  was  therefore  premature,  and  that  the  ap-        ^^^ 
pellant  ought  to  wait  till  there  was  a  raifapplication  of  the  monies  1  Theinhabi- 
till  which  time  he  is   not  aggrieved  [a]:    and  the  fum  of  65/.  is     ^"'^^^ 
money  actually  paid  by  the  overfeers  for  the  parifh  to  the  appellant, 
who  recovered  it  as  money  by  him  expended  in  the  execution  of  his 
duty  as  an  overfeer,  and  who  now  complains  of  its  being  raifed  by 
the  prefcnt overfeers, 

Fearnley.     When  it  appears  that  the  overfeers  are  levying  money 
for  purpofcs  for  which  they  have  no  authority,  though  the  money 
is  not  raifed,  a  gravamen  arifes,  and  the  party  may  complain  [^]. 
Buller,  J. 

But  if  the  faifl  be,  that  the  rate  was  not  for  other  purpofcs  than 
the  relief  of  the  poor,  no  matter  what  the  juftices  ftate  as  their 
opinion:  and  the  juftices  are  wrong;  for,  as  far  as  the  65/.  paid, 
the  parilh  are  liable:  and  as  to  the  reft,  the  cafe  is  imperfedly 
ftated. 

miles,  J. 

I  think  the  cafe  hot  full  enough.  We  fliould  have  been  inform- 
ed whether  any  veftry  was  called,  and  whether  the  defeflce  was 
carried  on  with  the  concurrence  of  the  pari(h :  but  at  any  rate  the 
65/.  paid  by  the  defendants,  as  overfeers,  ought  to  have  been 
allowed  them. 
AJhburJi,]. 

Wherever  money  is  expended  for  the  good,  and  on  the  bufinefs 
of  the  parifti,  the  overfeers  muft  be  reimburfcd;  but  I  cannot 
agree  with  Mr.  Cockell,  that  there  can  be  no  apf>eal,  till  an  adlual 
mifapplication  :  for  how  does  it  ftand  ?  The  intent  of  the  ftatute 
43  Eliz.  is,  that  the  neceffary  affeflments  be  raifed  upon  the  in- 
habitants in  difcharge  of  burthens  accruing  during  their  inhabi- 
tancy :  there  ought  not  therefore  to  be  a  fum  raifed  in  one  quarter 
equal  to  the  exigencies  of  the  poor  for  a  whole  year;  and  much 
lefs,  as  here,  fur  thofc  of  feven  years.  The  moment  fuch  a  rate 
as  the  prefent  is  made,  it  is  a  mifapplication  of  the  power  of  a 
parifli  officer,  as  againft  the  parifti ;  for  it  is  afTuming  a  right  of 


[rt]  17  G.  2.  c.  33.  §4«      ^ 

\^b]  rhe  words  of  itie  fcdlion  referred  to  are  "in  cafe  any  perfon  find  hlmfelf  aggrieved 
by  any  race,  &c.  or  fiiall  have  any  material  obje.''Hon  to  tht  J'tan  cbUrgtd  therein  or  to  fuch  account 
as  aforeiaiii  or  any  part  thereof,  or  Ihali  Hod  himfelf  aggrieved  by  any  negled,  ad,  or  thing, 
done  or  committed  by  the  churchwardens  and  overfeers  of  the  poor,  &c«"^he  m^/^pcal. 

3  U  taking 
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taking  money  out  of  their  pockets,  which  the  ovcrfccrs  have  no 
authority  to  take;  and  is  an  immediate  grievance,  as  in  the  inter* 
val  the  prefent  tenants  may  quit  their  farms.  Whatever  therefore 
ThelnhabI-  may  be  the  cafe  as  to  the  65/.  and  though  the  parifh  ought  to 
tantsof  bear  all  reafonable  law  expences,  ftill  what  authority,  what  order 
of  veftry  is  there  here  for  the  overfecrs  defending  an  expenfive  fuit^ 
in  which  they  are  clearly  in  the  wrong  ?  With  this  they  ought  not 
to  charge  the  parifli.  An  overfeer  is  not  to  commence  a  profeca^ 
tion  of  his  own  head. 

Bul/er,  J.  — 

I  agree,  that  the  overfeers  are  not  to  raife  feven  years  mainte* 
nance  of  the  poor  in  one  quarter:  but  as  to  the  65/,  they  are  en- 
titled ;  for  they  have  adlually  paid  it.  The  great  difficulty  arifes 
from  the  adtion.  It  is  a  very  modern  pradlice  to  bring  an  adion 
againfl  an  overfeer,  before  he  has  money  in  his  hands :  the  old 
pradlice  and  the  law  is,  to  apply  for  a  mandamus  to  make  a  ratei 
had  this  courfe  been  purfued,  the  quedion  would  not  have  arifen* 
But  the  a(flion  was  brought  againd  the  paridi  in  the  perfon  of  the 
overfeer,  and  all  the  money  has  gone  out  of  his  pocket  as  overfeer* 
This  brings  it  to  the  queftion,  whether  he  muft  have  the  au« 
thority  of  the  veftry,  before  he  can  be  in  titled  to  charge  the  esc* 
pence  of  a  fuit  to  the  parifti  ?  I  know  no  law  that  obliges  him  to 
call  fuch  a  meeting.  Is  he  bound  in  all  cafes  ?  In  fome  it  would 
be  impoflible :  there  cannot  be  time;  for  the  inftant  a  writ  is  fued 
out,  theexpence  attaches  before  he  can  call  the  pariih  together; 
and  farther  expences  may  accrue  in  the  fame  manner :  then  is  he 
not  to  be  allowed  his  cods  incurred  thereby,  though  the  parifh 
ihould  diffent  ?  It  muft  therefore  extend  to  all  cods  incurred,  un- 
lefs  in  the  cafe  of  grofs  mifbehaviour.  If  this  quedion  had  come 
before  me  to  decide,  I  diould  have  faid  the  adtion  could  not  have 
been  maintained.  The  law  has  lodged  a  degree  of  difcretion  in 
thefe.  officers  ;  but  if  in  the  exercife  of  it  they  lay  out  money 
wantonly  and  without  reafon^  fuch  charges  may  be  druck  oat»  as 
all  bad  charges  may. 

Willes,  J. 
I  think  there  is  enough  to  (hew,  that  they  have  grofsly  mif- 
behaved.  The  money  is  awarded  by  an  attorney,  in  whofe  ap- 
pointment as  a  referee  they  concurred.  They  refufe  payment  for 
four  years,  and  at  lad  drive  the  appellant  to  his  adtion  ;  by  which 
farther  expences  and  cods  are  incurred.  This  is  running  the  parilh 
into  expence  wantonly,  and  for  fo  doing  they  are  perfonally  rc« 
fpondble^  unlefs  they  have  the  authority  of  the  pariih. 

4/bburfi, 
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AJhhurft,  J.  1785. 

I  think  they  ought  to  have  taken  the  opinion  of  thepari(h.     The 

veAry  might  have  determined  to  make  the  payment,  either  as  con- 

fidering  the  demand  jufl»  or,  if  queftionable,  not  worth  (he  hazard   The  inhabu 

of  a  fuit.  """  "f 

Fer  Curiam f 


Rex 
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Let  the  order  be  affirmed^  as  to  the  inequality  \a\  of  the  rate  ; 
and  let  the  cafe  go  down  to  be  re-dated^  as  to  the  pointy  whether  an 
order  of  veftry  was  made  refpedling  the  different  items,  of  which 
the  fum  of  196  L  mentioned  in  the  faid  order,  is  compofed. 

The  Seflions  return  :  That  there  was  no  veftry  meeting  nor  order  Monday. 
of  veftry  for  that  purpofe.  >''•  ^^'^• 

Fearnley  now  moved  that  the  re-ftated  order  be  filed  and  fet  down  Thur/Jaj. 
in  the  crown  paper.     It  had  been  direfled  to  ftand  in  the  peremp-  7^»-  *7^^- 
tory  paper  of  the  firft  term  ;  but.it  came  too  late. 

Code/land  Hey  wood  ].  P.  contra  in  Cidtd,  that  there  was  an  ob- 
jection, which  would  difpofe  of  it  at  once;  viz.  that  the  appeal 
to  the  rate  had  not  been  made  at  the  next  Seftions :  that  this  had 
been  fo  decided  in  the  cafe  of  [^]  the  K.  v.  Coode  and  others,  over- 
feers  of  FenrAyn,  under  circumftances  much  more  favourable  to  the 
appellant;  that  there  the  ratewas  made  on  the  5th  and  the  notice  of 
appeal  was  on  the  13th,  and  that  the  appellant  applied  for  a  copy, 
which  he  could  not  procure  :  and  yet  the  Court  thought  the  adt 
fo  ftrong  in  that  cafe,  that  they  could  not  get  over  it. 

Fearnley  contra  infifted,  that  nothing  more  appeared  on  the  or- 
der than  that'  the  rate  here  was  made  June  14th.  and  that  the  appeal 
had  been  at  the  Michaelmas  Seftions ;  but  it  did  not  appear  to  have 
been /2//b<a;^^  by  the  juftices  [c]  :  that,  unlefs  the  Court  prefumed 
fuch  allowance^  the  objedtion  was  not  let  in  ;  and  that  there  was 
nothing  upon  the  face  of  it,  except  the  date,  from  which  any  fuch 
prefumption  could  arifc. 
Lord  Mansfield. 

You  cannot  appeal  till  the  rate  is  allowed.  There  is  an  end.  to 
the  objection.     Let  the  cafe  ftand  in  the  crown  paper. 


[a]  i.  e.  The  order,  which  qualhed  the  rate,  bearing  date  the  15th.  day  of  September. 
[^]  E.  24  G.  3.  1784.  ante  464. 
{(]  St.  43  Eliz.  c.  2. 

3  U  2  Fearnley 
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F  earn  ley  (hewed  caufe  in  fupport  of  the  order  of  Seffions;  aod 

infifted,   that,  under    the   fadls   certified    by  the  Seffions,    **  that 

,^,^        **  there  had  been  no  veftry  meeting  previous  to  the  charge  incur- 

The  inhabi-   *^  red  by  the  ovcrfeers,"  the  rate  could  not  be  fupported  :  that  the 

tantsof      order  of  Seflions  had  been  in  part  confirmed  laft  term,  and  fubjc^fl 

FiiiLD.      only  to  the  above  inquiry;  and  that  the  Court  could  not  therefore 

confiftently  now  fay,  that  the  vsrhole  was  invalid. 

s.^tnrJay.  Lord  Mcnsfield. 

Fib.i\\i.  But  the  objedUon  of  the  appeal  not  being  in  time  was  not  then 

made.     What  fay  you  to  that  ? 

Fearnley.     That  it  appeared  from  an  affidavit  in  his  hands,  that 
the  rate  was  made  on  the  28th  of  ^une  and  pubiifhed,  without  fpe* 
cifying  any  of  its  items,  in  a  general   way  as   a  rate  at  fo  much 
in  the  pouhd,  on  the  day  following  :  that  the  Midfummer  ^tS\on% 
were  holden  in  the  beginning  of  July^  and  that  the  appellant  had 
not  in  fo  (hort  an  interval  an  opportuni^ty  of  feeing  or  obtaining  a 
copy  of  the  rates;  and  that  it  would  prove  a  fource  of  much  fraud 
and  injuftice,  if  pari(h  officers,  by  a  general  publication  of  a  rate 
juft  before  the  Seffions  and  by  avoiding  to  give  copies,  could  pre- 
vent their  ccndudl  from  being  inveftigated  :   that  therefore  it  is, 
that  the  law  confiders  no  perfon  as  aggrieved  under  the  (latute,  un- 
til demand  is  made  of  the  fpecific  fum  at  which  he  is  rated.     A  rate 
may  never  be  coUedted,  and  then  there  is  no  gravamen. 
Lord  Mansfield. 
But  you  may  appeal,   becaufe  another  perfon  is  left  out.     The 
afTeflment  is  itfelf  a  grievance;  and  there  is  no  other  time  to  look 
to  but  the  publication. 
Buller,  J. 
It  is  fo  determined  in  the  cafe  cited  of  the  A",  v.  Coode  &  al.  • 
Fearnley.  Though  the  ftatute  [^]  fays,  a  rate  rtiall  be  fufficient  oq 
publication,  yet  that  fadt  does  not  at  all  appear  upon  the  cafe.     We 
knew  not  what  it  was^  till  the  9th  of  September  and  appealed  to 
the  next  Seffions. 
Buller,  J. 
The  adt  lays,  a  legal  rate  muft  be  allowed  and  publiflied.     The 
juftices  fay,  there  is  a  rate.     What  are  we  to  fuppofe  ?  If  we  are  at 
a  lofs,  it  goes  at  mod  to  fending  it  down  again  to  be  re-ftated.  But 
Mr.  Fearnley  in  the  courfe  of  argument  has  admitted,  that  he  has  an 

[fl]    17  G.  2.  c.  3. 

affidavit 


Fl£LO. 
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affidavit  in  his  hand,  flating  it  to  have  been  published.     We  are      1785. 
therefore  relieved  from  all  difficulty.  w-v-o 

Willes,].  ^" 

On  Mr.  Fearn/efs  affidavit  the  rate  is  allowed  on  June  28th,  and  Theinhabl- 
publiflied  in  a  general  way  the  next  day  -,  and  the  appeal  is  not  made     ^"^'  °^ 
till  the  Michaelmas  following. 
AJhhurfi.  J. 
In  cafes  of  hardfliip,  as  a  refufal  by  the  overfecrs  to  /hew  the  rate, 
the  parties  fhould  not  be  compelled  to  appeal  at  the  next  Seffions; 
for  lex  non  cogit  ad  impqffibilia :  but  here  the  publication  of  a  rate 
at>fo  much  in  the  pound  as  ys.,  an  extraordinary  fum,  though  the 
particular  fum  charged  on  each  perfon  is  not  fpeciiied^  was  enough  to 
put  the  party  on  an  inquiry  :  yet  noinquiry  is  inilitutcd,  and  the  ap- 
peal by  his  own  laches  is  too  late. 
Per  Curiam,    . 

Rule  abfolute  and 
Order  [a]  of  Seflions,  made  on  the 
gih.  of  O^oier  1783, 

Quaihed, 
-^— ^^-^—    —  —^——  —       ■  ■  ^.^^^^—^^—^—^.^^  —  — ■ —  — 

[a"]  The  obj>6\ion  of  the  appeal  not  bfing  in  time  applied  to  the  £rft  rate;  but  that 
had  been  qdaihed  by  confent  of  parties  :  it  did  not  apply  to  the  lad,  which  bcre  date  on  the 
15th.  of  September.  To  (he  zd.,  which  bore  date  on  the  ^4th.  of  June  and  which  was  prin* 
cipally  in  queilion,  it  is  diredly  applicable 


^ 


Rex  V.  Edwards  and  Another. 

* 

BBOT   had      moved    on    the    behalf    of    Edward    Ed^   Juflicesout 
wards  znd  William  Morris  for  a  habeas  corpus  to  remove  them   ?,„/ '^";* 
from  the  houfe  of  corredlion  in  the  city  of  Gloucejter,  that  they  rifdidion,  in 
might  be  difcharged.  ,    |J^^^^^^^^^^ 

The  prifoners  being  brought  up,  it  appeared  upon  the  return  by  rog^ucsf* 
the  commitment^  bearing  date  the  29th  day  of  January  1785  un- 
der the  hand  and  fcal  of  Samuel  Colborne,  Efq*  Mayor  of  Gloucef- 
ttr,  that  they  were  charged  before  him  upon  oath  as  Rogues  and 
vagabonds,  and  that  they  rcfufed  to  be  examined  on  oath  before 
him,  and  that  he  therefore  adjudged  them  incorrigible  rogues,  and 
therefore  commited  them  to  the  faid  houfe  of  correction  to  be  there 
detained  "  until  the  next  general  Quarter  Seflions,  Gfr.  and  there 
to  receive  the  judgment  of  the  Court  and  to  be  further  dealt  with 
according  to  law/' 

And 


Rex 
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1785.  And  now  Bearcroft  and  Abbot  upon  various  grounds  objefted  to 
this  commitment,  as  being  illegal  and  void :  and  they  firft  con- 
tended, that  the  commitment  ought  to  have  been  feveral  and  not 

Edwakds*     joint'  ! 

Sat ui  tiny,  Bullcr^  J. 

Feb.  i2ih.  You  treat  it  as  a  convidllon,  in  which  cafe  yourobjedion  might 

have  been  good :  it  is  only  a  commitment. 

They  then  infifted,  that  the  commitment  ought  to  have  dated 
fome  fpecific  a£t  of  vagrancy,  as  [ai]  wandering  and  begging ;  in 
the  like  manner  as  commitments  for  felony  muft  fpecify  that  they 
are  made  for  the  death  of  fome  one  or  the  like,  in  order  that  [^] 
the  Court  may  judge  upon  a  return  to  this  writ,  whether  the  a^ 
done  be  criminal  or  not. 
AJhburJl,]. 

\t  is  better  that  this  fhould  be  exprefled,  but  it  is  not  \c\ 
cflential. 

They  then  infiftcd,  that  a  refufal  to  give  an  account  of  themfclves 
upon  oath,  unlefs  warning  is  firft  given  them  of  the  punifhment 
they  will  incur,  does  not  under  \d\  this  (latute  conftitutc  the  offence 
of  being  an  incorrigible  rogue. 

That  had  there  been  any  adjudication  here,  it  had  been  an  ad 
without  competent  authority  :  that  the  powers  delegated  to  juf" 
tices  out  of  Seflions  are  exprefTed  in  §  7,  and  extend  only  to  rogues 
and  vagabonds ;  and  that  the  power  of  adjudication  as  to  incorrigi- 
ble rogue;  is  not  given  to  them,  but  is  by  §  9.  exclufively  vefted  in 
the  Seflions  v  that  this  was  not  a  commitment  for  detention  merely, 
for  trial  or  further  puniihment,  but  a  commitment  in  execution ; 
and  was  therefore  bad,  becaufe  a  judice  out  of  Seflions  has  not 
jiirifdidion  to  adjudge  at  all,  if  in  his  commitment  he  makes  re- 
ference to  the  Seflions ;  or  even  to  commit  in  the  cafe  of  incorri- 
gible rogues. 

Cowper^  J.  and  Fendall^  in  fupport  o,f  the  profecution  contended  j 
that  on  the  face  of  the  commitment  it  was  fuflicient,  if  it  appeared 
to  be  a  charge  of  an  offence,  of  which  the  juftice  had  jurifdidlion  : 
that  he  has  authority  to  commit  rogues  and  vagabonds  till  the  Sef- 
iions  :  and  there  might  have  been  a  regular  proceeding  before  the 


a 

i.    J 


Precedent  in  Burn's  Juftice,  til.  Vagrants,  vol.  4.  399.  edit.  1793. 
2  H.  H.  122. 


_t]  And  fo  is  2  H.H.I 23. 
V]  17  G.  2.  c.  5.  §  4. 

juftice 


I 
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juftice  by  way  o(  adjudication ;  and  the  Court  will  prefume  that  the     1785. 
magiftrate  has  done  right. 

miles,  ].  .         ^ 

But  this  is  the  afl:  of  a  finglc  juftice,  who  firft  adjudges  them  Edwards. 
incorrigible  rogues,  and  then  fends  them  to  the  houfe  of  correc- 
tion to  receive  the  judgment  of  the  Seflions.  This  therefore  is 
paiUng  a  judgment  in  a  cafe  in  which  he  has  no  jurifdidion,  as 
appears  by  §  9. 

Fendall.     This  commitment   is  barely  a  detention  for  fafe  cut- 
tody  and  future  invefligation  :  it  refers  to  the  judgment  of  the 
Seflions  and  further  punifhment  there. 
Buller,  J. 

The  claufe  as  to  incorrigible  rogues  feems  to  be  confined  to  the 
Seflions  only.  This  is  a  commitment  in  execution^  for  it  is  to 
the  houfe  of  correction ;  and  not  for  trials  which  is  to  the  county 
gaol.  It  is  faid,  the  commitment  is  to  the  next  Seflions,  hecaufe 
that  court  may,  in  the  cafe  of  prifoners,  charged  as  thefe  are  to  be 
rogues  and  vagabonds,  add  to  the  punishment;  but  in  this  com- 
mitment, adjudging  them  to  be  incorrigible  rogues,  the  juftice 
has  exceeded  his  authority.  The  commitment  cannot  therefore  be 
fupported. 

Cowper  now  offered  the  examination  before  the  Mayor,  the  com- 
mitting magiflrate,  to  induce  the  Court  to  detain  the  prifoners. 

Bearcroft.     The  Court  cannot  notice  thefe  examinations  ;  they 
are  not  returned. 
BuUer,  J. 

They  are  not  regularly  before  the  Court.  In  a  cafe  this  term  from 
Hajiings  the  Court  fent  a  certiorari  to  the  coroner,  and  he  made 
an  official  return  of  them.  We  know  nothing  of  thefe  examina- 
tions. 

Cowper.  Cannot  we  annex  them  to  the  return  to  the  habeas 
corpus  ? 

Buller,  J. 

No.  Not  without  falfifying  the  return  of  the  keeper  of  the 
houfe  of  corre(5lion. 

Per  Curiam^  Let  the  prifoner  be  difcharged. 

Lord  Mansfield  was  abfent. 

But  fee  the  cafe  of  the  K.  v.  Rhodes,  £•  31  G.  3.   1791.     4 

Durnf.  &  Eqfi  220. 


$16 


Eafter  Term 


25  Geo.  3.     1785. 


A  negro 
flave,  brought 
into  this 
country  and 
continuing 
to  live  with 
her  mafler 
and  after- 
wards with 
his  widow 
feveral  years, 
gains  DO 
i'ettlement  by 
hiring  and 
fervice. 


Wedne/day^ 
April  z^f\\i^ 


Rex  V.  Inhabitants  of  Thames  Ditton; 

TWO  juftices  by  an  order  remove  Charlotte  Howe  from  the 
parifti  oiTbames Ditton  in  the  county  oi Surry  to  the  parifli 
of  St.  Luke's  Cbeljea  in  the  county  of  Middlefex.  The  Sefiions  on 
appeal  adjudge  the  fettlement  to  be  in  Thames  Dit ton ^  quaih  the 
order  and  (late  the  following  cafe : 

That  the  faid  Charlotte  Howe  was  bought  in  America  by  Captain 
Howe,  as  a  negro  flave,  and  by  him  brought  to  England  in  1781 : 
that  in  November  1781  the  faid  Captain  Howe  went  to  live  in  the 
pariih  of  Thames  Ditton  and  took  with  him  the  faid  Charlotte 
Howe ;  and  ihe  continued  with  him  there  in  his  fervice  till  the  7th. 
day  of  jfufie  1783,  when  Mr.  Howe  died;  foon  after  which  the 
faid  Charlotte  Howe  was  baptized  at  Thames  Ditton  by  the  name 
of  Charlotte  Howe :  that  the  faid  Charlotte  Howe  continued  after  the 
death  of  Captain  Howe  to  live  with  Mrs.  Howe,  his  widow  and  ex- 
ecutrix, who  afterwards  removed  into  the  parifh  of  St.  Luke 
Chelfea,  and  the  faid  Charlotte  Howe  continued  to  live  with  her 
tiicre,  as  before,  for  five  or  fix  months,  when  flie  left  Mrs. Howe: 
that  the  faid  Charlotte  Howe  was  during  all  this  time  childlcfs  and 
unmarried  -,  and  was  removed  to  the  faid  parifh  of  St.  Luke  Qbelfta^ 
as  having  ferved  the  lafl  forty  days  in  that  parifh. 

'Palmer,  in  fypport  of  the  order  of  Sellions,  infifted;  that  the 
ground,  on  which  the  fettlement  was  claimed  here,  being  a  fer« 
vice  at  St.  Luke's,  it  was  enough  for  him  to  obferve,  that  no  hiring 

^  was 
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was  ftated:  that  the  cafe  did  not  find  a  hiring  of  any  kind:  that  It       1785. 
not  only  did  not  fliew  an  exprefs  and  adtual  hiring  ;  it  did  not  even      w^v-^ 
difclofe  a  fingle  circumftance,  from  whence  a  hiring  could  be  in-        ^"* 
ferred:  that  indeed  there  cannot  be  any  implication  [a]  by  law  of  a  The  inhab!. 
hiring;   although  from  fadls,   which  do  in  thcmfelves  amount   to     ^•"**°^ 
a   general  hiring,    the   court  will  under  circumftances    infer  fuch    DiVton! 
hiring  (however  indefinite  in  point  of  time)  to  be  for  a  year:  that 
there  exifis  no  authority,  in  which  the  court  have  implied  a  hiring 
upon  the  naked  fa£t  of  a  fervice,  without  fomething  to  build  upon, 
and  unaccompanied  witk  feme  other  fa£t  referable  to  a  contraft : 
but  that  it  was  manifeft  from  the  nature  of  the  relation  that  fub- 
fifted  between  the  parties  in  this  cafe,  that  there  never  was  any  con*- 
trad  at  all.     Let  it  be  (hewn  then>  in  what  this  hiring  confifts  ? 

The  court  now  calling  upon  the  other  fide,  Lee,  Mingay^  and 
Bond  G.  in  fupport  of  the  rule  to  quafh  the  order  of  feflions,  con- 
tended ;  that  in  an  equitable  view  of  thofe  flatutes,  which  had  ever 
received  a  moil  liberal  conftrudion  in  favour  of  fettlements,  the  claim 
of  the  pauper  was  by  the  circumftances  of  this  cafe  brought  within 
the  principle^  upon  which  thofe  laws  had  been  framed :  that,  ac- 
cording to  that  principle,  minute  periods  of  fervice  would  not  give 
a  fettlement,  or  throw  the  burthen  of  a  pauper's  maintenance  upon 
any  parifh ;  but  where,  for  a  long  term»  for  more  than  a  year,  a 
party  is  in  a  condition  to  perform  ajaid  bound  alfo  to  perform  fer* 
vice  in  the  pari(h  in  which  his  mafter  lives,  he  feems  to  be  diredly 
an  objed  of  thofe  ads;  and,  if  he  performs  fuch  fervice,  juftly  in- 
titled  to  the  benefits  they  hold  out :  that  there  was  no  law  in  this 
country,  which,  in  the  cafe  of  a  contrad  for  fervice,  denied  the 
obligation  of  fuch  contrad,  though  made  to  continue  in  force  till 
the  marriage  of  the  party,  during  the  continuance  of  his  health,  or 
throughout  his  life :  that  in  the  prefent  cafe  the  flave  had  clearly  . 
this  idea  of  the  nature  of  his  obUgation,  as  (he  never  thought  of 
quitting  the  fervice  of  the  family,  till  her  mafter's  death:  that,  to 
xleprive  her  of  her  fettlement,  the  court  muft  hold,  that  (he  might 
have  gone  away  at  any  time;  but  that  it  never  had  been  deter- 
mined, that  a  flave,  brought  into  this  country,  might  at  pleafure 
leave  his  mafter:  that  the  cafe  of  [^j  the  negro  flave,  did  not  go  (b 
far. 


[d]  But  now  fee  the  cafe  of  the  K.  v.  the  Inhabitants  of  Long  Whatton^  M.  34  G.  3. 
1791.    5  Durnf*  &  Baft  447. 

[/]  Ex  ^artc  Somerfetf  E,  12  G.  3.  1772.                           ,  .  '  i 

3  X                 ,         "^  Lord 


5 1 8  Eafter  Term  25  Geo.  3 

Lord  Mansfield. 

The  determination  in  tke  cafe  of  Somerfii  goes  no  farther  tliatt* 

^^^       that  a  mafter  cannot  take  a  fervant  of  this  defcription  out  of  the 

The  lohahi-  kingdom  bj  force;   for  the  moment  a  man  lands  in  this  country  be 

unts  of     becomes  fo  far  pofleffed  of  liberty,  under  what  engagement  foevcr 

Ditton!     ^^  lands,  as  to  be  perfedly  free  from  arbitrary  imprifonment  of  his 

perfon. 

They  then  afked,  if  he  could  not  leare  his  Riafter>  if  the  parties 
came  into  this  country  in  the  relation  of  mafter  and  fervant,  hour 
was  this  relation  diffolved  ?  and,  if  that  relation  fubfiftedi  was  not 
the  fervant  intitled  to  a  recompence  for  his  fervioea,  as  large  as  they 
are  intitled  to  claim,  who  ferve  for  a  left  period  I  - 
Lord  'Mansfield. 

In  the  cafe  of  Somerfet  the  court  reafoned  by  analogy  to  the  law^ 
of  villenage  [a] ;  and  I  have  frequently  had  before  me  anions  for 
wages  brought  by  fiaves,  but  I  have  ever  denied  that  they  were  in*- 
titled  to  recover.     They  arc  intitled  to  maintenance. 

They  then  contended,  that  it  was  fufficient  for  their  purpofe,  if 
fupport  might  be  taken  as  equivalent  for  wages;  and  that  when  the- 
party,  who  was  brought  here  under  compulfion  by  the  perfon  »nder 
whom  he  had  performed  his  contrad:  of  fervice  for  more  than  a 
year,  had  no  longer  any  fuch  perfon  to  look  to  for  fopport,  and  was 
unable  to  fupport  hinafclf,  he  was  intitled  to  fiibfiftence  from^  the 
country ;  and,  like  any  other  fervant,  might  claim  it  io  that  parish,, 
which  he  had  benefited  by  his  labor:  and  Bond  further  contended,, 
that,  though  there  was  no  proof  of  the  nature  of  the  contrad  of  fla» 
very,  it  had  been  defined  by  [k\  Grotius,.  to  be  a  perpetual  obligation 
to  ferve  ia  confideratioa  of  a  fimilar  obligation  to  find  fiipport ;  and 
that  thifi  was  a  fpecies  of  contrad  known  ta  the  laws  of  this  land 
and  recognized  in  many  [c]  of  its  ftatutes:  that  the  law  of  England 
alfo  admitted  the  principle,  that  a  retainer  for  life  may  euft  [^J;  and 
then>  if  a  ftate  of  flavery  exifted  only  by  the  laws  of  other  countries, 
it  was  by  no  means  repugnant  to  the  principles  of  our  own,  to  fup- 
port as  much  of  this  contra^  as  wat  confillent  with  our  own  laws : 


[m\  They  recognized  the  doArioe  of  Talbot,  Attorney  General ;.  that  t  raaoy  by  coafcffeg- 
himfelf  fuch  in  open  court,  night  ftill  become  t  villein  in  grofs. 

EDe  joff  belli  &  pacit,  1.  3.  c.  14.  £  2. 
I  E.  6.  c.  3*  where  thronghont  very  flight  mifeonduA  is  in  exprefs  terms  made  jo 
the  party  to  this  degrading  conditiifi  |  and  5  G^  s*  c.  7.  f.  4.  for  the  ftle  of  aegroea 
ia  the  plantations  to  fiitisfy  debts,  &€• 
\d\  Ycarb.  a  H«  4.  fo.  14.  pK  la. 

that 
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tliat  it  had  accordingly  been  holden,  that  the  contrad  itfelf  exifts, '   1785. 
wherever  the  party  goeSi  here  as  well  as  in  other  countries :  that  the      v^v^ 
abufe  indeed  ceafes  here,  and  the  party  is  under  the  protection  of  the       ^*^ 
laws,  but  that  whatever  refpeds  perfonal  fervice  remains:  that  it  is  The  lahaM- 
fo  laid  down  in  [a]  Black/lone^  and  in  the  cafe  of  [b]  Somerfet^  the     ^*""  ®^ 
negro:  that  fuch  a  negro  is  intitled  to  take  gifts  or  legacies  to  his  own     ju-ttov. 
ufe,  has  been  determined  [c\  in  Chancery ;  and  that  he  cannot  be 
demanded  as  a  chattel,  but  that  the  remedy  by  his  mafter,  if  he  is 
taken  away,  muft  be  by  trefpafs  per  quod fervitium  amifit^  not  trcf- 
pafs  for  the  taking,  \d\  has  alfo  been  adjudged :  that  the  privileges 
and  punifliment  of  a  black  fervant  brought  into  this  country  and 
every  native  of  it  in  that  ftation  of  life  were  therefore  the  fame : 
that  the  pauper  for  the  above  reafons  mufti   in  the  language  of 

J>]  this  ftatute,  have  been  lawfully  bired^  and  confequently  intitled  to  a 
ettlement;  unlefs  a  contra^  for  fervice  during  life  entered  into  by 
a  negro  abroad,  a  contrad  and  relation  acknowledged  and  inforced 
by  the  Englifli  law,  is  to  this  intent  and  for  this  beneficial  end, 
alone  denied  to  fubfift :  that,  if  he  was  a  fervant  at  all  or  in  any 
view,  the  queftion  was  then  fimply,  whether  he  was  retained  agree- 
able to  the  terms  of  the  ad  \  nor  could  it  be  necefTary,  that  he  fhould 
have  been  the  immediate  obje£);  of  the  legiflature ;  whofe  attention 
would  only  be  directed  to  the  relation  of  mailer  and  fervant,  and 
could  not  be  fuppofed  to  defcend  to  the  colour  of  the  party  or  the 
nature  of  the  fervice  or  contrad:  that,  though  this  cafe  fpeaks  of  a 
buying  or  purcbafe  by  the  mailer,  it  was  yet,  with  a  view  to  the  pre- 
fent^queilion,  the  fame  thing  in  fubilance  as  a  hiring;  and  was  in  fa£t 
a  hiring  for  a  fervice  of  a  much  longer  duration  than  the  ad  re- 
quired :  that,  where  there  was  fome  intereil  remaining,  fame  rever« 
iion  in  the  original  owner  or  perfon  hired,  it  was  a  hiring ;  where 
there  was  not  and  the  whole  was  transferred  to  the  mailer,  it  was  a 
purchafe:  that  it  could  not  be  fuppofed  to  be  the  objed  of  the  legif- 
lature to  exclude  thofe,  who  could  not  hope  to  be  releafed  from  their 
obligation  fo  long  as  they  were  capable  of  rendering  ufeful  fervice, 
while  they  intitled  fuch  as  were  bound  comparatively  for  a  ihort 
feafon :  that,  as  to  the  contrad  being  made  by  a  third  perfon  and 


a\  CocDin.  1.  4 
h\  E.  12  G.  3. 
f J  Shaodley  v. 


425.  127. 

1772. 

Harvey>Mar.  1762,  cor.  Ld.  Nonhiogton  Ch» 
y~]  Chamberlain  nt,  Harvey,  H.  8  W.  3. 
#]  3  W.  &M.  Q.  11.  f.  7. 
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not  the  negro  himfelf,  its  legality  in  that  refpeft  muft  be  referred 
to  the  decifipn  of  the  law8  of  thofe  countries  in  wUch  the  contraft 
^^^       was  formed ;  but  that  there  were  various  cafes  in  which  the  laws  of 
The  inhabi-  England  slWow  one  perfon  [tf]  as  well  as  feveral  [^]  defcriptions  of 
unts  of     perfons  to  contradl  that  others  fliall  ferve^  and  ihat  for  no  inconfider^ 
Ditto"     ^^^^  portion  of  their  lives.     That,  in  another  view,  though  by  the 
ilatute  [cl  of  tenures  villeins  regardant  had  been  virtually  abolifhed,  vil- 
leins in  grofs  were  confidered  as  yet  exifling :  that  if  the  pauper  could 
be  taken  as  falling  under  the  latter  denomination,  there  could  be  do 
reafon  to  fuppofe,  that  he  was  not  made  an  objeA  of  the  poor  laws  : 
that  the  fyftem  of  the  poor  laws  was  matured  in  the  reign  of  Q^Eliz^ 
and  if  fuch  a  clafs  of  perfons  did  or  could  then  exift^  there  could  hardly 
be  imagined  more  Et  obje&s  of  thofe  provifions  :  but  if  the  cenftruc- 
tion  could  be  admitted,  that  this  fpecies  of  fervants  were  alone  meant 
to  be  excluded,  no  negro  could  be  relieved  in  any  other  charader 
than  that  of  a  cafual  pauper ;,  and  in  that  he  would  not  be  fo  well 
provided,  if  he  could  obtain  an  adequate  fupport. 
Lord  Mansfield. 
This  cafe  does  not  admit  of  arguoMnt.   The  poor  laws  are  a  fyftent 
of  pofitive  laws,  created  by  many  ftatutes.     They  began  in  the  reiga 
of  Q^£//«^   The  law  of  villenage  was  not  then  aboliflied,^and  villca- 
age  in  grofs  may  perhaps  exiftat  this  day ;  but,  by  lapfe  of  time  and 
change  of  manners  in  the  people,  it  is  now  altogether  in  difufe  as  it 
was  almoft  at  that  time.     But  this  ftatute  is  not  adapted  to  the  cafe 
of  villenage;   there  ia  not  a  word  throughout  it  applicable  to  that 
(late:   the  legiflature  had  nothing  like  it  in  contemplation.     To  be- 
come intitled  under  this  pofitive  law,  a  perfon  mufl  bring  himfelf 
under  the  defcription  given  by  that  law.     His  colour,  or  his  being 
born  a  flave,  or  his  having  become  fuch,  will  not  aflFedt  thequeftion; 
but  the  ftatute  requires  a  hiring,  and  there  is  none  here..    There  is 
nothing  in  it. 

fVi/ies^  A/h&urfij  and  BuHer^  Juftices,  concurring. 

Rule    difcharged,    and 
Both  Orders  affirmed. 


[a]  5  Eliz.  c.  4.  r.  26  and  35. 

[6]  43  Eliz.  c.  2.  r.  5.     2  aod  3  Annc,€.  6.    28  G.  3.  c.  48. 

\c]  12  Car.  2.  c.  24.  f.  I,  2,  7* 
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178^ 


Rex  V.  Inhabitants  of  St.  Mary  Guildford. 

npWO  juftices  remove  Thomas  Tull  and  Maryj  his  wife,  from  the  A  boy.lmog 
parifti  of  Saint  Mary  in  the  town-  of  Guildford  in  the  county  of  2" fcvcrai'^' 
Surry  to  the  parifh  of  5/.  Martinis  in  the  Fields  in  the  county  of  years  and 
Middle/ex.     The  feflions  on  appeal  adjudge  the  fettlement  to  be  in  ^.^'"^'"f  V^ 
St.  Mary  Guildford^  quafh  the  order,  and  ftate  the  following  cafe :       his  boird. 

That  the  faid  Thomas  /«// derived  his  fettlement  from  his  father,  lodging  and 
who  had  rented  a  tenement  of  above  ten  pounds  a  year  in  the  faid  doesnot"* 
pariih  of  Saint  Martin  in  the  Fields:  that  after  his  father's  death  he  wiihonta 
the  faid  Thomas  Tull,  at  the  age  of  1 1  or  12  years,  went  to  live  with  ^'"'!§'^**^j 
hifr  uncley  who  was  a  taylor,   in   the  parifh  of  South  Mims,    and 
worked  for  him  and  learned  his  bufrnefs:  that  at  the  expiration  of 
two  years  his  uncle  propofed,  that  he  ihould  become  his  apprentice : 
but  they  had  fome  difference  about  k,  and  the  faid  Thomas  Tull  re* 
fufed  to  be  bound:  however,  he  continued  to  Uve  with  him,  work- 
ing in  and  learning  his  bufinefs,  till  about  the  age  of  iji,  and  was 
provided  with  board,  lodging,  and  neceflfaries. 

Silvefier,  who.  was  to  have  fhewn  caufe  in  fupport  of  the  order  of  ^'^"C/^^^y* 
feflions,  dated,  that,  as  the  court  had  in  the  preceding  cafe  decided,     ^^^  *^'  ' 
it  was  neceflary  that  an  exprefs  hiring  (hould  be  (hewn,  he  could  at 
mod  only  contend,  that  after  a  fervioe  of  many  years  a  hiring  might 
be  implied;  but,  if  the  court  were  of  opinion  that  that  point  could 
not  be  fupported,  he  would  give  them  no  further  trouble. 
Per  Curiam^ 
A  hiring  b  certainly  neceflary  [a]. 

Rule  abfolute,  and 
Order  of  Seflions,  difcharging  the  Order 

of  Juftices, 

Qualhed. 


[«]  But  fee  the  cafe  of  the  K.  V.  the  Inhabitants  of  Long  WhattOD»  M.  34  G.  x*  1793. 
5  Durnf.  U  Baft  44.7.  and  fee  the  note  ante  £.  443. 
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17^  s^ 


Rex  V.  Sillis  &  al.  Inhabitants  of  the  Hamlet  of  La- 

kenham« 


If  ihf  pro-      'T'HE  mayor  of  Norwich  and  another  juftice  by  their  warrant  allow 

wWch^wai"*  ^  "^^  ^^  ^^^^*  ^9^*  ^^*  "^^^^  ^^^  *^*^^  relief  of  the  poor  in  the 

andpeifonal   hamlet  of  Lakenham  in  the  city  and  county  of  the  city  of  Norwich. 
propf^ty  M  Upon  the  appeal  of  Francis  Sillis  one  of  the  afTeflbra  and  ccdledors 

apfM^fy^  of  the  poor  rate,  on  behalf  of  himfelf  and  all  other  occupiers  of  landt 
unt^uaHyyiL.  and  houfcs  in  the  faid  hamlet,  againft  this  rate,  their  notice  amongft 
JSc^rMhy  ^  Other  things  fet  forth,  ^  That  the  rate  was  unequal  and  unjuft,  be- 
and  one  for-  caufe  the  pcrfous,  having  and  uflng  ftocks  and  perfonal  eftatcs  aad 
ticth^thc  having  money  out  at  intereft  in  the  feveral  other  parishes  and  ham- 
the^perfonal-  lets  in  the  faid  city  and  county,  are  not  afiefled  and  rated  id  equal 
ty  at  four  per  proportions,  as  near  as  may  be,  according  to  their  feveral  and  re- 
coa«  wUi  fpc^ive  values ;  whereby  the  faid '  hamiet  of  Lakenham  and  the  fe- 
quafh  fuch  veral  occupiers  of  lands  and  tenements  therein  are  much  overated/* 
poorratc.  The  warrant  of  the  magiftrates  was  grounded  upon  the  certificate 

of  the  governor  and  guardians  of  the  poor  unckr  their  common 
feal,  by  virtue  of  an  a^  of  the  loth  of  Q^^^ii^  c.  6«,  intitled,  the 
Norwich  workhoufe  aft;  empowering  the  court  of  aflemblies  held 
before  the  governor,  deputy  governor,  alTiftants,  and  guardians  to 
afcertain  the  fums  neceflary  for  the  maintenaqce  and  employment 
of  the  poor  within  the  city  and  county  of  the  city ;  and  requiring 
the  officers  aforefaid  under  their  common  to  feal  to  certify  the  fura 
fo  afcertained  and  the  proportion,  which  each  hamlet,  &c.  was  to 
raife,  to  the  mayor  and  juftices;  and  requiring  alfo  the  faid  mayor 
and  juftices  to  iflue  their  warrant  empowering  their  agent  to  aflefs 
the  faid  fums  on  the  refpedive  inhabitants,  and  on  every  parfoUf 
vicar,  occupier  of  lands,  houfes,  tenements,  tithes  impropriate,  ap- 
propriation of  tithes,  and  on  all  perfons  having  and  ufing  flocks  and 
perfonal  eftates  within  the  city  and  county  of  the  city,  or  having 
money  out  at  intereft,  in  equal  proportion,  as  near  as  may  be,  acr 
cording  to  their  feveral  and  refpedive  values  and  eftates. 

The  feffions,  after  ftating  the  above  fafits  and  reciting  the  adt  of ' 
parliament,  in  which  the  principal  part  of  thofe  fa£ls  are  contained, 
confirm  the  rate,  and  ftate  the  following  cafe : 

It  appeared  to  this  court  and  was  admitted  by  all  parties,  that, 
foon  after  the  paffing  of  the  (aid  a<a^  the  fame  was  carried  into  exe- 
cution ; 
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cutiorv;  and  that,  from  the  year  1721  to  the  year  1731,  the  fup- 
pofcd  perfonal  property  in  the  whole  city  and  county  paid  one^fixth 
part  of  the  whole  fum  raifed  for  the  maintenance  of  the  poor  in  the        ^^^ 
fame  city  and  county :  that  from  various  remonftrances  made  to  the  SuluSc  if. 
court  of  guardians  refpeding  the  neceflity  of  a  new  valuation  to  be    lnh«hiunt» 
made  of  all  the  real  eftatcs  and  of  the  fuppofed  ftock  and  money  at       ^aI^*** 
interefl:  and  perfonal  eftate,  that  court  in  1774  did  appoint  four  pro- 
per perfons  to  make  and  return  to  them  an  eftimate  and  full  yearly 
rental  of  the  real  eftates,  which  was  accordingly  done,  and  amounted 
in  the  whole  city  and  county  to  the  fum  of  46,760/. :  and  that  court 
valued  the  fuppofed  ftock  and  money  at  intereft  and  perfonal  eftatt 
iUr  the  whole  city  and  county  at  X|6oo,oqo/. 

In  confequence  of  thefe  valuations,  fo  refpedively  made,  the  mode 
adopted  to  and  through  the  whole  city  and  county  afore&id>  for  aa 
equal  aflfeflfment  of  the  real  eftate,  was  one  moiety  of  the  rack  rent, 
and  of  the  fuppofed  ftock  and  perfonal  eftate  or  money  out  at  intereft 
one  fortieth  part  of  the  intereft  thereof  at  four  pounds  per  cent.;  fronds 
the  great  difficulty  of  afcertaining  with  any  degree  of  precifion  the 
real  quantity  thereof. 

In  purfuance  of  this  mode  of  afleflfment  the  rates  have  been  uni- 
formly made  from  1774  to  the  time  of  making  the  rate  in  queftion^ 
and,  at  the  time  of  making  the  rate  in  queftion,  the  corporation  of 
guardians  of  the  poor  in  the  faid  city  and  county  upon  the  rentals  of 
real  eftates  in  the  whole  city  and  county,  amounting  to  43943o/» 
aflefled  one  moiety  or  half  part,  namely  21,7 15/-  and  upon  the 
fuppofed  perfonal  property  in  the  whole  city  and  county,  amounting 
to  1,269,500/.  aflcfTcd  one  fortieth  part  of  the  intereft  thereof  at 
and  for  the  rate  of  four  pounds  per  cent. :  by  which  mode  of  affeflF- 
ment  the  fuppofed  real  eftates  contributed  and  paid  towards  a  quarterly 
rate  of  «,298/.  the  fum  of  2,171/.  and  the  fuppofed  perfonal 
eftates  the  fum  of  127/.:  and  it  further  appeared,,  that  the  rate 
for  the  hamlet  of  Lakenhamvvz^  the  proportton  of  the  aforefaid  funi 
of  2,298/.  according  to  the  above  mode  of  aflfeffing  real  eftates;  and 
that  at  prdfent  in  the  faid  hamlet  of  Lakenham  there  is  no  perfonal 
eftate. 

And  thereupon  it  was  moved  by  the  counfel  for  the  appellant, 
that  the  faid  rule,  fo  as  aforefaid  iflued,  be  quafhed;  but  this  courts 
upon  due  confideration  of  the  premifeS)  and  it  having  from  thence 
appeared  in  their  opinion  that  the  mode  adopted  for  the  aftefTment 
of  all  the  real  eftates  within  the  faid  city  and  county  is  an  equal  mode 
of  afieflment,  and  that>  refpe£ting  the  fuppofed  ftock  and  perfonal 
12  eftates 
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178  c.      cftates  or  money  out  at  intereft,  although  one  fortieth  part  of  the 

wv^^      intereft  thereof  is  only  afTefled,  yet  fuch  mode  of  afleflment  contained 

^^^        a  relative  equality,  as  the  exad  quantum  of  the  whple  thereof  can- 

SiLL^s  &al.  not  in  its  nature  be  afcertained^  and  more  efpecially  fuch  part  as  is 

lohabitanu    yfcd  in  trade. 

Therefore  this  court  doth  order  that  the  aforefaid  rate  be,  and  the 
fame  is  hereby  allowed  and  confirmed. 

Widntfday^         This  cafc  flood  in  the  paper  for  argument  lafl  Trinity  term,  whea 

jum  a6.        the  court,  flruck  with  its  refemblance  to  thofe  of  the  King  v.  Hardy ^ 

aod  the  King  v.  Brograve^  direded  it  to  fland  over  to  the  next  term: 

Nov.  17.       and  then  Bear  croft  ^  Cowper,  Partridge  and  Harvey^  (hewed  caufeia 

fupport  of  the  order  of  feflions,  confirming  this  rate;  and  contended, 
that  this  was  fimply  a  queflion,  whether  the  jufVices  at  fefiions  were 
judges  of  a  fad :  that  the  objedion,  infift^  upon,  was  merely  to  the 
difproportionate  contribution  made  to  the  rate  by  the  perfonaL^o* 
perty  in  this  diflrid :  that  no  doubt  perfonal  property  mufl  here  be 
brought  to  account,. as  exprefs  diredion  is, given  thatk  Should  be  in- 
cluded: that  however  this  diredion  did  not,  in  the  way  ki  which  it 
was  required,  make  this  more  feafible  than  before  it  was :  that  it 
was  true,  that  in  point  of 4aw  it  was  here  liable  to  be  rated,  but  that 
in  point  of  fad  fuch  a  rating  wasimpoffible:  that,  where  there  is  no 
clear  guide,  no  certain  clew,  to  lead  to  the  truth,  the  ads  of  magif- 
trates,  in  whom  a  confidence  is  by  the  Jaw  sepofed,  and  agaioft  whofe 
condud  no  charge  is  made,  are  intitled  to  refped:  that,  independent 
of  this  confideration,  equality  -or  inequality  was  a  fad :  that,  as 
fuch,  it  was,  in  their  mixed  charader  of  juror  and  judge,  more  par- 
ticularly within  their  province  than  that  of  the  court:  that  the  court 
had  a  fimilar  fad  to  confider  in  the  cafe  of  \a\  the  King  v.  Brograva 
in  which  Tales  J.  emphatically  declared,  that  *'  the  court  cannot  enter 
into  the  inequality,  unlefs  it  appears  to  us  to  be  felf  evidently,  ne* 
ceflfarily,  and  unavoidably  unequal :"  that  this  was  not  a  cafe  of  that 
defcription:  that  the  court  had  alfo  there  faid,  that  they  could  not 
prefume  inequality,  becaufe  the  party  had  himfelf  acquiefced  and 
fubmitted  for  four  years:  that  here  there  had  been  that  acquiefcence 
and  fubmiflion  for  ten  years,  and  confequently  more  than  double 
reafon  for  rejeding  the  prefumption  of  inequality :  that  there  had 
not  been  fince  the  paiTmg  of  the  ad,  during  a  period  of  70  years, 
a  fmgle  inftance  of  rating  the  two  fpecies  of  property  in  any  thing 

[a]  M.  10  G.  3.  1769.  4  Bnrr.  fo.  2493. 

like 


Eafter  Term  25  Gcq.  3*  5 15 

like  the  fame  proportion:  that  it  is  enough,  if  thefe  proportions 
have  a  relative  equality,  and  of  this  their  own  a(^s  for  ten  years  and 
the  judgment  of  the  domeftic  and  conftituiional  forum  afford  the  beft        ^^* 
evidence:  that  there  had  been  two  iuftapces  under  this  adt  of  appeals  Sil.i  &al. 
againft  this  mode  of  rating:  that  the  'firft  was'that  of  [j]  the  Kin^  v.    inhab'timt 
Hardy,  in  which  Lord  Man^eld  went  upon  the  ground,  that  '*  the       ham!"" 
juftices  thought  the  rate  equal,'*  and  the  other,  which  arofe  a  year 
and  half  afterwards,  the  King  v.  the  Inhabitants  cf  the   hamlet  of 
Eaton;  in   which,  the  court  of  quarter  feflions  having  concluded,  as 
here,  that  the  rate  was  in.their  judgment  equal,   the  counfel  for  the 
appellants  gave  up  the  point:  that,  further,  under  the  prefent  finding 
it  was  impoffible  to  fay  that  the  inequality  was  "  manifeft/'  as  in  the 
King  V.  Brograve^  the  court  in  terms  declared  it  muft  be ;  becaufe  the 
fuppofed^tx^oiidX  property  is  throughout  this  cafe  the  phrafe  uniformly 
made  ufe  of ;  and  that  this  is  not  an  affirmation  of  a  nature  lo 
definite,  that  an   '^  unavoidable  *  conclufion  can  polTibly  be  built 
upon  it. 

Lee  and  Mirigdy^  in  fupport  of  the  rule  to  quafli  this  rate,  infifted^ 
that  the  queftion  here  was  not,  whether  it  was  practicable  to  weigh 
out  juftice  by  the  niceft  balance  and  in  golden  fcales;  that  this  was 
hardly  attainable  in  the  apportionment  of  any  one  fpecies  of  property 
under  any  rate  made  upon  any  conftruftion  of  the  ftatute  43  Eliz. ; 
but  that  the  queftion  was,  whether  a  glaring  inequality,  and  a  grofs 
abufe;  (hould  any  longer  be  fubmitted  to;  or,  in  other  words,  whe- 
ther a  private  ftatute>  adapted  to  the  occafions  and  neceffities  of  a 
great  trading  town,  in  which  perfonalty  cooftituted  the  principal 
part  of  their  property,  fhould  or  fhould  not  in  one  of  its  main  objects 
be  repealed  ?  that  it  appeared,  that  for  ten  years  perfonal  property  ^ 

had  contributed  a  fixth;  that  perfonalty  fince  that  time,  the  year 
1 73 1,  had  not  decreafed  in  this  city,  and  that  it  now  paid  only  an 
eighteenth :  was  it  a  relative  equality,  as  had  been  argued,  or  was  it 
not  an  abfolute  inequality,  when  43,430/.  of  real  property  paid 
2,171/.  per  ann.,and  1,269,500/.  of  perfonal  property  paid  only  127/.; 
when  10,000/.  at  4  per  cei^t.  contributed  2i.,  and  an  occupier  of  20/. 
per  ann.,  the  moiety  of  which  is  fubje(3:  to  the  affefTment,  made  exadly 
the  fame  payment?  that,  if  the  intire  vifible  real  eftate,  without  de- 
dudion  for  incumbrances  of  any  fort,  is  liable,  by  what  rule  is  per*> 


[•]  B.  17  G.  3,  1777.   Cowp.  579. 
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fonal  eftate  to  be  wholly  exonerated  \  that  this  court  fliould  be  aware^ 
that  the  real  aJeflbrs,  i.  e.  the  court  or  afTemblies  holden  before  the 
governor,  &c.  and  guardians  of  the  poor^  were  a  different  fet  of 
men  froni  the  mayor  and  juftices. 

That,  with  refped  to  Hardy  %  cafe^  that  was  the  appeal  of  aa 
individual,  and  againft  *^  the  mode  of  afleiSment  adopted  and  uied  ia 
the  pariih  of  St.  Clement*'  only ;  this  of  a  whole  hamlet  againft  the 
rate  for  the  whole  city,  which  confiiled  of  36  pariflies  ;  and  a  general 
eueRion  as  to  the  ecopomy  of  the  city  at  large :  that  Hardjf  had  alfo,. 
tor  ought  that  appeared,  a  perfonal  eftate  e^ual  to  that  of  aay  one  in. 
the  city ;  but  that  here  the  cafe  exprefsly  ftated,  that  there  was  no 
perfonal  eftate  in  the  hamlet  of  Lakenbam :  and  that  confeauently  it 
might  have  been  equal  with  refpe^  to  him»  thoqgh  it  could  not  pot^ 
fibly  be  fo  here. 

Lord  Mansfield. 

I  doubt,  whether  this  cafe  is  parallel  to  thofe,  whicli  have  be^^ 
adjudged ;  and  wiih  to  fecj  whether  the  parties  arc  willing  to  come 
into  terms. 

Let  it  ftand  over  till  next  term* 

The  cafe  ftandiog  now  in  the  papeff  Bearcroft  obferved,  that  the 
appellants  had  not  made  any  fpecific  propofal.  To  which  Mingay 
anlwered,  that  the  city  in  1780  had  propofed,  that  the  appcllanta 
diQuld  pay  one  tenth  of  the  rate ;  and  that  they  were  ready  to  accede 
to  thefe  terms. 
Per  Curiam^ 

Let  it  ftand  over  till  next  term. 

And  now  Mingay  having  ftated,  that  the  propoial  made  had  not 
been  accepted^ 
Bulkr  J. 
They  ftate,  as  the  foundation  of  this  afleflTinent,  the  proportibtk» 
which  one  fjpecies  of  oroperty  bears  in  value  tp  another :  and  this 
proportion  is  apparently  unequal. 
Per  Curiam^ 

Rule  abfoIate»  and 
Order  cf  Seffionst  coafirmintg  the  ralCf 

Qaaihed. 
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Newby  v.  Wiltfliire. 

^  I  ^HIS  was  an  a^ion,  brought  by  the  plaintiff,  an  officer  tyf  one  Afcrraot, 
'^    pari(h»  againft  the  defendant,  who  lived  in  another,  for  moqey  Hfrafto/^ 
paid,  laid  out  and  expended  to  the  ufe  of  the  defendant  for  the  l^  «  f<!ii 
maintenance  and  cure  of  a  poor  boy,  the  defendant's  fcrvant.     The  ^^?  ^"'p* 
defendant  pleaded  the  general  ifTue*    The  cauie  was  tried  at  the  laft  ofhii  maf-* 
affizes  for  the  county  of  Cambridge  cor.  Afl^burjl  J.,  when  a  verdiA  ter'a waggon, 
was  found  for  the  plaintiff  with  32/.  12/.  7</.  damages,  fubjcd  to  paupT/in^jie 
the  opinion  of  the  court  upon  the  following  cafe  :  paridiiii 

That  the  defendant  is  a  farmer  at  Tbaxted  in  EJfex^  and  is  a  man  ^^y\fl  ^^^^ 
of  property  and  fubftance  there.     In  M(r/  1784  the  defendant  feat  mad  be  Tup- 
his  waggon  to  Cambridge  with  two  fervants,  one  a  man,  the  other  a  ported  and 
boy:  and»  in  returning  from  Cambridge  with  a  waggon-load  of  oats,  cxpcnccVtnd 
when  they  came  to  the  parcfli  of  Sawjtcn  in  the  county  of  Cambridge^  not  ai  that 
the  boy  fitting  on  the  fliafts  of  the  waggon,  a  cart  happened  to  pafs  by  ^'*"  "**•'• 
them,  and  the  whip  of  the  driver  of  the  laft  touching  one  of  the 
waggon  borfes,  as  they  paffed,  the  horfe  took  fright  and  ftarted 
aiide;  whereupon  the  bay  fell  oS  the  (hafts,  and  had  bis  leg  and 
thigh  fradlnred  by  a  wheel  of  the  waggon  going  over  him,  fo  that  he 
could  not  be  removed  from  the  pariflx  of  Sawjlon  without  endangering 
hie  life.     That  the  plaintiff,  who  is  a  parifh  officer  of  Sawfioa^  took 
care  of  the  boy,  and  employed  a  furgeon  to  attend  him;  and  expend- 
ed in  his  neceffary  maintenance  and  cure  32/.  i2i.  jd*^  for  which  this 
adion  is  brought.     The  defendant  knew  of  the  accident  the  fame 
night  it  happened,  and  iir  weeks  afterwards  went  toSawJion^  wh«n  he 
found  the  fargeoa  going  to  cutoff  the  limb  of  the  boy  which  had  been 
fra6:ured ;  and,  before  the  operation  was  performed,  the  defendant 
aiked  the  boy,  if  he  confented ;  and,  the  boy  confenting,  the  limb  was 
taken  off.     The  boy  was  a  yearly  fervant  to  the  defendant  at  i/.  iot* 
a  year,  and  was  fettled  at  Thaxted ;  and  after  the  cure  he  ferved  out 
fats  year  with  the  defendant,  and  received  his  whole  year's  wagesr 

S^^fiT  for  the.  plaintiff  made  two  points;   and  contended,  ift,  that  FriJn, 
a  matter  is,  under  the  general  rule  of  law,  liable  perfonally  for  the  ^Z'^''^**' 
cure  of  his  Icrvant  who  becomes  ficfc  or  is  difabled,   wherever  the 
vifitation  or  accident  happens,   if  it  ari(e  during  his  fervice:   and 
2dly,  that,  under  the  partiaular  circumftances  of  this  cafe,  he  had 
made  him&lf  liable. 

3  Y  2  As 
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As  to  the  firft  point,   that  the  matter  is  liable  by  the  general  lawt 
he  urged  ;  that,  if  noexprcfs  authority  could  be  adduced  to  the  con- 
trary, this  feemed  to  follow  as  a  neceflary  confequence  of  thofe  prin*- 
ciples  of  humanity,  upon  which  the  law  of  England  was  eftabliftied, 
and  was  fupported  by  every  inference  and  analogy  that  could  be  made 
to  the  determinations  of  our  own  courts  or  the  tribunals  of  the  civi- 
lized nations  of  antiquity :  that  by  the  Roman  law  a  flave  negle&ed 
in  ficknefs  became  t/^  fadh  emancipated:  that  it  had  been  laid  down 
by  Lord  Mamjield  in  the  cafe  of  [tf]  the  King  v.  the  Inhabitants  of 
Chrijichurcby  **  If  afervant  is  taken  ill  by  the  vifitation  of  Godf  it  is 
a  condition  incident  to  humanity  a^nd  implied  in  all  contradU  :  the 
mailer  is  bound  to  take  care  and  provide  for  the  fervant  fo  \b\  takcQ 
ill  in  his  fervice,  and  cannot  dedudl  wages  in  proportion  to  the  con-^ 
tinuadce  of  the  fervant's  ficknefs :''  that  medical  aid  is  a  provifion  as 
plainly  implied  in  the  contradi  as  food,  and  more  obvioufly  fa  than 
wages  :  that  it  has  been  adjudged  [c'\  to  be  neither  ia  the  pov^er  of 
the  mafter  or  the  magiftrate  to  difcharge  an  apprentice,  though  la-* 
bouring  under  an  incurable  difeafe:  that  in  many  difeafes  of  this 
defcription  which  do  not  threaten  lofs  of  life  or  immediate  dangcfr 
thehumanrity  of  the  law  will  not  allow  the  mafter  to  let  his  appreo* 
tice  languifh,  or  not  to  apply  to  medical  aid  during  the  fervice,  to  pre- 
vent the  increafe  or  palliate  the  evil  that  cannot  be  cured :  that  not 
only  an  adion  upon  the  cafe  per  quod  fenntium  amiftt  lies  \i\  by  a 
mafter  againft  a  furgeon  for  protrading  the  cure  of  his  fervant;  but 
that,  in  adions  of  this  fort  brought  by  parents  for  feducing  their 
daughters,  plaintiffs  have  always  recovered  as  well  for  the  medical 
affiftance  and  cure  as  for  the  lofs  of  fervice. 
Butter  J. 

But  thefe  expences  are  laid  as  aggravation  only. 

Sayer.  That  there  was  no  other  perfon,  upon  whom  this  charge 
could  fall :  that  ultimately  a  pariOi  can  only  be  compelled  to  fupport 
its  own  poor;  and,  though  it  was  true  that  they  may  be  obliged  to 
advance  money  and  make  providon  for  cafual  poor,  they  are  yet  intt* 
tied  to  recover  fums,  fo  laid  out,  of  the  pari(h>  to  which  the  party  re- 
lieved belongs :  that  of  what  parifh  fuch  pauper  is  a  legal  inhabitant 
may  be  a  queftion,  that  as  far  as  depends  upon  fads  may  be  involved 


[«1  E.  33  G.  2.  1760.  Borr.  SeuK  Caf.  io.  497. 

'J>\  It  wai  the  ctfe  of  a  menial  fervant,  frightened  into  fitl< 

rj  Rex  or.  Inhabitanu  of  Hales  Owen,  Tr.  4  G.  Str.  99. 

i\  Everard  v.  Hopkini,  H.  12  Jac.  2.  Bulftn  33a. 
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in  doubt,  and  if  the  fa(Sta  are  afcertained,  might  be  dill  Aibjed  to  legal  j  ^g  r 
difficulties :  that  to  have  thrown  the  burthen  in  fuch  a  place  would  not  wv^ 
have  been  politic  in  the  provifions  of  the  law;  would  not  have  further-  Nbwbjt 
ed  ihe  caufe  of  humanity,  as  it  would  have  left  a  troublefome  aa  well  wrt^- 
as  precarious  remedy  to  thofe  who  extended  relief;  when^  in  the  •h^,^*/ 
charader  of  mailer,  there  exifted  a  relation  well  known,  and  a  perfon 
refponfible. 

But  that  2.,  independent  of  thefe  confiderations,  under  the  cir-  . 
cumftances  of  the  cafe,  the  mafter  had  here  made  himfelf  liable : 
that  he  had  become  fo  by  attending  as  a  party^  and  authorizing  the 
mod  important  ftep  taken  by  the  plaintiff:  (hat  it  was  true  he  never 
had  been  prefent,  till  the  limb  was  amputated ^  but,  if  there  was  ori- 
ginally an  obligation  upon  the  mafter  to  fulfil  this  duty,  the  plaintiff 
from  his  firfl  attendance  mufl  be  conlldered  as  the  mafter's  agent: 
that  this  principle  was  recognized  in  the  cafe  of  [a']  Watfon  v.  Turner 
and  another ;  which  was  an  action  by  an  apothecary  againfl  the 
overfeers  of  a  pariih,  for  the  cure  of  a  poor  inhabitant  :  *'  the  pau- 
per was  fuddenly  taken  ill,  and  the  plaintiff  attended  her  without  the 
previous  requeft  of  the  overfeers,  and  cured  her,  and  afterwards  the 
overfeers  promifed  payment.  It  was  holden  good;  for  they  were 
under  a  moral  obligation  to  provide  for  the  poor." 

JVilfon  G.  for  the  defendant  took  three  objedions  to  the  form  of 
the  action;  and  infifted  ift,  that  it  could  only  be  fupported  in  the 
name  of  all  the  parifh  officers:  that  the  plaintiff  was  dated  in  the 
cafe  itfelf  to  be  a  parifh  officer  and  not  the  parifh  officer  ;  and  that  it 
fufficiently  appeared,  and  was  a  neceflary  inference  from  fuch  flate- 
ment  that  there  were  more  officers  than  one:  but  that,  independent 
of  what  appeared  upon  the  face  of  the  proceedings,  the  court  would 
prefume  the  appointment  of  overfeers  to  have  been  properly  made 
under  the  43d  of  Eliz.  2d,  That  the  payment,  not  appearing  to 
have  been  made  by  the  parifh  under  any  order  of  a  magiflrate,  was 
voluntary}  and,  under  the  authority  of  [6]  Simp/on  v.  Jobnfon^ 
could  not  be  enforced.  3d,  That  the  adtion  fhould  have  been  brought 
by  the  fervant  himfelf  or  the  furgeon,  and  not  by  the  parifli  officer,  ^ 
who  could  not  intitle  himfelf  to  an  action  againfl  the  mader  by  having 
paid  his  debt  without  requed ;  it  being  a  clear  principle,  that  a  right 
of  adlion  cannot  be  transferred,  as  was  folemnly  fettledvin  the  cafe 
of  \c\  the  London  Ajjurance  Company  v.  Sainjbury :  that  if  it  were 
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>]  Tr.  23  G.  3, 1 783. 
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anfvreredy  that  the  parifh  officers  were  not  mere  TolufiteerSj  as  tTiey 
were  in  the  firft  inftance  liable  to  this  demand,  this  argument  would 
of  itfelf  (hows  that  the  mafter  was  not ;  that  the  ol^eSt  of  the  adl  was 
attained  by  fomebody  being  liable,  and  there  was  confequently  fuf« 
ficient  aflurance  that  the  cure  would  be  undertaken :  that  there  could 
be  no  reafon,  that  themafter  (faould  obtain  for  his fervant  that,  which 
the  parifli  would  not  have  obtained  for  one  of  their  inhabitants  not  m 
fervice:  that,  had  this  boy  not  been  in  fervice,  the  pariflt  officers  who 
relieved  him^  could  have  had  no  remedy  againft  the  pari{h»  to  which 
be  belonged  :  thatf  after  he  had  become  chargeable,  they  might  hnvt 
removed  him;  but  that  there  were  no  means  by  which  tbey^ould 
have  obtained  reimburfement,  for  what  they  had  expended  before 
the  removal :  that  there  was  no  other  inflance  of  the  repaiymeat  €)i 
money  fo  advanced^  but  in  the  cafe  of  a  militia  man's  family;  in 
which  cafe  the  order  to  reimburfe  and  to  relieve  is  made  at  the  fame 
time;  and  fuch  cafe  is  confequently  no  exception  to  the  general  prin*^ 
ciple,  that  a  pariih  could  not  be  reimburfed  for  relief  given  before 
the  order  of  removal :  that  by  analogy  the  mafler  here  could  not  be 
liable  for  relief  given  to  his  fervant,  before  the  fervant  could  be  fent 
home :  that  then,  if  the  mafler  refufed  to  receive  him,  the  mafier 
might  be  compelled  by  a  juftice's  order:  that,  were  it  otherwife,  if 
it  was  the  mafter,  who,  during  the  continuance  of  the  fervice,  was 
liable  to  this  charge,  fhould  the  fervice  chance  to  expire  before  the 
aire  was  compleated  and  the  fervant  fit  to  be  removed,  the  parifh  in 
which  he  became  a  cafual  pauper  would  have  a  remedy  agatnfl  the 
mafler  for  the  firfl  part  of  his  cure,  and  be  without  remedy  againflthe 
parifh,  in  which  he  was  fettled,  for  the  other  part;  which  would  be 
abfurd. 

That  the  cafe  of  Watfon  v.  Turner  was  fo  far  applicable,  that  it 
proved  medical  relief  to  be  within  the  meaning  of  relief  under  the 
poor  laws ;  and  that  the  pauper's  parifh  was  liable  to  find  it  without 
an  iexprefs  undertaking ;  but»  without  fome  authority  to  the  point,  or 
fome  flrong  ground  of  convenience  or  neceflity,  that  this  court  would 
not  think  themfelves  warranted  to  fliift  the  burthen  upon  another  per* 
ion,  and  give  a  remedy  over  againft  the  mafter. 

That  upon  the  general  queflion,  whether  a  mafter  is  Kabfeferine^ 
dical  affiftance  to  his  fervant,  all  confiderations  of  humanity,  aftar^ 
gum  nts  drawn  from  fuch  a  view  of  the  fubje^r  ^  being  inapplicable;^ 
ought  to  be  laid  afide :  that,  if  under  the  law  as  it  flood,  ample prx>- 
vifion  was  made  for  the  fafety  and  cure  of  the  fervant,  fuch  topici 
mufl  be  inapplicable,  and  the  calls  of  humanity  were  iatUfied:  that 

II  the 
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tBe  Taw  had  made  this  provifibn  j  aad  confcquently  that  every  thing  j  yg  f ^ 
htyond  could  only  be  a  queftion  of  law  or  policy.  That  there  were  v.-^^^ 
no  circttmftances  ftated  in  this  cafe  to  make  the  mafter  irable,  as  there  Newtbt 
was  nothing  that  amounted  to  an  exprefs  undertaking ;  and  that,  if  wTlt- 
he  were  not  originally  liable^  this  muft  have  been  an  undertaking  for  tHi^B. 
the  debt  of  another » and»  not  being  in  writings  was  void  by  the  ftatute 
of  frauds.  That  the  queftion  then  was^  whether  the  mafter,  having 
loft  the  benefit  of  the  lervice,  and  paid  the  full  wages  of  his  fervant^ 
is  liable  al(b  for  medical  afliftance,  made  neceflary  by  an  accident  which 
arofefrom  the  mifcondudl  of  the  fervant;  and  which  was  an  offence^ 
for  which  he  was  fubjeft  to  a  penalty  by  [a]  the  1 3th  of  the  prfefeot 
king  ?  That  this  liability  muft  depend  upon  the  terms  of  the  contract 
with  the  fervant,  either  as  they  were  exprefled  or  implied.  That  the 
fxpre/s  contra^  was  in  this  cafe  for  wages,  board  and  Ibdging,  and' 
could  therefore  extend  no  further ;  and  that  in  many  cafes  it  was  for 
wages  only.  That  the  idea  of  an  implied  contrail,  ftated  by  Lord 
Mansfield iti  the  cafe  of  the  King  v.  Chri^cburcb^  if  meant  to  be  earned, 
to  this  extent,  wasfupported  by  no  authority;  and,  as  the  fettlement 
only  was  in  queftion  and  not  the  wages,  it  was  extrajudicial,  a  mere 
didum  and  not  an  authority :  but  that  it  was  not  fo  meant :  that  his 
lordfliip  immediately  added,  <^  Being  fent  to  an  hofpital  by  a  kind 
mafter  ought  not  to  hurt  the  fettlement :''  that  this  was  not  confiftent 
with  the  conftrudtion  put  upon  the  former  part  of  his  judgment :  that 
there  could  be  no  kindnefs  in  the  mafter's  doing  that,  which  he  was 
under  an  obligation  to  do:  that  the  uniyerfal  underftanding  and  the 
pra&ice  of  men  of  fortune  in  fending  their  ftck  (ervants  to  hofpitals^ 
where  they  neither  ought  to  be  fent  or  received,  if  their  mafters  were 
bound  to  cure  them,  proved  as  plainly,  as  the  filence  of  the  books 
upon  the  ftibjeA,  that  there  was  no  fuch  obligation  upon  the  mafter : 
and  that  this  cafe  dift^ered  materially  fxoin  thaf  which  had  been  relied 
upon,  as  this  was  not  an  ordinslry  ftcknc^fs  or  vifitation,  but  an  injury 
drawn  down  upon  himfelf  by  his  own  obftinacy  and  illegal  condud. 

That  every  argument  of  policy  was  in  favour  of  the  mafter:  that  it 
was  better  to  divide  the  burthen  by  aftefling  it  on  the  parifti  than  by 
throwing  the  whole  upon  an  individual;  and  that  it  would  difcou- 
rage  the  hiring  of  weakly  and  infirm  fervants,  or  occafion  their  being 
retained  only  for  a  term  not  fo  beneficial  to  themfelves  and  not  io 
favoured  by  the  law  as  annual  hirings. 

That 
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That  it  was  true,  that  part  of  the  demand  was  for  maiotCDance ; 
but  that  this  could  make  no  difference,  as  the  mafler  was  bound  to 
maintain  his  fervant  in  his  houfe  and  not  elfe where:  that  if  the  con- 
tradt  were  for  wages  only,  and  the  fervant  boarded  himfelf  with  ano- 
ther perfon^  or  by  a  fubfequent  contracf^t  with  his  mafter,  he  would 
not  be  intitled,  if  taken  ill,  to  board  in  another  place  at  the  expence 
of  his  mailer:  that  this  was  the  fame  cafe  without  the  circuity  of  two 
contradis:  that  it  was  befides  fcarce  polfible  to  diflinguiOi  what  was 
food  and  what  was  medicine,  for  every  thing  taken  by  a  perfon  in 
fuch  a  fituation  partook  of  each ;  and  that  the  maintenance)  which 
was  inconfiderable,  ought  therefore  to  go  with  the  cure,  which  was 
the  principal  expence,  and  fall  upon  the  fame  perfon :  but  that  at  any 
rate  the  mafter^  being  liable  on  his  contradl,  was  liable  only  to  the 
fervant,  with  whom  he  had  xontraded« 
Lord  Mansfield^ 

Whether  judicially  faid,  or  when  other  fubjeds  were  under  confi* 
deration,  I  cannot  help  thinking  in  general,  that  a  mafler  ought  to 
take  care  of  his  fervants  in  ficknefs.  Upon  every  principle  of  hu- 
manity he  ought;  but  the  queftion  here  isi  what  is  the  law?  and 
no  authority  has  been  produced  to  (hew  that  the  parifh  have  a  remedy 
over  againft  the  mafler;  and  it  cannot  be.  Parifhes  are  bound  to 
take  care  of  their  cafual  poor.  There  is  no  exprefs  contraA  to  this 
purpofe^  nor  can  any  be  implied. 
Buller]. 

I  think  too  it  would  be  very  difficult  to  get  over  the  firfl  objection 
to  the  form  of  the  adion;  for,  if  the  plaintiff  fues  as  an  officer^  he 
cannot  do  this  individually^  if  there  are  more  officers  than  one :  all 
mufl  be  joined.  If  he  does  not  fue  in  this  charader,  if  the  payment 
was  made  in  his  own  right,  he  is  a  mere  volunteer,  and  there  is  no 
pretence  for  the  adlioa. 

Willes  and  AJhburft^  Juflices,  concurring9 

Poflea  to  Defendant 
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Rex  V,  Inhabitants  of  St.  Mary  Lambeth. 

«  ■ 

TWO  juftices  by  an  order  remove  Frances  Gill^  otherwife  Afo-  GiTiog « 

thews,  from  the  parifli  of  St.  Mary  Lambeth  in  the  county  of  ^\p^i£e 

Surry  to  the  parifh  of  St.  Saviour  Soutbwark  in  the  fame  county.  iVamiArac- 

The  fcffions  on  appeal  adjudge  the  fettlement  to  be  in  St.  Mary  Lam-  ^^?^^^ 

beth^  quaCh  the  order,  and  ftate  the  following  cafe :  tStli^tht  par- 


That  on  the  i6th  day  oi  March  17811  the  pauper  was  bound  ap-  ty  applying 
prentice  by  indenture  for  five  years  to  "Jofefb  Cooke  of  the  parilh  of  *"'  *^' 
St.  Botolpb  London,  with  whom  fhe  continued  a  year  and  half; 
when,  having  flept  out  all  nighty  on  her  return  Cooke  and  his  wife 
told  her»  fhe  was  no  longer  their  apprentice  and  might  go  and  look 
for  another  place ;  and  gave  her  money  to  go  to  a  regifber  office  to 
hear  of  a  place :  after  this  fhe  continued  a  week  with  her  iaid  mafter^ 
when  hearing  of  a  place  ihe  agreed  to  hire  herfelf  as  a  fervant  to  Mn 
Harvey  of  the  parifli  of  St.  Saviour  at  40s. a  year:  Mr.  Harvey  came 
to  Cooke  and  eniquired  her  charader,  which  turmiig  out  fadsfadory ^  he 
hired  her  on  the  above  terms.  That  in  this  fervice  fhe  continiied  to 
live  nine  months  in  the  faid  parifh  of  St.  Saviour^  the  pauper  at  this 
time  was  under  the  age  of  twenty-one  years :  but  when  fhe  jeft  Mr. 
Cooke  the  indenture  was  not  delivered  up  nor  cancelled ;  but  Mrs.  Cooke 
told  her,  the  indentures  were  deftroyed:  this  was  not  true  as  to  both 
parts,  one  of  them  having  been  read  in  evidence.  That  the  pauper 
afterwards  went  to  a  friend's  houfe  at  Lambeth  where  fhe  lived  on  cha- 
xity,  but  not  as  a  (ervant ;  from  thence  fhe  hired  hcrfelf  as  a  fervant 

3  2  to 
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1785.  to  Mr.  Leaky  in  the  parifli  of  5/.  Siepbcn  Walbrook  London  at  5/.  per 

^-'v^  annum,  without  the  knowledge    of   Mr.   Cooke^  where  fhe   lived 

^v^  three  months:  during  this  fervice  (he  vifited  Mrs.  Cooke^  her  firft  mif- 

The  inhabi-  trefs,  and  acquainted  her  where  fhe  was,  who  faid  fhe  was  glad  of 

tants  of       \f 

Lambeth.  Bearcroft  and  Bond  G.  fhewed  caufe  in  fupport  of  the  order  of  fef- 
Wedne/day,  fious,  and  couicnde^,  that  either  there  never  was  any  fettlement 
JuK^x.         gained  under  thefe  indentures  at  5/.  Saviour^si  or  that  by  the  fame 

rule  a  fubfequent  one  was  eftabliflied  under  them  \n  Walbrook^ 

That,  as  to  the  firft  point,  there  was  not  fuch  an  affent  of  the  ori-* 
ginal  mafter,  as  was  neceffary  to  continue  the  fervice,  as  a  fervice 
under  the  indentures :  that  whether  the  parties  had  a  legal  capacity 
to  put  an  end  to  the  contradl  was  not  material;  for  there  can  be  no 
fuch  thing  as  a  fervice  under  an  indenture,  unlefs  the  mafter  ihallbave 
transferred  his  right  either  by  affignment  or  at  leaft  by  fome  aft> 
clearly  expreffing  his  aflent  and  recognition  ;^ of  the  party  as  ferving 
in  the  charadter  of  apprentice :  that  where  it  is  manifeft,  that  the 
mafter  had,  as  far  as  depended  upon  himfelf,  put  an  end  to  the  con- 
tradt,  he  neither  could  mean,  or  could  there  be,  any  fuch  continua- 
tion: that  the  whole  condudt  of  the  mafter  and  his  family  demon- 
ftrated,  that  they  confidercd  the  apprentice(hip  as  annulled:  and  if 
this  were  fo,  his  ads  ought  not  by  conftrudion  to  be  ftrained,  fo  as 
to  make  them  appear  to  have  a  different  objedl,  and  to  give  them  a 
different  effcd,  from  that  which  was  intended :  that  the  mafter^  hav- 
ing difcharged  her,  meant,  by  the  charader  he  gave  her,  to  do  aa 
aft  of  juftice  merely,  and  thought  of  nothing  lefs  than  of  transferring 
h         a  right,  and  meant  to  fpeak  of  her,  as  any  other  perfon  (he  had  fervad. 
would,   in  the  charader  of  a  fervant,  and  not  that  of  an  appren- 
tice; and  without  the  leaft  view  to  claims  of  any  fort  or  confequences: 
that  it  was  neceffary  alfo  that  the  fervice  ihould  be  as  an  apprentice^, 
and  the  mafter  having  diverted  himfelf  of  any  fuch  charader,  there 
could  be  no  fuch  fervice  any  more  than  any  fuch  intention  :  and  Bond^ 
after  citing  that  clafs  [d\  of  cafes,  which  ihew^  that  a  fettlement  may 
be  gained  under  a  fecond  mafter  by  a  fervice  with  the  affent  of  the 


[a]  St.  Olaves  'u,  Allhallow's.  Tr.  9  G.  8  Mod.  169.  Rex  nf,  the  Inbabictnts  of  Su 
George  Htnover  Square^  M.  8  G.  1734.  Bo^rr.  Setcl.  Caf.  12.  Rex  a;,  the  lohabitanti  o£ 
FreiningtoD,  £.  30  G.  2..  1757.  lb.  416,  Rex  v,  the  Inhabitants  of  Taviftock.  Tr.  7  G.  3. 

1767.  lb. 578, 
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fir  ft,  infifted  upon  thofe,  \a]  where,  the  mafter  meaning  to  annul      1785'. 
the  coniraft,  but  not  having  a  legal  capacity  fo  to  do,  the  fervice       v-^v^ 
under  the  fecond  mafter  did  not  give  a  fettlement ;  the  principle        ^** 
upon  which  Lord  Mansfield,  in  giving  judgment  therein,  having  been  The  inhabU 
the  want  of  ^*  privity  between  the  two  mafters,  that  the  fecond  fer-      """J  ®^ 
vice  was  therefore  not  a  carrying  on  of  the  bufinefs  of  the  firft  ma-    Lambbth* 
fter,"  and  that  the  fecond  fervice  was  not  ^*  performed  with  the  leave 
and  confent  of  the  firft  mafter/' 

That,  as  to  the  fecond  point,  if  the  fervice  at  St.  Saviours  could  be 
deemed  a  fervice,  aftented  to  by  the  original  mafter  as  a  fervice  of 
him,  and  a  "  carrying  on  of  his  bufinefs,*'  and,  as  fuch,  a  fervice  under 
the  indentures,  it  muft  have  the  fame  confequenccs,  and  give  a  fubfe- 
quent  fettlement  in  Walbrook  ;  for  it  was  ftated,  that  the  paupec  went 
to  the  original  matter's  houfe  at  the  time  flie  lived  in  this  latter  fervice, 
made  his  wife  acquainted  with  it,  and  that  the  fervice  was  by  her  ap- 
proved :  that,  though  mere  knowledge  was  not  fufficient,  approbation 
amounted  to  full  confent ;  and  a  fettlement  wa%  therefore  acquired  in 
Walbrook. 

Mingay  and  Palmer  were  in  fupport  of  the  rule  to  quafli  the  order 
of  feflions;  and,  upon  Mingay  s  ftating,  that  the  queftion  was,  whe- 
ther a  man's  giving  a  charader  to  a  fervant,  for  the  purpofe  of  her 
being  received  into  a  fervice,  amounted  to  a  confent. 
Lord  Maw  fields 

There  is  nothing  in  it.  The  indentures  fubfift ;  they  are  not  given 
up  or  cancelled;  and  the  power  of  the  mafter  over  his  apprentic« 
confequently  remains.  Giving  a  charader  of  a  former  fervant  to  one 
who  propofes  to  take  him,  unqueftionably  amounts  to  an  aftent  and 
approbation  of  the  propofed  fervice,  of  the  fervice  into  which  (he  is 
about  to  be  taken ;  and  by  fuch  aftent  the  mafter  has  precluded  him- 
felf  from  the  right  of  reclaiming  fuch  fervant  or  making  any  title  to 
his  future  fervices* 

JVilleSf  JJhburJl^  and  Butter^  Juftices,  concurring, 

Rule  abfblute,  and 
Order  of  Seflions  Quaftied. 


[a]  Rex  n/.  the  Inhabitants  of  Audrey.  H.  31  G.  s«  175S.  lb.  441.  Rex  v.  the  Inhabi- 
tants 0/  St.  Luke,  Tr.  5  G.  3.  1765^  lb.  542.  Rex  v.  the  Inhabitanu  of  Notion,  M,  9  G.  |< 
J76S.  lb.  629. 
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Iftkitreb  a 
pofidft  aTcr- 
aettt  of  dll* 
obtdicDce  to 
the  order  of 
a  coort  of 
competent 
jortfdiaioo, 

an  indi^ 
mentis  good, 

without  a  ill- 
reft  allc£:.- 
tion  of  tKar» 
which  is  the 
foandation 
of  fuch  jurif- 
di^on :  nor 
can  a  defen- 
dant oiher« 
wife  avail 
bimfelf,  ei- 
ther at' the 
trial  or  elfe- 
where,  bnt 
by  fhewing  a 
want  of JU' 
rifdidion  in 
the  court* 


Rex  V.  Thomas  Mytton,  Efq. 

rV^  a  motion  in  arrefl;  of  judgment  upon  an  indiAment  againft  tlu 
defendant,  tried  at  Sbrewftmry  before  Eyre  B,,  for  negledbg  to 
make  out  a  correct  lift  of  the  number  of  his  male  fervants,  and  nuke 
payment  for  the  fame  in  conformity  to  the  flatute  21  Geo.  3*  \a\^ 

The  indidment  (lated»  that  at  the  general  quarter  fefiions  of  the 
peace  of  our  fovereign  lord  the  king  held  at  the  Guildhall  in  SbrewJ^ 
pury  in  and  for  the  county  of  Salop  on  Tuejday  in  the  week  next  after 
the  feafl  of  the  tranflation  of  St.  Thomas  the  Martyr  (to  wit)  the 
13th  day  of  July  in  the  twenty-fourth  year  of  the  reign  of  our 
fovereign  lord  George^  &c.  and  in  the  year  of  our  Lord  17B49  before 
&C.  jufdccs  affigned,  &c  upon  the  appeal  of  John  Faulkner^  fupenri-^ 
for  of  excife,  againft  the  judgment  bearing  date  the  firft  day  of  iS^ 
msember  then  and  now  laft  given  by  Henry  Ifbitmore^  cterk,  bachelor 
of  laws,  and  Thomas  Whitmore^  Efquire,  two  of  his  majefty's  jufticea 
of  the  peace  for  the  county  o^  Salop  aforefaid,  upon  an  information 
and  complaint»  bearing  date  the  28th  day  of  OSlober  then  and:  now 
laft  exhibited  by  the  faid  John  Faulkner  upon  oath,  as  well  for  hia 
majefty  as  himfelf,  to  and  before  the  faid  Henry^Wbitmore  and  Tho^ 
mas  h^bitmore  and  others  their  fellow  jufticea  againft  Thomas  Myttm 
Efquire  of  Stanley  in  the  faid  county,  for  neglecting  to  make  out» 
£gn  and  deliver^  or  caufe  to  be  delivered  a  correal  lift  of  the  true 
number  of  male  fervants  by  him  retained  or  employed^  and  to  make 
payments  for  the  fame  according  to  the  ftatute  in  fuch  cafe  made  and 
provided;  whereby  the  faid  Thomas  My t ton  incurred  a  penalty  of 
twenty  pounds,  by  which  they  the  faid  juftices  (he  the  faid  TSmms 
Myttm  appearing  before  them  at  the  time  and  place  appointed  by 
their  fummons  on  the  faid  information)  having  e^tamin^  evidence 
upon  oath  upon  the  matter  of  fad  arifing  on  the  faid  information, 
refpeding.the  faid  Thtmas  Mytton baving  negleded  to  infert  the  name 
oi  Anthony  Fryer  as  one  of  his  fervants  in  the  lift  by  him  delivered  ta 
hit  majefiy's  ofiicers  of  excife,  and  to  make  payment  for  him  as  a  fer- 
vant,  did  adjudge,  that  the  faid  Thomas  Mytton  had  not  negleded)  aa 
was  fiated,  or  as  in  the  faid  information  was  alledged,  and  did  difmiia 
die  faid  information'  and  complaint ;  and  did  alfo  adjudge  that  the 


^^ 
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faid  Anthony  Fryer  was  not  a  uxable  fervant :  and*  upon  reading  the  lyS^. 
faid  information  and  jttdgmenti  and  hearing  what  could  be  faid  by 
counfel  and  witnefies  on  both  fidest  the  (aid  court  of  general  quarter 
fellions  thought  fit  and  did  adjudge,  that  the  faid  Homas  Mytttm  was  Thomas 
guilty  of  the  charge  contain^  in  the  (aid  information,  and  that  the  ^^^^^^ 
faid  Thomas  Mytton  had  thereby  incurred  the  penalty  of  twenty  ^* 
pounds:  bat,  in  confideration  of  the  circumftances  of  thecafCf  and. 
upon  the  prayer  of  Mr.  Hart  of  connfel  for  the  faid  Thomas  Myttm^ 
the  faid  court  thought  fit  and  did  mitigate  and  leflen  the  faid  penalty 
to  the  fum  of  five  pounds,  being  one  fourth  of  the  faid  penalty  over 
and  above  the  fum  of  ten  pounds,  being  the  reafonable  cofis  and 
charges  of  the  officer  in  the  profecution  of  the  faid  Thomas  Mytton 
upon  the  faid  information :  and  the  faid  court  did  further  order,  that 
the  faid  Thomas  Mytton  fhould  forthwith  i  upon  notice  of  that  order 
and  demand  thereof  made,  pay  unto  the  faid  John  Faulkner  the  fum 
of  fifteen  pounds,  the  fourth  of  the  faid  penalty,  and  the  reafonable 
cofts  and  charges  of  the  faid  John  Faulkner  in  the  faid  profecution  ; 
and  that  it  was  ordered  accordingly  by  the  court,  as  by  the  faid  judg- 
ment and  order  it  doth  and  may  appear:  of  which  faid  judgment 
and  order  of  the  faid  court  of  quarter  feffions  the  aforelaid  Thomas 
Mytton^  in  the  faid  order  mentioned,  afterwards  (to  wit)  on  the  ptk^ 
day  of  February  in  the  faid  year  of  our  Lord  1784  at  Stanley  aforefaid^ 
in  the  parifh  of  Aftley  Abbotts  in  the  faid  county  of  Salop^  had  due 
notices  and  the  faid  fum  of  fifteen  pounds  in  the  faid  order  men* 
tioned  was  then  and  there  demanded  of  the  faid  Thomas  Mytton  by 
the  faid  John  Faulkner  :  neverthelefs  the  faid  Thomas  Mytton^  at  the' 
pariih  oi Aftley  Abbotts  aforefaid,  in  the  county  of  Sahp  aforefaid,  after- 
wards {to  wit)  on  the  faid  ninth  day  oi  February  in  the  year  of  our 
Lord  laft  aforefaid  and  continually  afterwards  until  the  diy  of  taking 
this  inquifition  at  the  pariih  aforefaid  in  the  county  aforefaid,  unlaw- 
fully ac^d  contemptuoufly  did  neglcQ:  and  refufc  and  ftilldoth  negle^ 
and  refufe  to  comply  with,  obey  and  perform  the  faid  judgment  and 
order  of  the  faid  court  of  quarter  feffioni,  and  to  pay  unto  the  faid  Jobn^ 
Faulkner  the  faid  fum  of  fifteen  pounds,  the  fourth  of  the  faid  pe- 
nalty, and  the  reafonable  cofls  and  charges  of  the  faid  John  Faulkner*^ 
although  the  faid  Thomas  Mytton^  after  fuch  notice  of  the  aforefaid 
order  (to  wit)  on  the  day  and  year  lafl  mentioned  at  the  parifh  afore- 
faid in  the  county  aforefaid,  was  required  fo  to  do,  in  contempt  of 
our  faid  lord  the  king  and  his  laws,  and  to  the  evil  example  of  all 
others  in  the  like  cafe  oflFending,  and  againfl  the  peace  of  our  fovcreign 
lord  the  king  his  crown  and  dignity.. 


\ 
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To  this  indiftment,  upon  which  the  defendant  was  found  guilty, 
Caldecott  \\^^  taken  three  objediiohs:  ift,  that  it  did  not  (late  the 
original  proceedings  before  the  juftices  any  otherwife  than  by  way 
of  recital :  2d,  that  no  time  was  mentioned  within^  or  at,  which  the 
offence  was  committed:  3d,  that  it  did  not  (late,  that  the  fervant  was 
retained  in  any  o^  thofe  capacities,  enumerated  by  the  aft,  aa  fub- 
jedting  to  a  penalty. 
Wedne/day,  And  now  Cowper  and  heyccjler  (hewed  caufe  againft  the  rule  iri 
^^"^^'^  arreft  of  judgment;*  and,  affirming,  that  the  allegation  was  politive 
and  direft^and  not  recital,  infifted,  that  all  the  reft  was  merely  for 
the  confideration  of  the  juftices  below,  and  was  nqt  open  to  the  party 
here:  that  it  was  all  before  the  feffions,  and  this  court  would  not 
review  their  adis;  n(»r  was  that  at  all.  neceffary;  as  this  was  an  in- 
di£lment  for  difobeying  an  order  of  feffions. 

Caldecott  ^nd  Bower ^  in  fupport  of  the  rule  to  arreft  the  judgment, 
infifted;  ift,  that  nothing  had  been  offered  in  argument  to  fupport 
the  propofition,  that  this  offence  was  not  charged  in  the  indidlmeot 
altogether  by  way  of  recital :  that  by  this  ftatute  all  profecutions  are 
to  be  heard  and  determined  by  two  juftices,  with  liberty  to  the  party 
aggrieved  to  appeal  to  the  quarter  feffions,  whofe  judgment  is  final: 
that  the  indictment  ftated,  that  ''  at  the  quarter  feffions  upon  the 
appeal  of  M.  againft  a  judgment  of  A.  and  £.,  juftices,  upon  an  in- 
formation for  a  negleft,  whereby  M.  incurred  a  penalty,  by  which 
the  faid  juftices,  having  examined,  &c.  adjudged,  and,  upon  reading 
the  faid  information  and  judgment,  the  quarter  feffions  adjudge :" 
that,  if  that  part  of  the  above  inftrument  which  fpoke  of  the  "  pe- 
nalty incurred,  by  'which  the  two  juftices  adjudged,"  could  be  fup- 
ported,  as  being  intelligible  and  conveying  any  meaning  whatfoever, 
ftill  the  whole  was  merely  recital  upon  recital:  that  there  is  no  ex- 
prefs  averment  either  of  the  information,  judgment,  or  appeal :  no 
pofitive  charge  of  the  judgment  of  the  two  juftices,  which  is  neceffary 
.  to  give  jurifdidion  to  the  court  of  quarter  feffions:  that  there  ought 
to  have  been  a  dire£t  allegation  of  that,  which  is  the  very  foundation 
of  the  proceeding:  that,  where  a  fingle  count  in  a  declaration  ia 
trefpafs  had  begun  by  way  of  recital  and  not  with  an  averment  of  the 
fadt,  judgment  has  frequently  been  arrefted;  and  that  no  inftance 
can  be  produced  to  the  contrary  in  criminal  cafes,  in  which  the  rule 
has  never  been  relaxed.     That  in  the  cafe  of  \a\  the  King  v.  White 


£tf]  E.  22  G,  3. 1782^  ante  183. 

and 
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and  Eling^  x^vhich  was  an  inHi£lment  for  difobeying  an  order  of  a  juftice 
for  reimburfing  pari(h  officers  the  expences  of  the  maintenance  of 
the  family  of  a  fubftitute  in  the  militia,  it  was  objeded,  that  it  did 
not  appear  other  wife 'than  by  inference,  that  there  had  been  any 
previous  order  of  maintenance  to  give  the  magiftrate  a  jurifdidtion ; 
and  the  indictment  was  quafhed ;  Lord  Mansfield  faying,  ''  In  in- 
di^ment  the  crime,  with  which  the  defendant  is  charged,  muft  ap- 
pear with  a  fcrupulous  certainty;  and  here  it  is  difobedience  to  the 
order  of  a  juftice.  Now  it  muft  appear  upon  the  face  of  the  indift- 
ment,  that  this  was  a  legal  order  ;  for,  if  it  is  not  fo,  difobedience  to 
it  is  no-  crime."  And  in  the  cafe  of  [^]  the  King  ▼.  Winjhip  and 
Grunwellj  which  was  an  indidlment  for  dtjbbeying  an  order  of  leffions? 
for  paying  to  a  pauper  the  arrear  of  her  allowance,  the  court  held, 
that  if  it  is  not  alleged  in  an  order,  which  is  the  groundwork  of  the 
charge  in  an  indictment,  that  fuch  order  was  made  upon  oath,  or  if 
it  is  made  with  reference  to  another  order  which  is  not  ftated,  fuch- 
indiCtment  is  bad  :  and  Lord  Mansfield  faid,  "  The  previous  queftion 
is,  whether  this  order,  for  difobedience  of  which  the  defendants  are 
indicted,  is  a  good  and  legal  order  upon  the  face  of  it.*'  '^  The  fef- 
fions  order  all  arrears  of  the  weekly  allowance  to  be  paid  :  this  order 
has  a  reference  to  a  former  order,  which  former  order  is  not  ftated.'* 
•'  This  order  then,  not  being  ftated ;  or  found  to  have  been  made 
upon  oath,  is  clearly  bad ;  and  there  is  no  inforcing  it ;  taking  it 
even  for  granted,  that  the  juftices  have  an  original  jurifdiCtion  at  the 
feflions/' 

That,  if  this  is  not  neceflary,  and  juftice  fiiould  have  been  done  at 
the  quarter  feflions  by  their  having  entertained  jurifdidion  without 
any  judgment  of  two  juftices  to  found  it  upon,  the  defendant  under 
the  decifion  at  nifi  prius  would  be  without  remedy.  It  was  there* 
obje^^ed,  that^there  exifted  no  fuch  judgment,  as  the  indictment  fta- 
ted ;  and  the  profecutor  was  called  upon  to  prove  it.  It  was  anfwer— 
ed,  that,  the  judgment  being  only  recited,  fuch  proof  was  unnecef- 
fary :  and  of  this  opinion  was  the  court.  If  then  it  was  not  open  to 
the  defendant  at  the  trial  to  ihew,  that  no  fuch  judgment,  as  the  in- 
dictment recited,  had  any  exiftence,  hdcauie  that  judgment  was  only^ 
recited;  and  he  cannot  bave  his  advantage  of  it  here,  becaufe  fuch* 
recital  is  lufficient,  and  becaufe  it  need  not  be  direCtly  averred,  no- 
thing more  will  be  neceflary  in  an  indictment  for  difobedience  of  an 
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order  of  feffions,  than  for  a  profecutor's  counfel  toadvifc  what  it  will 
be  proper  to  ilate,  as  a  foundation  for  the  proceeding*  and  to  (late 
this  by  way  of  recital ;  and  then  ail  enquiry  is  precluded,  and  every 
previous  ftage  of  the  bufiriefs  mud,  by  intendment  of  law,  be  taken 
to  have  paflfed^  as  if  it  actually  had  pafled. 

2.  That  it  Hiould  have  appeared,  fomewhere  at  leaft,  upon  the  in-- 
didment,  at  what  time  the  fervant  of  the  defendant  was  retained  ;  as 
the  retainer  might  have  been  before  the  zfX  took  place,  or  the  infer-* 
mation  might  have  been  lodged  before  the  period,  within  which  the 
penalties  were  to  attach,  had  elapfed. 

That  it  is  laid  down  \a\  that  nothing  material  in  the  defcription, 
nature  or  manner  of  a  crime  can  be  fupplied  by  any  intendment  or 
implication  whatfoever  :  that  in  every  indidment  time  is  a  material 
allegation :  that  it  is  an  undoubted  principle,  that  none  can  be  good 
without  precifely  ihewing  a  certain  year  and  day  \b\  of  the  material 
fa&s  alleged  in  it:  that  this  was  indifpenfable  here,  as  without  a  re- 
ference to  time  no  offence  exifts:  and  it  is  more  particularly  neceffary, 
upon  the  form  of  this  indidhnent,  in  order  to  give  jurifdidion  to  the 
court  of  quarter  feifions,  whofe  judgment,  as  dated  in  this  indidment, 
isi  that  the  defendant  is  guilty  of  the  charge  contained  in  the  /aid 
information.  The  information  then,  as  recited  in  the  indidment,  is 
referred  to,  as  the  foundation  of  all  thefe  proceedings;  and  the  quef- 
tion  then  is,  does  the  (aid  information,  fo  recited,  contain  a  defcrip- 
tion of  any  offence  ?  That  without  dating  fome  time,  within  which 
the  fad  charged  was  committed,  there  can  be  no  offence ;  as  the 
retainer  might  have  been  before  the  ad  took  place,  or  within  the 
period  before  the  penalties  under  it  arofe. 

That  almoft  every  other  requifite  of  the  ftatute  is  minutely  ftated 
in  the  information  referred  to ;  but  that,  if  the  time,  which  consti- 
tutes the  offence,  is  not  neceflary  to  be  dated,  not  even  any  previous 
ad  or  authority  is  neceffary  to  be  dated,  but  merely  that  the  defend* 
ant  bad  difobeyed:  for,  if  any  previous  ad  is  nec^ry,  it  muft  be  a 
legal  ad  and  fuch  as  Chews  an  authority :  that  fuch  indeed  had  been 
the  argument  on  the  other  fide,  but  that  this  dodrine  was  diredly 
and  pointedly  contradided  by  Lord  Mansfield  in  the  cafes  cited,  whick 
were  each  of  them  indidments  for  the  fame  offence,  difbbedience  of 
orders:  but  that  the  informaiioa  referred  to  in  this  indidmenc  with* 
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out  any  time  mentioned,  can  give  no  more  authority  to  the  quarter      178  c. 
feflionsy  than  if  it  had  been  made  for  nonpayment  of  a  debt  con-      wv^^ 
trailed  in  trade,  or  any  other  thing  for  which  there  is  no  pretence        ^"^ 
of  jurifdidion  in  the  juftices:  that  the  a£t  therefore,  which  the  in-     tromas 
didment  refers  to,  as  the  foundation  of  the  guilt  imputed,  not  ap-    Mttton. 
pearing  to  be  any  oflFence,  the  jurifdidlion,  which  tht  court  of  qiiar-        ^^^' 
ter  feffions  entertained  upon  the  fubjed,  muft  have  been,  as  far  as 
appears  in  thi3nn(lrument,  without  any  legal  warrant  and  authority  ; 
and  confequently  the  whole  proceeding,  and  every  thing  built  upon 
it,  is  void. 

3*  That  the  indidlment  (hould  have  dated,  that  the  fervant  was 
retained  ip  one  of  the  capacities,  enumerated  in  the  ad,  as  fubje^ting 
the  mailer  to  a  penalty,  and  fhewing  the  authority  exercifed  not  to 
be  an  ufurped  authority.  That  for  fuch  omiffions  judgment  has  in 
many  inftances  been  arrefted  in  civil  adionst  that  in  the  cafe  of 
{tf  ]  Reajon  v.  Lijle^  which  was  an  action  of  debt  upon  the  game  laws, 
and  where  the  zfX  4  and  5  (X:jAnn  c.  14.  mentions  particular  dogs,  as 
greyhounds,  lurchers  and  fetting  dogs,  judgment  was'  arrefted ;  be- 
caufe  the  declaration  only  charged,  that  defendant  ufed  a  dog  to  kill 
game,  without  fhewing,  that  it  was  any  of  the  dogs  defcribed  in  the 
ad.  That  there  was  the  fame  defed  in  this  indiQment,  as  it  did  not 
bring  the  defendant  within  the  proviGons  of  the  ad. 

In  a  word,  that,  to  have  been  good,  the  indtdment  fhould  have 
been  intelligible ;  fhould  have  diredly  and  pofitively  flated,  that  a 
certain  information  had  been  exhibited ;  and  that  at  a  certain  time  a 
fervant  of  a  certain  defcription  had  been  retained:  and  that  then 
there  would  have  appeared  upon  the  face  of  the  inftrument  an  of- 
fence indidable  by  an  exifting  lawi  and  a  fubjed,  of  which  the 
court,  that  convided,  had  cognizance. 
Lord  Mansfiel4* 

The  foundation  of  the  indidment  is  the  order  of  feifions  ;  and, 
if  the  feffions  have  jurifdidion,  you  cannot  go  into  the  regularity  of 
their  proceedings. 
Buller^  J. 

The  gift  and  foundation  of  the  indidment  is  the  order  of  fef&ons; 
and  that  is.  ftated  pofitively.  The  objedion  is,  that  the  ads,  upon 
which  the  feflions  ground  their  authority,  arerecited  only.  Now 
the  ground  of  th«  indidment  is,  that  you  have  not  obeyed  the  order 
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of  feffioos :  and  we  camiM  by  a  fidewtod  in(|utrc  into  the  regularity 
of  the  ipfoceedings  of  a  court  of  competent  iaothority.  So  that  the 
adl  18  done  by  thofe»  that  have  jwifdnftton,  it  is  enough ;  and  nor- 
thing cx>uld  have  ferved  you  at  the  trialy  but  to  have  jQiewn  that  the 
k&otn  had  DO  jarifdtdion. 

in  the  Kingy.  IVbitc  and  Eaiing  it  did  not  appear,  that  the  coort 
had  -ally  jurifdtQion;  and,  in  the.ga«ie  law  cafe,  it  wot  necedkry  to 
bring  tliedog  within  the  defcriptioa  of  the  ftatiite. 

Rule  difcharged. 


Rex  V.  Inhabitaints  of  Eyford. 


Wtere  it  ii 
dottbtfttl 
whether  a 
place  U/^a/« 

Ij  a  vUU  it  is 
enoagh  to 
jottifyaDap- 
poiatmeat  of 
overfeert  for 
fach  place, 
that  the  M- 
fiona  return, 
it  16  fo  by 
rtfuioihn. 


T^WO  jufticea  nominate  Mid  appoint  John  Rtp^et  and  Silus  WeSs^ 
iUbftatttiaVboicrfeholderb of  the  viHagedf  £y/^ri  in  the  county  of 
Cloucefier^j  dve^feers  of  the  poor  of  £y>dn/^aibr6faid.     The  feffions  oa 
^pptfall  -conficm  thh  appointment,  and  ftalte  t^  following  cafe: 

That  Eyfordis  un  extraparochial  place,  confifting  ait  pnefenft  6£  a 
ihadflcfn  houft  add  a  Airm  houfe,  occupied  by  diflFerentt  perfons^  but 
lK3ilh,  together  with  the  eftate  thereto  belcviging  (df  the  yearly  value 
of  fix  hundred  pdtfn^)  the^operty  of  one  peffon :  «bK  twenty^ve 
yekn  tigo'dietie  WM  iti  the  faibe  place  a  cottage  now  gone  ro  *d^ayt 
\ht  feite  of  whiiSh  was  at  f  he  riaie  df  ttie- hearing  this  appeal  dovere^ 
by  a  plantation.     In  1727  the  occupiers  of  the  twd  ptefem  henifes 
aded  as  overfeert  of  the  poor  ^of  the  hamlet  of  Eyford\  and  in  1748 
WiUicm  Wanlty^  the  theh  owner  of  the  faid  eftate  and  occupier  of  the 
"inanfidnitfdi^raid^  acknowledged  himfefffo  be  liable  to  mainvain  eeiv 
tain  paupers  belonging  to  the  &id  hamlet  bya<cet4ij[ibare  diily^How^ 
ed :  and  the  paupers  were  accordingly  relieved  by  his  tenatlt  tifiding 
in  the  farm  ^houfe  tffore&id,  till  within  theTe  'fifteen  yeavs ;  during 
the  hitter  ptirt  of  which  time  the  eftate  in  qifeftion  camie  info  the 
poflcftion  of  Mr.  'Dolphin.    Mr.  Dolphin  was  a  juftice  df  the  peace, 
'  and  at  his  death  left  his  widow  in  the  poflfeifion  of  the  manfionhoufe» 
at  which  time  there  wm  liAcewife  a  widow  in  |M>ffi^on  of  the  faria 
afonTeiiiid:  aindlt  iis  not  till  %vithin  thefe  two  yeiir«  that  there  has  been 
'any  fiibftantidl  houleholder  in  Eyf&rJ^  qualified  to  ferve  as  overfeer* 
Frdm  the  year  17(^9  to  the  prefedt  time  the  returns  of  mien  qtiallfied 
to  ferve  in  the  militia  have  been  made  to  the  deputy  lieutenants  by 
the  prefent  occupier  of  the  farm  houfe  aforefaid,  who  fubfcribed  fuch 
returns  as  conftable*.    That  the  pecfons  appointed  overfeerB  are  fub* 
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Jtantial  houfeholders  in  E^ord  occupying  the  tno  boufei  afore- 
faid. 

Beareroft^  Cljiford  and  Bragge  (hewed  caufe  in  fupport  of  this 
api^ointment;  and  Bearcroft.  contended,  that  the  queftion  was  not 
whether  this  place  might  have  been  a  proper  fubjed  for  fuch  an  ap- 
pointment ;  but  whether  the  appointment,  after  the  juftices  had  made 
it,  was  illegal  ?  That  this  was  a  very  diff'erenc  cafe  from  that  of  a 
mandamns ;  where  the  court  will  require  full  fatlsfaftion,  before  ther 
compel  magiftrates,  in  whom  the  law  lodges  a  difcretinn,  to  iSt  againJt 
the  declared  fenfe  of  their  duty.  What  then  are  the  legal  requifitcs 
in  this  cafe  i  That  the  parties  nominated  be  fubflantial  houfe- 
holders, and  that  the  place  appear  to  be  a  vill.  That  if  thefe  fa^s 
were  negatived  by  the  cafe,  it  would  (>e  fatal ;  but  that  they  are  here 
politively  found.  That  here  are  repeated  agings  as  overieers  ;  abd 
overfeers  are  ofiicers  known'  only  in  vills:  that  a  certificate  has  alfo 
been  granted;  and  there  has  been  a  cooftable.  That  fuch  ofEces 
import,  and  from  them  the  court  will  infer>  fubftantiality  and  refpoi]i- 
libilityj  and,  that  there  actually  now  are  fuch  fubflantial  houfe- 
holders, the  cafe  finds.  '  . 

Cfyfford.  That  to  this  purpofe  it  was  enough,  that  a  viU  be  fb 
by  reputation  only,  had  been  adjudged  in  the  cafes  of  {a]  Hilton  r. 
Pa:wUf  and  [i]  Nicboh  v,  IVaiker  and  Carter:  ^t  this  place  myft 
have  had  fuch  a  reputation,  or  the  chief  conftahle  would  not}  under 
the  ft.  2  G,  3,  c.  20.  §  4?.,  have  required  the  cpnftable  of  this  f^hpe  to 
return  his  lift  of  perfons  qijalified  to  fei^e  in  the  mflitia  ;  nor  vould 
4  return  have  been  made  in  that  chara£ter:  that  this  place/  even  m 
point  of  law,  anfwers  the  defcriptipn  of  a  viJJ,  as  defined  by  X>6rd 
Ckfke;  [cl  villa  eft  ex  pluribus  manfionlbus  :  that  if,  by  rpfer/snce  to 
other  confiderations,  not  lefs  than  three  houfes  have  been  holden  pe- 
ceBsry  to  l^tisfy  thefe  words*  as  the  cafe  finds  that  there  6qd  been 
a  third  houfe  in  this  place,  the  (arae  authority  again  attai^es,;  f6)r 
Lord  Coh  iq  the  fame  page  jfays,  "  that  if  a  town  be  decayed  fo  as  no 
houfes  remain,  yet  it  is  a  town  In  law:  that  it  Is  fo  even  in  hb- 
roughs  ^*  and  he  inftances  Old  Sarum,  as  fending  in  it '•  decayedftatc 
burgefles  to  parliament :  and  ^his  borpi^g^  hqtv  cgnfift^s  l^ujt  jpf  one 
houfe.     He  added,  ttat  Ae  a)>oVe  authority  sv^Sflaae^v::^  wi^at 
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fell  from  Pt^ge  J.  in  the  cafe  of  [a]  the  King  v.  the  Inh^bitMti  t^j 
Denlam. 

Bragge.  That  the  principle!  which  muft  govern  this  cafey  is  laid 
The  Tnhabi-  down  in  the  King  v.  Denham  by  Lord  Hardwickey  who  adopts  it  froni 
tanu  oi  Parker  Ox.  J.  [^j.  It  is,  •*  that  a  fettlement  might  be  gained  in  aft 
^voKD.  extraparochial  place^  confiding  of  more  houfcs  than  bne.  To  as  tocom^ 
under  the  notion  of  a  town  or  village;  and  that,  where  the  place 
was  fuch  as  might  come  under  the  notion  of  a  village  or  towiimip, 
the  court  might,  within  13  and  14  Car.  2.  c.  12.,  oAUge  the  juflice^ 
to  appoint  overfeers."  That  juftices  may  then,  and  ought  where  the 
cafe  calls  for  it»  'exercife  this  power,  without  the  interpofition  of  the 
court:  *'  that  upon  a  cafe  ftated  his  lordfhip  adds,  the  judgment  of 
the  courtj  as  to  wbat  is  a  townfhip  or  village,  mud  be  guided  by  the 
circumftances ;*'  and  that  the  circumftances  here  dated  are  abundantly 
fufficient  to  lead  to  a  conclufion  in  favour  of  this  appointment-  That 
with  refpeA  to  the  cafes,  that  may  be  infided  upon  on  the  other  fidet 
they  are  all  didinguifhable  from  the  prefent :  that  in  the  ca(e  cited  of 
the  Kingv.  Denbam^  as  alfo  in  that  of  [c\  the  King  v.  the  Inhabitants 
ofBehmr  cited  therein^  there  were  only  two  houfes,  and  there  never 
were  any  officers:  that  in  [^J  the  King  v.  the  Inbalniants  of  the  Mancr 
pfGrafton,  there  never  had  been  any  officers :  that  ii)  [r]  the  JQ'ng  v. 
tbe  Inhabitants  tf  Welbeck  in  Nottingbamjhire^  it  is  exprefsly  dated, 
that  it  was  not,  nor  never  was  reputed  to  bd  a  village :  that  the  Kvig 
V.  Shw>Ier  and  jitter  [f\  was  a  fraudulent  attempt  in  part  of  the 
^  pariih  to  withdraw  themfel  ves  and  avoid  the  burthens,  that  lay  upon 
the  pariih  at  large.  That  in  the  cafes  of  [>]  the  King  v.  the  JfJIices 
of  Middlefex%  and  [i&]  Peart  and  another  v.  Weftgartb  and  anotbfr,  the 
^me  obje^ion  of  fraud  was  infided  upon  ;  and,  being  parts  of  pa- 
xiihes,  they  were  not  in  judgment  of  law  under  the  circumdances 
intiUed  to  the  aid  of  the  d.  13  and  14  Cor^  a:  that  the  cafe  of 
£/]  the  J^'i^r^  V.  the  Inhabitants  g/  Uttoxeter  was  alio  a  con  ted  between 
different  branches  of  the  fame  pariih;  but  that  there  is  no  ^fe,  where 
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an  extraparochial  place,  circumftbnced  and  called  upoa  at'thia  place      17S54 
has  been,  iiaa  not  been  compelled  to  maintain  its  own  poor:  that  the      ^"fj^ 
cafe  of  [a]  the  Ktng  v.  tie  J^^ices  of  Beifordfl.ir^  was  that  of  a  manda-       ^** 
mu8,  and  the  fadsalfodtftinguiih  it;  as  in  that  cafe itbere  oerd:  were  TlMiXB^^«iHr 
any  officers,  though  there  was  an  iattempt  to  £hew,  there  had  been  a    ^^^^ 
cooAable :  in  aofwer  to  a  qneftion  of  his  lord(hip'%  who  wire  the  api^ 
pellanis  in  the  prefent  cafe,  he  then  obfertred,  tbili^xM&e  of  them  iTtras 
the  man,  who  had  ferved  this  very  office:  that  in  the  cafe  of  \6'\  the 
Kn^  V.  Bj^nJf  Dini/an  J.  fays,  that  the  appointment  of  doe  over-*> 
feer  may  nand :  that  what  Lord  Hardwicke  fays  in  the  Denbam  cafe, 
as  to  the  v^bdle  parijh  htm^  perpetual  ovcxittn^  where  there  are  only 
two  houfesi  is  by  way  of  queilion  only,  and  the  fadis  here  differ;  for 
here  are  three  houfes  as  well  as  perfons  capable^  who  have  adually 
ferved  two  of  thefe  offices. 

'  Wilfon  J«>  in  fupport  of  the  rule  for  quaihing  this  appointment)  ia*^ 
iifted  ;  that  the^fole  tjueftiob  was>  whether  tfaii  place  w|is  really  or 
by  reputation  a  Vill  ?  That  this  miift  depend  wpon  fiich  ads  of 'par* 
liament  and  deci0onis  upon  the  ful^ei^  fisiafipubl  to  did  fads  flated 
to  the  court:  that»  as  to  the  argudbeod  of  prefumption  in  favour  of 
the  appointment^  and  that  the  magiftrates  and  court  of  feffiobs  mud 
be  fuppofed  to  have  done  right*  till  it  was  fhewn  that  they  had  done 
wrong,  the  anfwer  was ;  that)  till  the  ad  of  Car^  2,  there  could  be 
no  appointment  of  overfeers  by  judiccs:  that  it  is  not  very  dear, 
\c\  that  fuch  appointment  in  other  than  the  northern  counties  can  le* 
gaily  be  made  at  all  under  that  fiatute:  that,  in  the  King  v.  the  Inhabit 
tants  of  Denbam f  Lord  Hardwicke  had  faid»  that  that  aUme  was  a  very 
liberal  eonfiruSion :  thati  the  intent  of  the  ad  therefore  being,  only  at 
xnxA  to  empower  themr  to  divide  parifl^es^  it  was  goihg  too  far  to  give 
them  that  authority  in  extraparochial  places :  but  that,  evoi  if  the 
law  muftbe  taken  to  be  fo  ellabltflied,  ffiU  it  muft  iappeafi  upon  the 
fads  ftated,  that  the  place  is,  adually  or  by  reputation,  a  townihip  ex: 
village^  or  the  Juftices  have  done  vnx)ng ;  and  confequently  that  all 
the  cafes  on  niaiidamusV  are  in  point.-  Are  then  thine  riquifites  to 
be  found  in  the  cftfe  ftated ?  Certainly  1  not;  but  its  whol^  amount 
is  (iogly*  that  this  is  an  extraparochit|  place.  .  BiU  it  ia  faid;  thatf  if 
not  exprefsly  ftated,  it  neceflarily  arifes»  it  may  bfe  c^UeBed^  from  the 
particular  fads  ftated.    This,  I  fay,  the  couit^oaonet  do:  it  it  sot 
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tiietr  proTince  t^coUed  ixlatter  tA  fieid.  What  if  a  vUI^  is  ftrlAlf 
matter  of  law ;  but  whether  any  place  is  or  is  not  a  vill  by  reputadoot 
ia  a  faA  to  be  ftated  by  the  court  bdow.  But  whan  are  thefe  fa^ 
fiififled  ttpoQ  as'  .fo  particular  ?  The  cafe  indeed  lUte^  aa  adiagy  us 
(KtrftdTy  iiut  not  aay  appcantiaent ;  and,  till  a  legal  appointment ; 
tfaere  can.  be  no  legal  officer :  neither  ir  any  fuch  p^&Aable,  doy  (oa*» 
ftable  undeii  fuch  aS^appointment^  dated :  that  .to.  jUdce  ^care  of  a,i|^r 
p^ijinder  the  afltimed  charader  of  an  overTeer  is  nothing:  that  «h»*^ 
.rity  anid. humanity  demand  if:  that  they  muft  do  fo^s  fo^  probiM|r 
they  hate  no  place  to  remove  him  tOt  add  they  dare  oQt  let  iMaa 
ftarve»  ••  •■      *•■.•■•»..•  -•.••v    ■■>  .  <- 

:  The  cafe  muft  go  back  to  have  the  faA,  whether  vill  or  not  by 
reputation,  ftated.  I  am  not  fatisfied  with  the  reafon  in  fome  of  tb^ 
eafeSf  that,,  bequife  there  are  but  two  hoafcst  there  can  be  no  vilL 
Suppofe  a  pariih  rpdiited  t6  ii^o  houiesi.  In  the  King  v.  DfUkm 
halrd  Hardwicit  go^s;  km.  all  the  circunftances  of  the  caie;  par^ 
iubrly  iti  bebg  called;  a  {)ark.  Lee  ].  .ptiie  it  lipontbe  plsoa  not 
having  the  reputation  of  a  "vilL  I  dodEi't  fee>  why  under  the  ft.  of 
JSirz.  there  may  not  be^an  appotntmeot  of  jjne  overfeert  if  tbtsni» 
but  one  fubftantial  houfihoMer.  Let  it  go  to  be  refta(ed»  wlietlier 
£j[yW  is  a  Till  by  .reputatiim  ?  / 

lit  Trinity  termr  fdle^ing  the  coturt  of  quarter  feffiona  tfitiii»ed ; 
that  this  court,  having  heacrd  the  parties  and  eiuumiied  the  jwil!te0i^ 
produced  on  both  fides»  .axe  of  qpinion  and  do  adjudge^  that  Ejford 
is  a  vill  by  reputation. 

Lane,  who  was  wkh  WiJ/on  in  fupport  of  the  niki  now  ffibmtlted ; 
that  the  iatire  cafe,  the  whole'  of  thcfaOa  from  whence -the  ODaclur 
film  in  point  of  law^was  to  be  fdrawvit  being  before  the  court,  Acj 
would  not  thtnk^t  to  delegate  their  jtidgment  uy  ctiiieiB,.chiiUFiwoiihl 
froDOUnoe 'the  law  tbemfeliBes. 

i  Sid  per'Bulkr  J«.  There  is  nothing  now  fca*  the  confider^lioii  of 
(die  ctAUJt;  but  ohe  legal  confequence  o£a  faift:  Ktordfid  by  the  Afficmb* 
Tiie  faa  ffcbiTMd  is,  thtt  this  fdace is  a:Yittb|^  vfi{xitatiGtt.  f  This^b 
1fiiScaont4D  concludi^pom>ibf  ^Kont.  it  !ia  imaeEeflaiy.  ihrr<jQfitfne.fer 
"^se  court,  iflde^enddntxxf  this  ft9tiina,.tatonler:ii\tejtfafi  ^pms^imri 
ropcQ  which  ehemfiOHght  joe/difficulty.  IThe  fefibna  aee  jlikcdi  ^wher 
-  tber  it  is  a  vill  bj Reputation  ?  Thej  fay  it  wj  which  muft  make 
an  end  0]^  it. 


Per  Curiam^ 
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1781.  ■ 

Rex  V.  InliabkantJ  of  St.  Sepuldirct 


^T^WO  juftices  by  an  order  remove  Sarab  Freetb,  widbw,  and  her  jj^    ^^ 
^    three  children^  from  the  fnriih  of  Birmingbam  in  the  countypf  of  a  hnibaod 
Warwick  VQ  tfaeparifli  oi  Bt.  Sepukbre  in  thie  dtj  0[i  iMdm,     Thf  »U«wifc 
feffiotis  on  a{)]^al  con6a:m  <be  order^  and  iUte  the  fDllowiog  cafe :        bis^ie- 

That  the  pauper,  Sarab  Freetb,  waa  bom  in  the.parifh  of  St.  Lukf  mtta  fecm^ 
Old  Street  in  the  county  of  Muldlefex%  and  about  moeteen^years  fioce  d«itli^  w  be 
xnarried  her  late  biifbandy  Cbarks  Freetb^  Yiho  died  about  a  year  and  admlffibie 
an  half  aga^  ^d  that  fomc  time  before  hta  deaths  her  &td  huibadd  t^^^-^r?  V 
did,  in  her  iprefenoe  and  hearings  inform,  the  fecretary  of  the  Lying'-  d^ia^tiont 
in  Hoffatal  in  |he  county  of  Midd/efex,  that  he  wass  before  bia  mad:-  refer  to  • 
riagc,  a  written  articled  iCTvant  for  two  years  to  Mr.  Ricbard  Spital  £Sjien?ua. 
in  the  Old  Bailey  in  the  pariih  isSJ&t.  Sepukbre ;  and  that  !he  duly  ferr  lefs  prevkmt* 
ved  him  ID  ^efaid  pariAi,  two  years  under  ^  iaid  article;  and  that  j^^^'^llf^* 
the;ikid  Sctmat  was  completed  before:  his  .marriage  wilh;.liie.ifaid  mUcMhcr 
pianper;  and  that  iie  worted  at  buokle-outtiog  ai^d.  recetyed  .  die  it,  they  caa- 
guinea  per  wcek»  and  lodged  aqd  boarded  in  the  houfe  of  his  mafter^  eTin^e^'^* 
for  which  lie  paid  gs.  per  week.  That  the  madert  Ritbard  Spitai^  dence. 
has  been  dead,  about  twelre  years^^aad  diat  Ihe  pauper>  Sarah  Freeth^  g^  tiement* 
never  iW  the  artiolAs  sunder  which  faer  iaid.fau&and  fernred  the  fiud  filmiiog- 
MichartdiSpitali  nor  were  the  iaid.aitfialea{Mmlucedat*lbe  hearing  of  ^i^« 
the  faid  appeal  ;•  nor  was  any  evidence  given  of.  any  iroquiry  ^ter 
them. 

JSMriTd/?  aoidJlferriV^  f^ewed  cauPsinfupportrofthe^  and  ^^W^^Vy 

contended; 'that^  the  onlyqueftion  being /upon  the  admiffibility  of  ^*'^^* 
ibis  evidence,  k. had :notl»eeniufual  for  fthis.iCQilvt  tPienter  intothstt 
qUeflioa  or  ^infeorfiisei  after iLioh?evideQOBihad.>blDen  givMi>at)thecie£- 
fietis;  becaufe  other  evidencet  fufiicient  to  fupport  the  cafe^  mij|^  ^ 

have  beenithere  given:  that  this  was  however  fuffioiont  and  kgal 
'evidencez.tfaat'tfa^^tpftimooyfof  bufb^^da,  wi^^  :and  patientSf  who 
were  dead  or  Jiad  irun  .away,  'was  unt3B!ei&lliy.  ceceived:)as  .la iftflsvod- 
fpedling  their  fettlements;  and  very  generally  as  to  the  fettlemenc 
itfelf :  that  it  was  true,  that  hearfay  is  not  in  general  admiflible  in  ; 
evidtefnce;  but  that -this  is  not  the  only  inftanoe,  in  which  this  rule 
has  been  relaxed:  .that  the  declarations  of  a  bankrupt,  made  bi^fore 
his  bankruptcy  with  refped  lo  a  doubtful  a&f  as:his  ^atanC  taabfcond 
\i.  e.  what  was  the  meaning  of  his  goitig'irom  hoibe  to'^.^,  are  ad- 

miilible 
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I^g  j^     miffible  to  (how  the  nature  of  the  ftep  taken,  and  eftablifh  the  bank- 
^'     -  *     ruptcy ;  to  prove  which  he  is  not  himfelf  1  witnefs:  that  the  declara- 


^^^       tions  of  a  hufband,  how  dead,  at  a  time  when  he  had  no  obje<3:  in 

The  Tnhabi-  'vicw,  and  muft  have  been  fupported  fome  where  elfe  if  he  was  not 

unts  of     fettled  here,  are  lefs  liable  to  objeftion:  and  they  cited  the  cafe  of 

S^-^^BPUL-  j-^j  ^1^^  Kingv.  the  Inhabitunts  of  St.  Michael  Bath  in  fupport  of  this 

propdfitiop.     That  with  refpeiS:  to  the  dbjedioa^  that  the- hear  fay 
evidence  had  in  this  cafe  difclofed  that  there  exi£^  a  written  docu« 

\  ment,  which  muft  have  decided  the  queftion  if  produced,  but  which 
had  not  even  been  inquired  after»  theyinfifted  ;  that  the  law  never 
required  any  one  to  do  an  ad  that  was  nugatory^  and  from  which  no 
fruit  could  arife  ;  that  here  the  mafter  had  been  dead  twelve  years: 
thftt  this  being  a  contract,  which  was: good  by  parole,  and  to  which* 

:  when  reduced  into  writing,  no  ftamp  was  necefiaryt  there  wa«  np 
public  repofitory  to  which  refort  might  be  had  to  afcertain  the  fad ; 
that  in  the  cafe  of  an  apprenticeihip,  where  the  indenture  muft  be 
ftamped  and  might  confequently  afford  this  evidence, .  the  court  after 
an  interval  of  na  more  Uian  half  this  time,  a  fervice  being  proved^ 
in  favour  of  a  fettlement  prefumed  that  there  had  been  an  indeoture^ 
though  no  fearch  had  been  niade :  that  this  court  had  fo  adjudged  in 
the  cafe  already  cited:  that  in  the  cafe  of  [^]  the  King  v.  the  Inba^ 
tants  ofEaft  Knoyle^  where  the  binding  was  proved  by  parole,  the 
court,  though  no  fearch  had  been  made  after  it,  prefumed>  the  indeo*- 
•ture.  That  with  refped  to  the  cafe  of  [c]  the  King  v.  the  Inbalntanis 
^  Saint  Helenas  in  Abit^ihn^  which  might  be  cited  on  the  other  fide 
as  an  authority  to  Ihow  that  parole  evidence  of  an  indenture  was  in- 
fufficient  propf  to  eftablifli  a  fettlement,  without  application  to  execu- 
tors or  a  proper  fearch  iiiadef  they  infifted ;  that  that  cafe  was  plainly 
diftinguidiable :  that  there  a  vet-y  ftrong  prefumption  arofe*  ^om  the 
faAs  ftated,  that  the  iadeflture  never  had  been  ftamped;  and  this 
-repelled'  and  indeed  abfolutely  precluded  all  prefumption:  in  its  be*- 
kialf. 

Sihefter  and  Gougbi  in  fupport  of  the  rule  toquafh  thefe  ordcrSf 
infifted  $  that  if  there  was  any  found  principle,  upon  which  this  hear- 
4ky  evidence  could  be  fupported,.  it  muft  be  that  it«  was  the  beft  and 


* 
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{a\  H.  13  G.  i^  1773*  Bom-Secil  CaC  731.  and  fee  the  King  v.  ike  loftsbiuala  oiBmrj^ 
M.  25  G*  3.  X7S^.  ante  132^  aa4  ihe  cafet  died  aad  referred  to  ie  the  cafe  of  the  Ebf  v. 
the  IfthafaitaDts  of  the  Hoif  Trinjtv  io  Warehaor.  H.  22  G.  3.  1782*  aate  141. 

E^l  Tr.  i3aBd  s^G.a.  t740«Bair.  SettJ.CaiCi^i.  .^  ;' 
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indeed  the  only  evidence,  that  could  be  reforted  to:  but  that  it  was    .1785. 
not  much  to  the  credit  of  the  profeflion  as  a  fcience,  that  there  might      ^.^v^^  » 
be  found  one  rule  of  evidence  in  Wejiminjler  HaUzxidL  another  in  the        ^^^ 
court  of  Quarter  Seflions ;  and  ftill  lefs  fo,  as  had  b6en  ftated  in  argu-  The  Inhabi- 
ment  on  the  other  fide,  one  in  one  court  of  Quarter  Seffioas  and      ttntt  of 
another  in  another.  ^^;««7"" 

That>  if  the  argument^  which  had  been  ufed  with  refpeft  to  the 
nonprodudion  of  the  articles  dated ,  wdre  admitted,  no  inquiry- 
could  in  cafes  of  this  defcription  be  neceffary ;  unlefs  there  exifted 
fome  public  repofitory,  in  which  th€  thing  fought  after  niigbt  be 
found:  that  this  dodrine  was  wild  and  extravagant:  that  in  the 
prefent  cafe  it  was  in  proof,  that  there  exifted  a  written  agreement 
to  which  refort  might  be  had;  and  that  confequently  extreme  laches 
was  imputable,  as  it  was  neither  fliewn,  that  this  inftrument  had  been 
loft,  or  that  any  inquiry  whatfoever  had  been  made  aftet  it:  chat  the 
cafes  cited  of  the  King  v.  Raft  Kmyle  and  the  King  v.  Saint  Michael 
Bath  were  not  agreeable  to  [a]  nuxlern  practice:  that,.  £ubfequeat  to 
the  cafe  of  Eaji  Knoylcy  this  objedion  was  in  that  of  Saint  Hilen'%  in 
jibingdon  infifted  upon  at  the  bar ;  but  that  t||ie  court,  as  had  been 
ihewn  on  the  other  fide,  did  not  notice  it ;  nor  was  it  neceflary  to  do 
fo,  as  another  objedlion  was  ftated,  upon  which  the  court  immediately 
gave  judgn^ent  in  favour  of  thofe  who  objeded :  that  it  would  be 
dangeroust  ^ft  parties,,  who  found  they  bad  an  intereft  ii^  fecreting 
inftruments,  would  fupprefs  them ;  and  it  would  alfo  be  another 
novelty  in  legal:  proceedings,  under  fuch  ciKumftances  to  admit  (uch 
evidence. 
Willes  ]. 

The  firft  queftion  is,  whether  the  declarations  of  a  hi^and  to  hiS 
wife  are  after  his  death  admiflible  ?  They  certainly  are  not  fo  in 
general.  In  queftions  of  cuftom  and  prefcription,  it  is  true  they  are# 
though  not  to  prove  particular  fa£ts.  Yet  it  is  infifted,  that  the  ufage 
of  courts  of  Quarter  Seifion  allows  fuch  evidence  to  be  received  there; 
and  the  only  cafe  cited  to  this  point,  that  of  the  King  v.  Saint  Michael 
Baths  feems  to  confirm  that  propofition.  But  the  cafe,  which  has 
been  ftated  as  analogous  to  the  prefent,  and  another  exception  to  the 
rule,  does  not  apply.  The  declarations  of  a  bankrupt  are  not  admit* 
ted  to  prove  the  fad  of  his  keeping  houfe  or  abfconding,  to  prove  the 


■»■       ^'        ■     will  ip  I       —   ■     I        ■     — *fc^-i» 


[a]  See  3  Barn's  Jof.  edit.  1793.  p.  436^ 
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ad  of  bankri^)tcy;,but,  ^hen  this  fadt  is  proved^  are  received  to 
fhow,  quo  ammo  he  did  fuch  things.     The  orders  might  perhaps  be 
^■*        fupported  on  this  ground ;  but  it  is  not  neceflary  to  give  any  exprefs 
The  lohabi-  Opinion  On  that  head,  as  the  cafe  is  fo  weak  on  the  other  point. 
J^"i!-^f.         ^^  ^^^  fecond  queftion,  whether,  when  a  deed  is  fhewn  to  exift, 
parole  evidence  can  be  given  of  the  fubjeft  matter  of  it,  though  no 
inquiry  has  beea  made  refpeding  it,  I  am  of  opinion,  it  cannot.     The 
parties  fhould  have  ufed  due  diligence  to  come  at  the  articles,  and 
have  inquired  of  the  widow  or  adminiftrator  to  intitle  themfelves 
to  do  fo.     What  is  faid  by  j^on  J.  in  the  cafe  of  Saint  Michael  ixx 
Bath,  as  reported  in  Mr.  Bott^%  appendix  [^],  feems  in  point. 
4/hburJi  J. 
The  grofs  negleA  of  the  parties,  to  make  the  ufual  and  obvious 
inquiries  to  intitle  them  to  the  advantage  of  the  parole  evidence  in 
this  cafCf  makes  it  unneceflary  for  me,  though  I  fhould  have  no  dif- 
ficulty in  doing  it,  to  pronounce  here  upon  the  admiffibility  of  the 
hufband's  declarations.   So  far  from  making  it  the  beft  evidence,  and 
ufing  due  diligence,  they  have  done  nothing. 
BuUer  J. 

The  firft  part  of  this  queftion  appears  to  me  to  be  perfe^ly  clear,, 
upon  the  grounds  on  which  it  has  been  put.  The  inftance  of  a 
bankrupt's  declarations  does  not  apply.  He  is  confidered  as  being 
criminal ;  and  what  he  fays,  at  the  time  he  is  proved  to  have  com* 
mitted  the  ad):,  is  evidence  againft  him. 

As  to  the  fecond  part  of  the  queftion,  there  ought,  and  might, 
have  been  inquiries  made  in  different  places ;  for  there  ought  to 
have  been  two  parts  of  the  articles  ;  becaufe  each  party  is  bound  : 
but  inquiry  is  made  nowhere;  not  even  whether  the  paupei' had 
left  any  papers  »  and  every  inquiry  ought  to  be  made. 

Rule  abfolute,  and 
Order  of  Seflions  quaftied*. 
Lord  Mansfield  was  abfent. 


[•]  P-  Z9^ 
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The  King  v.  Cottrell. 

TTNDER  the  ftatute  5  Ann.  c.  14.  for  the  better  prefervation  of  Itisnoobjcc- 

the  game,  the  defendant  was  convicted  for  keeping  and  ufing   ^'*^'J  ^®  '^*  - 

a  grey-hound  to  kill  and  deftroy  the  game.  an /ilhafahaiit 

This  convidion,  upon  the  information  of  ^^w^i  Ti^/A  late  of  the  ofaparifh, 
parifli  of  Bagburfi,  but  now  refiding  in  the  parifh  of  Tad/ey  in  the  ^^''bc'mcd  ^^ 
county  of  Hants  labourer,  before  Thomas  Obournj  clerk,  one  of  the   but  not  rated 
juftices,  &c.  dated,  that  Henry  Cottrell  oV Tt^dley  2SordzAA  in  the  J,"  ^^^'g^J'*^ 
county   aforefaid  hufbandman,    not  then  having  lands   and   tene-   teredinpe- 
ments  nor  any  other  eftate  of  inheritance  in  his  own  or  his  wife'^  naides  to  be 
right  of  the  clear  yearly  value  of  100/.,     nor  for  term   of  life,   hu^teaimo-^ 
nor  any  leafe  or  leafes  of  99  years  or  for  any   longer  term  of  the  ny. 
clear  yeariy  value  of.  150/.,    nor  then  being  fon  and  heir  apparent 
to  an  efquire  nor  of  any  other  perfon  of  higher  degree,    nor  the 
owner  nor  keeper  of  any  foreft  park  chafe  or  warren,  nor  game- 
keeper to  any  lord  or  lady  of  a  manor,  did,  on,  &c.  at  the  parifli, 
&c.   in  a  coppice  belonging  to  Wither  Bramjione  Efquire  keep  and 
ufe  two  dogs  called  lurchers  to  kill  and  deftroy  the  game;  and  that  on 
^c.  at  the   parifli  &c.  at  a  place  called  T!adley  Common  he  the  faid 
Henry  Cottrell^  not  then  having  &c,  did  keep  and  ufe  two  dogs 
called  lurchers,  and  did  kill  a  hare  againft  &c. 

After  fetting  out  the  fummons  attendance  and  plea  of  the  de- 
fendant of  not  guilty,  the  convidion  further  ftated,  that  on  the  31ft 
day  &c.  at  Kingfclere  &c.  one  credible  witnefs,  to^^wit,  Henry  Tull 
of  Tadley  aforefaid  labourer,  Cometh  before  me  &c.  and  upon  his 
oath  depofeth,  that  he  is  employed  by  Thomas  Lobb  Chute  Efquire,  who 
lias  a  grant  of  the  manor  x>f  Tadley^  to  preferve  the  game,  and  that 
he  the  aforefaid  Henry  Cottrell  on  the  27th  day  of  December  afore- 
faid in  the  year  aforefaid  at  the  parifti  of  Tadley  aforefaic}  in  the 
cbunty  aforefaid,  not  then  having  &c.  in  a  coppice  belonging  to 
Wither  Bramjione  Efquire  in  the  faid  manor  oi Tadley  did  keep  and  ufe 
two  dogs,  called  lurchers,  to  kill  and  deftroy  the  game;  and  that  on 
the  day  following,  being  the  aSih  day  of  December  aforefaid  in  the 
year  aforefaid,  he  the  faid  Hnry  Cottrell  at  the  parifli  oi Tadley  afore- 
faid in  the  county  aforefaid,  not  then  having&c.  did  keep  and  ufe  a  cer- 
tain dog,  called  a  lurcher,  to  kill  and  deftroy  the  game ;  whereupoo 
&c.  the  aforefaid  Henry  Cottrell  on  the  3 1  ft  day  of  December  in  the  year 
aforefaid  at  Kingfclere  aforefaid  in  the  county  afprefaid  by  me  the  famft 

4  B  2  '  juftice 
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1 785*     juftice  by  the  oath  of  one  credible  vritnefs  aforefaidf  according  to 

wv-^     the  form  of  the  ftatute  aforefaid,  of  the  offence  committed  on  the 

^'^        28th  day  oi  December  is  convicted,  and  for  bis  offence  aforefaid  hath 

CoTTRELL.  forfeited  the  fum  of  5/.  to  be  diftributed  as  the  ftatute  aforefaid  doth 

dired.    In  witnefs  whereof,  &c« 

Thomas  Obmrn. 
Widm/iay,         Upon  a  rulc  to  fliew  caufe,  why  this  conviOioa  fhould  not  be 
^'"*'  ^'        qualhed,  Milles  objeded,  that  the  witncfst  on  whofe  teftimony  the 

cpnvidion  had  been  founded,  was  interefted  upon  the  fubjed,  and  as 
fuch  incompetent :  that  it  appeared  not  only  that  he  had  the  care  of 
the  game  in  the  manor/  but  that  he  was  an  inhabitant  of  the  parifli ; 
and  that,  as  fuch,  he  would  be  bene^ted  by  the  diftribution  of  part  of 
the  penalty  to  the  poor ;  inafxnuch  as  he  would  be  eafed  in  the  pro* 
portion  of  his  aflfeftment  to  the  rate.  . 
BuUer  J. 
No :  not  unlefs  he  is  an  inhabitant  paying  fcot  and  lot :  and  this 
the  court  cannot  prefume. 

Milles.  As  this  is  a  burthen,  which  of  common  right  as  well  as 
by  ftatute  the  law  throws  upon  the  inhabitants  of  every  pariih^  the 
finding,  that  any  one' is  fuch,  of  itfelf  imports  a  liability,  unlefs  the 
contrary  is  difclofed  by  the  cafe.  That  the  courfe  of  practice,  under 
many  authorities,  had  become  fo  general,  and  the  law  fo  fully  efta- 
bliihed;  that  it  is  recited  in  the  ftatute  [a\  2  Geo.  3.,  that  the  legifla- 
ture  by  the  ftatute  8  G.  2.  c  19.  empowered  the  proiecutor  to  fue  for 
the  whole  penalty,  for  the  very  purpofe  of  enabling  inhabitants  who 
had  otherwife  an  intereft  to  become  witnefles. 
Buller  J. 
But  not  to  intitle  thofe,  who  were  before  under  no  difability :  and 
we  prefume  nothing  here.  Tis  true  that  the  old  cafes  were  as  is 
ftated;  but  the  diftindion  now  [b]  i8»  that,  where  the  inhabitant  does 
not  adually  pay,  his  mere  liability  is  not  that  fort  of  intereft,  that 
ftiall  take  away  his  teftimony:  and  this  point  was  fo  ruled  by  Bur^ 
lafjJB.  on  [c]  the  wefl;ern  circuit;  and  the  decifton  has  been  uni- 
verfally  approved. 

Milles 


[a]  c.  19.  r.  5. 

[^j  And  it  ii  more  foil/  fettled  by  the  ctfe  of  the  King  v.  Piofler  k  «L  M.  31  G.  5. 
1790.  4  Dornf.  and  Eaft  17. 

[f  ]  This  was  the  cafe  of  Milliogton  v.  Peck,  Salifburjr  Summer  Affiset  1774*  It  was 
lated  to  be  '*  tfefpafi  for  taking  the  plaintiff's  goodi :  that  the  deftndant  jsAified  under  • 
Dye  lav>  which  required,  that  all  buttery  brought  for  fale  to  Marlbmogh  markets  flioald  b« 

ibid 
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Milies  thcii  ftatcd  that  the  charge  in  the  information  was  for  hunt-      1785. 
ing  with  two  lurcbers,  but  that  in  the  convidtion  he  was  found 
guilty  of  hunting  only  with  one;  and  obje^ed,  that  the  offence,  of 
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ibid  in  poundi  weijghing  eighteen  oonces  each  ;  and  dire^d  that  all  brought  for  fale  of  left 
weight,  together  with  three  timet  its  value,  fhould  be  forfeited  for  the  ufe  of  the  poor  of  the 
ptriih ;  and  that  the  plaintiff  in  hit  replication  denied  the  exigence  of  thii  bye  law  :  and 
ihereon  iflVie  was  joined.  Davj^  S.  called  an  inhabiunt»  as  a  witnefs  for  the  defendant,  to 
prove  the  bye  law.  Mansfiild  for  the  plaintiff  objeded  ;  that  he  was  interefted»  becaufe  his 
teftifflony  went  to  increafe  a  fund,  to  which  he  is  contributory^;  and  fo  he  is  incompetent. 
It  was  replied^  that  the  witnefs  was  no  payer,  but  on  the  contrary  received  alms  of  the  p%- 
rifh.  BitriandB,  No  one  can  prove  a  cnftom*  by  which  he  ii  to  be  benefited*  I^has  been 
holden  in  the  cafe  of  Portman  v.  Ogden,  which  came  from  thb  circuit,  that  penalties  given 
to  the  poor  are  to  be  diftributed  among  that  fpecies  of  poor,  who  receive  relief  from  the  pa-» 
rilh.  Thiscuftom  tends  to  reduce  the  rates,  to  which  inhabitantSi  pay-mafters,  are  contri- 
butory ;  and  therefore  the  ob)e6lion  applies  to  fuch  inhabitants,  but  to  fuch  only.  The  poor 
themfeives  are  wttneffes,  becaufe  at  all  events  th(y  mud  be  maintained  ;  and  it  is  indifferent 
to  them  by  whom." 

This  cafe  as  above  flaceJ,  does  not  appear  to  me  to  apply  to  the  point  in  queftion  :  the 
witnefs,  being  in  the  receipt  of  alms,  could  not  by  any  prefumption  be  taken  to  be  one  liable 
to  pay.  In  a  note,  which  I  nave  feen,  of  this  cafe,  the  faA  of  the  witnefs  bein^  an  a£lual 
pauper  does  not  appear,  and  bis  teflimony  is  ftated  to  have  been  rejeded ;  but,  in  the  cafe 
there  referred  to,  which  is  reported  in  Sayer  179.  H.  28  G.  2.  1755*  under  the  name  of 
Portman  oi.  Okeden,  and  was  a  cafe  in  which  the  witnefs  was  afleffed,  Denifon  J>.  gives  his 
judgment  in  thefe  words  .  *'  It  has  been  faid,  that  in  the  cafe  of  Rex  v»  Wyatt,  Pafch.  15 
Geo.  2.  it  was  holden  ;  that  an  inhabitant  of  a  pariih  was  a  competent  witnefs  for  the 
pariih :  But  it  did  not  in  that  cafe  appear,  that  the  inhabitant  was  affeffed  to  the  poor's 
rate  of  the  pari(h ;  and  as  that  did  not  appear,  the  court  would  not  intend  it.'' 

The  cafe  of  the  King  v.  Wyatc  I  can  only  find  in  Seffions  Caf.  vol.  i.  fo»  37$  »  where  it 
is  dated*  **  that  Mr  Fazakerly  objeded,  that  the  cQnviAion  appears  not  to  be  founded  on  a 
legal  evidence ;  for  the  pcrfon,  on  whofe  teftimony  the  convi6kion  is  taken,  is  named  to  be 
of  the  vill  of  Mothram,  where  the  fad  was  done,  and  confeqnently  he  hath  an  interell  in 
the  convidion  ;  becaufe  one  half  of  the  penalty*is  to  go  to  the  poor  of  the  pariih ;  fo  it  is  plain 
he  is  concerned  in  point  of  intereitwithin  the  meaning  of  this  aft;  and  it  is  like  the  cafe  in  a 
foit  for  tithes  in  the  Exchequer,  where  if  a  man  is  faid  to  be  of  the  parifh,  his  depofition  ia* 
rejeaed." 

But  by  the  court:  There  is  no  weight  in  this  exception. 

Aiki  Chief  Judice  faid,  it  is  of  no  moment  to  fay,  the  witnefs  is  an  inhabitant  of  the  vill, 
where  the  fadl  was  done  ;  for  he  might  be  a  fervaot,  and  then  his  evidence  will  fuppcrt  the 
convi6lion  below. 

This  book  is  certainly  of  very  little  authority ;  but  that  Denifon  J.  in  Portman  v.  Ogden 
cave  judgment  as  above,  is  confirmed  by  the  authority  of  a  MS.  note  of  a  late  noble  lord  of 
high  rank  in  the  profeilion  upon  fubjeds  of  a  iimilar  nature  with  thofe  in  the  prefent  volume;. 
and  as  it  ibould  feem,  the  above  cafe  of  Wyatt  was  alfo  the  authority  referred  to.  ''  f  ract  for 
the  plaintiff,  the  King  v.  Miller,  H.  70.2.  A  convlAion  on  the  3d  of  K. Wm.  c.  10.  for 
killing  deer  was  removed  hither,  and  one  objef^ion  was ;  that  half  the  penalty  of  30/.  was 
given  to  the  poor  of  the  pari(h,  6cc.  and  the  witnefs,  proving  the  fa£t,  was  a  parifhioner.  The 
ume  objection*  was  taken  in  the  Kingo/.  Nicholas,  M.  190.  2.,  but  was  overruled  in  both 
cafes.  I  don't  cite  thefe  cafes  as  in  pointi  becaufe  it  did  not  appear  that  the'witnefs  was  af- 
fcfled  to  the  poor  rate  ;  bat  the  court  I  apprehend  leaned  againft  the  objedtion." 

Denifon  J.  <<  All  the  court  determined  in  thofe  cafes  was,  that  they  could  not  intend  the 
evidence  had  any  intereft ;  becaufe  it  did  not  appear,  that  he  was  rated  to  the  poor.  So  in  the 
King  V.  Wyld,  13  G.  i.,  'cited  in  the  King  'u.  Beccles,  it  was  laid  to  be  in  Wandfworth  in 
Yorkflure>  and  that  the  witnefs  waa  a  pariihion^r,  bat  not  that  he  was  rated»" 

4  which. 
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J 785.     which  he  was  convi£ted,  was  a  difFerent  ofFence  from  that  which 
appeared  in  the  charge,  and  which  was  the  only  ground  of  the  con- 
vidlion ;  neither  could  the  defendant  have  been  prepared  to  anfwer 
CoTTRELL.  anew  and  unknown  charge. 

Buller  J. 
It  is  the  fame  offence,  though  not  to  the  fame  extent ;  and  the 
time,  at  which  the  convidion  ftates  the  offence  to  have  been  com-* 
mitted,  correfponds  with  the  time  mentioned  in  the  information. 
Willes  J.  concurring. 

Rule  difcharged. 
-^  Lord  Mansfield  and  A/hburft  J,  were  abfent. 


The  fervice 
upon  the 
party  of  an 
order,  which 
is  charged  to 
have  been 
difobeyedj 
nod  be  di- 
redly  and 
pointedly  al- 
leged, or 
the  iodid- 
inent  cannot 
befupported. 


Rex  V.  Moorhoufe- 

THIS  was  an  indidment  agalnft  the  defendant  for  dtfobeying  an 
order  of  twojuftices. 
The  indidment  ftaied,  that  the  Rev.  Henry  Wood  D.  D*  and 
William  Walker  Efquire,  two  of  his  Majefty's  juftices  of  the  peace  for  the 
Weft  Riding  of  the  county  of  Tork  &c.  did,  by  an  order  under  their 
hands  and  feals  dated  the  i  ith  of  September  1734,  order  the  church- 
wardens and  Qverfeers  of  the  poor  of  the  townfliip  of  Qeckheaton  in 
the  faid  Riding  to  pay  unto  Sarah  Firfb  of  the  townfhip  of  Cleck^ 
heaton  afcrefaid,  one  fliilling  and  fixpence  weekly  and  every  week 
for  and  towards  the  fupport  and  maintenance  of  her  the  faid  Sarab 
Firtb  and  her  baftard  child,  until  fuch  time  as  they  fhould  be  other- 
wife  ordered  according  to  law  to  forbear  the  faid  allowance  ;  and  the 
jurors  did  further  prefent,  that  Thomas  Moorhouje  late  of  CUckheaton 
aforefaid,  clothier,  the  28th  day  o{  September  \\\  the  24th  year  of  the 
reign  of  the  faid  Lord  the  now  King  George  the  3d,  (the  (aid  Thomas 
Moorhoufe  then  and  ftill  being  churchwarden  of  the  townfhip  of 
Cleckbeaton  aforefaid,)  not  regarding  the  faid  order  nor  the  authority 
of  the  faid  juftices,  after  the  faid  order  was  delivered  to  the  faid 
Thomas  Moorhoufe^  and  after  the  fervice  thereof,  contemptuoufly,  un- 
lawfully and  unjuftly  did  refufe  to  give  any  obedience  to  the  faid 
order,  in  manifeft  contempt  of  the  faid  Lord  the  King  and  his  laws, 
in  great  delay  of  juftice,  to  the  evil  example  of  all  others  in  the  like 
cafe  offending,  and  againft  the  peace  of  the  faid  Lord  the  Kin^,  hif 
jcrown  and  dignity. 

To 
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To  this  indiament  the  defendant  demurred;  and  the  profecutor      1785. 
joined  in  demurrer.  w%r%^ 

Fearnley  had  laft  term  obtained  a  rule  to  fhew  caufe,  why  this  in-  ^J* 
did;ment,  to  which  the  defendant  had  not  then  pleaded,  fhould  not  be  Moorhouss. 
quaflied :  and>  upon  caufe  (hewn,  the  rule  was  difcharged,  Lord 
Mtf//j)^/^  faying,  That  the  Court  would  not  countenance  motions  to 
quafh  indid^ments,  efpecially  where  nice  and  fubtle  objections  in 
point  of  form  were  made  the  foundation  of  them.  Where  the  ob^- 
jedion  is  upon  the  merits,  or  wh^re  the  point  is  otherwife  clear  and 
plain,  it  is^  another  matter.  In  other  cafes  they  ought  not  even  to  be 
entertained.  In  the  prefent  cafe,  if  the  objection  is  confidered  as 
found  and  fubftantial,  let  the  defendant  demur. 

And  now  Fearnley^  in  fupport  of  the  demurrer,  infilled,  that  it  did  Satunli^, 
not  appear  on  any  part  of  this  indidment,  that  the  defendant  had  Juhux. 
been  guilty  of  any  offence  whatfoever  ;  unlefs  magiftrates  were 
authorized  to  order  relief  to  whomfoever  they  fhould  think  proper ; 
but  that  the  policy  and  provifions  of  the  Icgiflature  had  been  direfted 
againfl  fo  lavifh  and  improvident  a  delegation  of  power :  that  the 
fiatute  of  43  Eliz.  had:  authorized  them  to  order  maintenance  for 
the  poor  and  impotent ;  but  that,  in  the  interval  between  that 
fiatute  and  the  9th  of  George,  they  had  fo  partially  exercifed,  they 
had  fo  much  abufed,  this  power,  that  by  an  ad  of  that  year  c.  7,  the 
legiflature  thought  fit  to  lay  them  under  reftridions ;  and,  that 
parifhes  (hould  not  aay  longer  be  burthened.on  ^^  falfe  and  frivolous  . 
pretences,*'  required,  that,  previous  to  relief  given,  oath  fhall  be 
made  of  reafonable  caufe  of  application  to  the  parifh  and  their  re- 
fufal ;  and  that,  until  fummons  of  the  overfeers,  this  power  fhould 
not  be  exercifed :  that,  when  thefe  requifites  are  complied  with,  and 
the  order  made,  there  is  no  appeal  againfl;  it  at  the  feilions  :  that  it 
is  conclufive  upon  the  officer,  and  his  refufal  to  execute  it  is  at 
the  peril  of  an  indidment :  that,  upon  the  face  of  a  criminal  procefs, 
it  Ihould  therefore  be  made  to  appear  clearly,  that  all  the  neceflary 
preliminaries  had  been  obferved:  that,  if  thefe  are  ftated  falfely  in 
the  order,  the  Court  will  grant  an  information  for  the  abufe  of 
office :  that,  if  they  are  not  ffated,  it  is  not  an  order  warranted  by 
law*  That,  throughout,  every  thing  appears  here  to  be  defedive: 
that  iK  is  fo  with  reljpedt  to  the  objedl^  the  perfon  intitled  t^  receive 
relief;  for  the  allegation  is,  that  two  juftices  ordered  it,  but  on  be- 
half of  a  party,  who  is  not  ftated  to  be  poor  or  impotent.  That  it  is 
equally  fo  with  refpedl  to  the  officer,  who  is  required  to  give. it ;. for 
it  is  not  ftated  that  he  was  overfeer,  but  churchwarden  only;  and 

there 
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there  is  no  averment,  that  their  duties  are  the  fame  j  nor  indeed 
could  there  well  be,  as,  in  the  county  of  York^  they  are  feveral  and 
'  ^*        diftitid :  that  there  was  not  even  any  averment,  that  the  pauper 

Moor  HOUSE,  belonged  to  the  parifh :  that   i^[;fwas   beyond    the   power  of  the 

magiftrate  to  grant,  nor  was  any  p^fifli  bound  to  find,  regular  main- 
tenance for  any  but  fettled  inhabitants ;  and  that  cafual  poor  could 
receive  only  occafional  fupply,  and  fuch  as  was  adapted  to  their  im- 
mediate, neceffity.  That  it  was  not  dated,  that  the  pauper  was  poor 
and  impotent ;  and  that  orders,  which  are  always  more  favoured 
thaa  indidments,  had,  as  appears  from  the  cafe  of  [^7]  the  King  v, 
the  Inhabitants  of  Hyiiorth^  on  this  ground  repeatedly  been  quafhed ; 
neither  was  it  ftated^Hhit  the  money  had  been  demanded. 

Law^  in  fupport  of  me  indidment,  contended  ;  that,  the  magiftrates 
having  jurifdidion  upon  this  fubjeft  before  under  the  flatute  of 
Elizabethy  it  was  not  at  all  neceflary  to  the  validity  of  the  indictment, 
that  it  fhould  fet  out  all  the  additional  fieps,  which  the  flatute  of 
G.  required  them  to  take,  previous  to  the  exercife  of  their  c^d 
authority  :  that  thefe  were  merely  diredory  inftrudions  with  which 
they  muft  comply,  and  which  the  Court  would  prefume  they  had 
complied  with  :  that  if  they  did  not  obferve  them,  they  would  fub- 
jed  themfelves  to  an  information ;  but  that  it  was  not  neceflary, 
that  this  fhould  appear  upon  the  indidment,  in  order  to  give  a 
jurifdidion,  with  which  they  were  invefted  before :  that  the  reftric« 
tion  was  folely  as  to  the  mode  of  executing  this  authority :  that  in  the 
cafe  of  [^]  the  King  v.  Venables^  it  had  been  adjudged,  that  it  was 
not  necelTary  to  alledge  the  fuiiimons  in  an  indidment :  that  the  Court 
would  prefume  it;  and  would  intend,  that  the  juflices,  having 
jurifdidion,  had  proceeded  regularly  :  that,  with  refped  to  the  argu- 
ment, that,  becaufe  no  appeal  would  lie  againfl  this  order,  all  pre- 
liminary fleps,  necefTary  to  warrant  it,  ought  to  appear  fully  ftated^ 
it  feemed  to  be  perfedly  idle  to  require,  that  that  fhould  be  fUted  at 
large,  which  no  court  could  poflibly  enter  into..  Thar,  as  to  the 
defendant's  being  defcribed  only  as  churchwarden,  when  the  duties 
of  the  two  offices  were  feveral  and  diflind,  the  flatute  of  43  EHz. 
which  not  only  throws  the  duties  of  one  officer  upon  the  other,  but 
direds  that  this  fhall  be  called  by  the  other's  name,  by  fo  doing 
difpofej^of  this  objedion.     That,  as  to  the  pauperis  not  being  a 


W  M.  3  G.  Su,  10. 

J^J  Tr.  ji  G^  1725.  Ld^RAjrm.  1 


405. 

proper 


Rbx 


Trinity  Term  25  Geo.  3.  557 

proper  objed  of  relief,  the  Court  would  from  her  defcription  intend^  ^785. 
that  fhe  was  poor  and  incapable  of  fupporting  herfelf,  as  well  as  that 
the  magiftrates  had  not  fo  abufed  their  truA,  as  to  dire£k  this  to  be 
extended  to  a  (Iranger  :  that  (he  was  dated  to  be  an  inhabitant ;  and  MoonHotrii. 
chat  as,  either  in  this  character  or  as  a  cafual  pauper,  the  magiftratet' 
were  empowered  to  grant  an  allowance  during  ficknefs,  the  Court 
would,  in  fupport  of  their  authority,  intend,  that  fiie  was  under  fuch 
a  Tifitation.  That,  as  to  the  objedtioni  that  it  is  not  alleged  that 
the  money  was  demanded,  it  appears,  that  this  was  done  and  more : 
that  it  appears,  that,  after  the  order  was  delivered  and  confequently 
its  contents  known,  (and  it  contained  nothing  more  than  direfiions 
for  this  payment,)  the  defendant  refufed  all  obedience,  **  every  obedi- 
ence to  the  faid  order  :'^  that  this  included  a  refufal  of  payment, 
while  it  was  alfo  a  defiance  and  fetting  at  nought  of  the  magiftrate's 
authority :  that  it  was  in  fubilance  a  refufal  to  pay,  at  the  fam^e  time  ' 

that  it  made  a  demand  in  point  of  law  nugatory,  and  therefore 
vnnecefFary  ;  and  that  to  give  a  contrary  conftrud^ion  here  Would  be 
to  admit  an  intendment,  to  give  countenance  to  a  fubtlety,  againft 
.  the  juftices  i  and  to  deny  that  the  whole  inclmded  all  its  parts. 
That  this  cafe  differed  from  that  of  orders  removed  by  certiorari : 
that  there  the  inducement,  and  indeed  every  thing,  moft  be  ftaxed  f 
but  that  here  it  was  neceflary  to  flate  that  only  which,  under  u  clear 
jurifdi^ion  upon  the  fubjeifi  in  general,  was  the  exercife  of  authority, 
the  adt  awarded  to  be  done  :  (hat  this  ii!uii£tment  was  in  the  nature 
of  an  attachment  for  difobedieoce  of  a  rulci  and  need  not  fiate  all 
the  premifes  upon  which  the  rule  vras  made ;  and  that  it  confequently 
was  goodt  unlefs  it  difelofed  a  want  of  jutifdidion ;  as  where  a 
juQicc  iffues  his  warrant  for  (lander. 
Bulkr  J. 

As  a  penalty  is  incurred  by  the  overfeer  for  neglect  utider  ihji 
fiatute  of  [tf]  Eliz.^  is  this  an  indidabie  offence  f  It  has  been  dc** 
termined,  thai  an  indi6:ment  will  not  lie  agaioft  an*  overfeer  for  iu)t 
aGCOunitfiig^ 

Law.  Thefe  are  particular  proviiions  in  the  fame  claufe  of  the  ad!t, 
and  each  of  them  fubjeds  to  a  forfeiture  of  twenty  ihillings,  wz^ 
for  non-attendance  upon  monthly  meetings  and  for  not  accounting. 
This  offence,  which  is  difobedience  to  the  order  of  a  magiftrate,  is 
not  created  by  the  43d  of  E/iz.     In  particular  cafes  it  is  true,  that 


r'        — ^■-■--«^-      ...         -.-j^- 
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178^.      ftatute  fupcradds  a  penalty  ;  but  the  offence  is  ftiil  no  lefs  the  fubjcft 
of  indidment  at  common  law. 

BuUer  J. 
MooRHouiB.       The  diftindtion,  as  laid  down  in  the  cafe  of  \/\  the  King  v.  Wright^ 

-^erk^  is  rather  nice.  It  is  this:  if  there  is  a  general  prohibitory 
claufe  in  the  Aatute*  which  creates  the  offence^  aa  indidment  lies, 
though  a  penalty  is  afterwards  added  therein  :  but,  if  the  o6Fence  is 
created  by  the  particular  claufe  that  gives  the  penalty,  you  can  only 
proceed  for  the  penalty. 

AJhburft]. 
Difobedience  to  an   order  of  a  juftice  is  clearly  an  indldable 
offence ;  and  the  penalty  here  is  only  accumulative. 

Lord  Mansfield. 
If  the  objedion  does  not  hold,  that  it  is  a  new  offence,  made  fub- 
jed  to  a  penalty,   the  queftion  can  only  be,   how  far  the  other 
objedlions  weigh. 

Fearnley  in  reply  infifted ;  that,  by  adverting  to  that  part  of  the  in- 
dictment only  in  which  the  magiftrate  appeared  to  be  carrying  into 
execution  the  directions  of  the  aO;  refpeCting  punifhment,  by  looking 
merely  at  the  a£t  of  authority  exercifed,  there  were  no  rational  means 
of  judging  upon  the  fubflance  of  the  charge :  that  an  overfeer  is  not 
compellable  to  obey  an  order,  that  is,  or  that,  from  ought  appears, 
may  be,  illegal ;  that  it  is  indifpenfable  to  the  validity  of  an  indid- 
ment,  that  io  much  of  that,  upon  which  it  is  founded,  fhould  be 
fiated,  as  to  (hew  that  the  ad  done  is  an  offence.  That  it  was  im- 
poilible,  that  the  Court  could  intend,  that  this  perfon  was  poor  and 
impotent,  or  a  pauper  of  a  particular  defcription  :  that  it  would  be  a 
dired  repeal  of  the  ftatute ;  and  that  no  fuch  idea  could  have  exifted 
in  the  mind  of  the  legiflature  or  the  lawyers  of  the  day ;  oVf  if  fuch 
did,  no  fuch  regulation  could  have  been  deemed  neceffary :  that  this 
was  a  limited  jurifdidion  under  a  ftatute,  introduced  to  impofLjre- 
firaints  on  the  magiftracy,  who  had  indulged  themfelves  in  a  latitude^ 
exprefsly  declared  to  be  unbecoming  and  fraudulent;  and  that  if  the  ju« 
rifdidion  did  not  appear  to  be  exercifed  according  to  the  ftatute,  the 
Court  were  here  more  particularly  called  upon  to  pronounce  their 
ads  unfupported  and  invalid. 


[a]  E.  31  G.  2.  175s.    1  Burr.  543.  bat  i«e  the  Kng  v.  Robinfon,  clerk,  Tr.  32  k  33 
G.  2.  1759.  2  BiuT.  lo»  805. 

Lord 
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Lord  Mansfield^  1785* 

We  will  look  into  it.     The  oflFence  is  difobedlence  of  the  order  of      ^-^v^ 
a  juflice;  and  the  queftion  is,  whether,  if  the  order  is  on  a  fubjef):-        ^"^ 
matter  within  the  jurifdidion  of  the  juftice,  the  fadsi  which  give  the  Moo&hovii. 
authority  to  make  this  order,  are  necefTary  to  be  flated,  and  appear 
upon  the  face  of  the  indidment  ? 

And  now,  per  Lord  Mansfield ^  T^f^^* 

The  Court  are  of  opinion,  that  this  indidment  is  faulty.     It  does  ^**'  '^ 
not  pointedly  allege  the  fervice  of  the  order;  which  is  neceflary 
for  the  purpofe  of  charging  the  defendant  here^  where^  without  it| 
he  is  not  afFeded  with  any  knowledge  of  the  demand. 
Wilki  J. 
The  indidment  only  fets  forth,  that  after  fervice  of  the  order  the 
defendant  refufed. 
Buller  ]. 
This  is  an  eflential  part  of  the  proof  to  eftablifh  the  charge,  and 
ought  to  have  been  diredly  ftated.     There  are  no  means  of  trying, 
or  inquiring  into  the  confequences  of  an  order,  unlefs  it  is  (hewn  to 
have  been  properly  ferved  upon  the  party. 
Per  Curiam^ 

Judgment  for  the  defendant. 


Rex  V.  Inhabitants  of  Aftley. 

TWO  jufticcs  by  an  order  remove  Catherine  Boardman^  natural  There  moft, 

daughter  of  Ellen  no^  iht  wife  of  John  Hulme,  late  Ellen  "rfSIJSl:^ 

Boardman  fingle  woman,  aged  two  years  and  upwards,  from  the  cei  of  fraud 

townfhip  oi  Aftley  in  the  county  of  Lancafter  to  the  townlhip  of  Little  g/^^"Jf 

Hulton  in  the  fame  county.     The  SciEons  on  appeal  adjudge  the  a  btfbrd't 

fetilement  to  be  in  Mley,  quafli  the  order  and  ftatc  the  following  birth  bccom- 

./     •      *  lug  in^  place 

cafe :  of  hit  fcctle- 

That  the  pauper  was  born  a  baftard  in  Little  Hulton  on  the  7th  aem. 

oi  Auguft  1782  under  the  following  circumllances ;  viz.  that  the 

mother  on  the  5  th  of  the  fame  month  went,  as  (he  had  feveral  times 

done  before,  with  the  knowledge  confent  and  approbation  of  the 

overfeers  of  Afiley^  where  her  legal  fettlement  was  and  where  (he 

then  refided,  to  find  out  the  father  of  the  child,  that  (he  might  give 

intelligence  of  him  to  the  town  :  that  (he  told  the  overfeers  of  Aftley^ 

two  or  three  days  before  (be  was  delivered,  that  (he  would  go  to  find 

4  C  2  out  ' 
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out  the  father  of  the  child,  and  they  deGred  (he  would^  if  (he  hii 
opportunity;  but  that  (he  then  thought^  (he  was  not  within  three 
^**  weeks  of  her  time  :  that  fhe  went  to  Radcliffe^  about  eight  computed 
Tht  inbabi.  niiles  from  Hultony  fuppofing  to  find  the  father  there,  and  (laid  ail 

tants  of  night ;  and  the  next  day,  while  (he  was  at  RadcHffe,  (he  perceived 
«TLiY.  herfeif  to  be  ill,  and  therefore  made  what  hafte  (he  could  to  return 
home,  wi(hing  to  get  to  her  own  town  :  (he  got  to  Farnwortb  on 
the  6th  oi  Augujl  at  night,  and  about  two  or  three  o^clock  the  next 
morning,  being  the  7th,  (he  fet  out  for  AJiley^  and  got  to  Uttk 
Hulton^  which  was  the  dired  road  to  jifiley^ ;  wberCf  her  labour  pains 
increafing>  (he  was  furni(hed  with  a  man  and  horfe  at  her  own  re- 
queft  by  a  perfon,  not  the  overfcer,  of  Little  Hulton  to  carry  her  for- 
wards to  Jljiley  \  but  (he  had  not  proceeded  more  than  30  roods, 
before  her  pains  were  fo  great,  that  flie  was  obliged  to  flop ;  and  was 
delivered  of  the  pauper  in  Little  Hulton  in  the  highway  there,  and 
about  100  yards  from  Tyldejley  with  Sbackerly^  a  town(bip  interven- 
ing between  Aftley  and  Little  Hulton:  (he  and  her  child  were 
immediately  taken  to  an  houfe  in  LittU  Hulton^  wherp  they  were 
both  taken  care  of  by  the  toyirn,  with  humanity  aod  tendemeie* 
-    That  there  was  no  fraud  on  either  fide. 

7wiT  Cockell  fiiewed  ca^fe  in  fupport  of  the  order  of  Seffions,  and  con^ 
tended,  that,  though  it  was  a  general  rule  that  the  place  of  a 
baftard's  birth  was  the  place  of  its  fettlement,  yet  that  this  rule 
admitted  of  many  exceptions ;  and  that  the  prefent  cafe,  though  it 
might  not  it  in  its  circumftances  be  the  fame  as  the  excepted  cafes^ 
Osemed  neverthelefs  to  come  within  their  principle  :  that,  when  the 
child  was  born,  the  pauper  was  on  a  journey  in  the  fervicc  of  thd 
pari(h  by  the  diredion  of  the  pari(h  oflScers  of  AJlley  \  and  had  (he 
not  been  fo  fent  out  of  the  way,  the  burthen  mufl:  unquetiionably 
bs^ve  fallen  upon  them :  that  there  are  various  inftances,  in  which 
the  mother,  though  perfonallv  abfent,  has  been  confidered  as  legally 
prefent:  as  in  the  cafe  of  \a\  2l  baftard  born  in  gaoKor  pending  an 
order  of  removal  [^]  afterwards  quafhed,  or  in  tranfitu  [c]  under  an 
order  of  removal :  that  it  is  true,  that  all  thefe  cafes  had  gone  upon  the 
principle  either  of  fraud  or  inevitable  neceflity ;  but  that  it  had  alfo 
been  fo  adjudged  [d]p  where  the  mother,  after  a  removal  fecretly 

faf]  Blfing  V.  the  County  of  Hereford,  H.  2  G.  I.  Scfl*.  Caf.  g^. 
ij  Weftbury  <v.  Codham^  Tr,  3  Ann.  i  Salk.  izi. 
[A  Reg.  V.  Jane  Grey,  E.  10  Aan.  Confl's  Bott.  vol.  2.  4, 
U   Landinoboe  and  Much  Birch,  M.  8  6.  1.  Str.  476. 
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of  her  own  accord  returned  and  was  delivered  in  the  parifh,  from      1785. 
Ifcrhence  Ihe  had  been  removed:  that,  if  this  cafe  was  law,  (and,      ^^-nr*^ 
though  qucftioned  by  the  Reporter,  it  appeared  to  have  been  founded         ^/ 
upon  former  decifions,)  and  if  the  voluntary  adt  of  the  mother  could  The  lohabi. 
create  an  exception  to  the  rule,  and  would  not  againft  the  equity  of    ^"""  ®^ 
the  cafe  fix  the  child  in  the  pari(h  in  which  it  was  dropped,  with 
how  tnuch  kfe  reafon  ought  it  to  do  fo  here,  where  the  mother  was 
at  the  time  the  agent  of  the  party,  who  was  to  make  his  advantage 
of  the  rule,  and  of  ufing  the  letter  of  the  law  againft  its  fpirit ;  and 
where  the  a6t  of  the  mother  was  fo  far  from  voluntary  that  it  was, 
and  muft  be  taken  to  be,  little  lefa  than  compulfory,  and  compulfory 
by  this  very  party  :  that  the  only  principle  therefore  to  be  extracted 
from  this  authority  was,  that  the  burthen  muft  fall  there,  where, 
fecundum  aqutim  et  bonum^  it  ought  to  fall ;    and   that  open  ads, 
proceeding  either  from  a  fenfe  of  duty,  or  from  her  abjedt  fituation 
and  want  of  free  agency,  fhould  difcharge  her  parifli  from  an  obliga- 
tion, which,  it  had  been  adjudged,  voluntary  and  clandeftine  ad;s 
could  not  remove :  that  no  contradiction  or  difficulty  would  arifc, 
if  the  court  were  firft  to  look  to  the  fettled  inhabitancy  of  the  mo- 
ther, and  then  inqtiire,   whether  her  abfence  on  fuch  occafions  as 
thefc  were  accompanied  with  an  animus  revertendi. 
Lord  Mansfield. 
The  exceptions  cited  arc  cafes  of  fraud  \a\  or  neceffity.     In  all 
others  the  birth  determines  the  fettlement.     The  old  rule  is  found, 
and  the  cafes  upon  it  well  confidered ;  but  to  adopt  that  which  is 
propofed,  and  inquire  into  the  animus  revertendi ^  would  be  to  give 
birth  to  a  new  fet  of  cafes ;  and  that  is  reafon  enough  for  reje£ting  it* 
Wilks^  AJhburJi^  and  Duller^  Juftices,  concurring, 

Rule  abfolute  and 
Order  of  Sellions  quaflied. 


[a\  And,  a*  far  at  refpefh  themfelTes,  the  retorn  witfaoot  a  certificate  of  perfons  removed 
11  aaafi  of  fraud  aod  defiance  of  the  law;  aodbj  13  U  14  Car.  2.  c.  12.  at  well  aa  the 
vagrant  ad>  fubjefU  them  to  paniihmeoc. 
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The  abfence 
of  a  fervast 
lor  nine 
days  ander 
charge  of  a 
crime  or 
moral  torpi- 
tude»  though 
with  the  pri- 
Tity  of  hit 
jnafter  and 
by  him  fup* 
plied  wich 
meney  for 
the  purpofe 
of  aofcond- 
ing,  it  a 
diflblotion  of 
the  contraA 
of  hiring  and 
ftrvicet  and 
11  not  purged 
by  being 
again  re- 
ceived in  the 
fiimily. 


Rex  V.  Inhabitants  of  Eaft  Kennett. 

TWO  Juftices  by  an  order  remove  Stephen  ClementSi  SufMnab 
his  wife  and  their  two  children  from  the  parifh  of  Eaft  Kennett 
in  the  county  of  Wilts  to  the  parifh  of  Prejhute  in  the  fame  county. 
TheSeflions,  on  appeal,  adjudge  the  fettlement  to  be  in  Eaft  Kennett^ 
confirm  the  order,  and  Aate  the  following  cafe: 

The  pauper^  Stephen  Clements^  being  fettled  at  Eaft  Kennett^  at 
Midfummer  1783  hired  himfelf  to  Thomas  Canning  oi  Prejhute  to  ferve 
till  the  next  Michaelmas^  at  the  expiration  of  which  term  he  hired 
himfelf  for  a  year  to  the  fame  farmer  Canning  for  the  wages  of  7/.  for 
the  year,  and  ferved  under  that  hiring  until  fome  time  in  May  fol- 
lowing ;  when,  hearing  there  was  a  warrant  out  againft  him  to  take 
him  up  for  getting  a  baflard  child,  he  went  to  his  mafter  and  told  him 
he  mud  be  oflf,  and  afked  him  for  money  to  go  oflF  with:  on  which 
the  mafter  paid  him  three  guineas  and  an  half,  and  he  ran  away 
leaving  fome  clothes  and  his  threfhing  tackle^  but  was  taken  up  two 
or  three  days  afterwards  and  obliged  to  marry  the  woman.  He  then 
after  nine  days'  abfence  returned  to  his  mafter*s  houfe  for  the  threfh- 
ing tackle  and  clothes,  which  he  had  left  behind;  upon  which  his 
mafter  faid,  "  where  arc  you  going,"  and  pauper  anfwered,  **  he 
did  not  know:"  on  which  the  mafter  faid,  *^  you  may  as  well  work 
again  for  me  as  for  any  others"  to  which  the  pauper  agreed,  and 
continued  to  work  there  to  the  end  of  the  year  without  any  frefh 
agreement,    and  at  the  expiration  received,    including  the  three 

guineas 


Rix 
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guineas  and  an  half  before  paid  him.  his  7/.  wages  all  but  half*a- 
crown,  which  the  mafter  deducted  for  his  abfence.  The  pauper, 
when  he  ran  away  from  his  mafter,  never  thought  of  going  back  to 
him,  but  confidered  himfelf  as  difcharged,  Tkc  Inhibi- 

Morris  and  Jiyl/  (hewed  caufe  in  fupport  of  the  order  of  Seffions;  £  "^  V^  - 
and  infifted,  that  this  fervice  could  not  in  found  and  juft  reafoning       nbtt. 
be  faid  to  fatisfy  either  the  letter  or  the  fpirit  of  [//]  the  ftatute:  that,  Wiintfiay^ 
fo  far  from  a  **  continuing  and  abiding  in  the  fame  fervice,*'  the  fads  ^fv.  23. 
of  the  cafe  manifefted  a  difcontinuance  and  diftblution  of  the  firft, 
and  the  making  of  a  new,  contradl  within  the  year:  that  the  a<5t 
was  an  explanatory  \h'\  dJOiy  and  could  not  be  extended  by  conftruc- 
tion :  that  it  was  as  difficult  to  miftake  in  conceiving  the  intention  of 
the  parties  as  it  was  in  reading  the  ad ;  and  that,  if  it  was  their  « 

intention  to  diflfolve  the  contrad,  the  Court  could  not  fee  it  in  any 
other  lights  than  as  a  diflfolution  :  that  the  leaving  of  his  clothes  at 
his  mafter*8  houfe  might  under  fome  circumftances  be  ufed  as  an  ar- 
gument, that,  though  he  had  difappeared  for  a  (hort  time,  he  ftill 
confidered  that  houfe  as  his  home ;  but  that  the  known  occafion  and 
precipitancy  of  his  flight,  and  ftill  more  the  converfation  upon  his 
return  and  new  hiring,  put  this  out  of  all  doubt,  and  left  but  one 
conftrudion  open  upon  the  fubjed:  and  that  the  cafe  of  [^J  the 
King  V.  the  Inhabitants  of  CaxerfivalU  was  diredly  in  point. 

That  the  offence,  of  which  the  fervant  had  admitted  bimfelf 
guilty,  gave  the  mafter  a  right  to  difcharge  him,  had  been  decided 
in  many  cafes;  and  they  cited  thofe  of  [/j  the  King  v.  the  Inhabitants 
of  Brampton^  \e\  the  King  v,  the  Inhabitants  ofWeftmeon^  and  [f]  the 
King  V.  the  Inhabitants  of  North  Cray :  and  that  it  was  apparent  from 
the  whole  circumftances  of  this  tranfadion,  that  the  intention  to  ex*> 
ercife  this  right,  and  which  originated  in  the  avowed  moral  turpi- 
tude of  the  fervant,  had  been  aded  upon  by  the  mafter,  and  was  the 
principle  of  his  condud. 

fVilfon  J.,  Mtngay  and  U  Mefurier^  in  fupport  of  the  rule  to  quafh 
the  order  of  Seffions,  ftated  the  queftion,  to  be,  whether  there  had 


[a]  9&  10  W.  3.  c.  II. 

[^J  Rex  <i/.  the  Inhabitants  of  Caftfech arch,  M.9G.  z,  173c.  Barr.  Settl.  Caf.  68.  Rex  v^ 
the  Inbabittots  of  Brampton,  H.  17  G.  3.  1777.  ante  1 1.  but  lee  the  King  v,  the  Inhabitants 
ofFillongley  Poft. 

'<^  E.  31  G.  2.  1758.  Burr.  Settl.  Caf.  461. 

Vj  H.  17  G.  3.  1777.  "otc  II. 

'#]  M.  22  G.  3.  1781.  ante  129. 

;/]H-25  G.  3-1785.  ante  49S, 

been 
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f  . 

•(f  fervice  fuf&cient,  and  whether  the  contract  had  been  difToIved? 


/they  contended,  that,  in*  the  cafes  lad  cited,  the  judgment  of 
the.  Court  had  gone,  not  upon  the  idea  of  a  difTolution  of  the  contradt, 
but  upon  the  grounds  of  its  never  having  been  perfeded;  upon  the 
ground,  that  the  fervani's  abfence,  in  gaol  or  otherwife,  had  left 
the  fervice  [^1  for  the  year  incomplete :  that  here»  unle(s  the  con« 
traA  was  diflblved»  there  was  fufiicient  fervice,  the  year  having  been 
ferved  out :  that  retainers  or  hirings  were  ever  taken  ftridly,  becaufe 
they  were  prefumed  to  prove  credit  and  ability ;  but  that  the  reverfe 
was  the  rule  in  fcrvices,  which  might  be  favourably  conftrued»  and 
always  were  fo:  that  therefore,  if  this  was  not  an  abiblute  dif* 
charge  from  the  fervice,  the  abfence  was  purged  by  the  fubfequent 
reception;  and  that  it  was  clear  from  the  fervant's  condu^l  at  the 
time,  that  he  had  no  notion  of  his  having  forfeited  his  (ituation»  and 
that  his  fervice  was  at  an  end:  that  when  he  went  off,  he  did  not  afk 
for  his  wages,  but  only  for  fomething  to  enable  him  to  reiqove,  and 
fomething  for  his  fubfiftence  during  abfence:  that  bis  intention  to 
remain  in  his  fervicei  if  he  returned,  was  manifeft  :  that  the  parting 
therefore  was  conditional  only,  and  that  he  did  return  to  the  fame 
fervice  and  completed  it :  that,  had  he  run  away  under  any  circum- 
ilances  and  whatever  hia  condud,  and  had  been  received  again,  he 
would  have  acquired  a  iettlement  by  continuing  to  the  end  of  his 
year ;  and  that  nothing  lefs  than  a  difmi^on  previous  to  the  tune  of 
his  abfenting  himfelf>  if  the  cafe  afforded  fucb  opportunity^  or^  re^ 
je£lion  of  him  upon  his  return,  clearly  made  oau  could  afford  the 
leaft  pretecKe  for  defeating  it.  That  it  had  been  adjudged  in  [^]  the 
King  V.  thf  Inhabitants  ojWooton  Sf.  Lawrence^  even  in  the  cafe  of 
a- fervant's  abfconding  for  four  or  five  days  and  an  aiiaai  J^fch^rgi 
upon  his  return  and  afterwards  a  refufal  to  receive  him  but  upon  af% 
abatement  of  wages,  that,  the  fervice  having  been  completed,  the 
contrail^  was  not  under  thefe  circumftances  vacated:  that  the  faidta  of 
the  pafe,  as  reported  by  Sir  James  Burrow^  correfpond  with  this 
ftatement  ;^  but  that  this  point  was  alfo  made,  though  it  was  not 
there  noticed,  Mr.  Wiljon  affirmed,  and  read  to  this  effedl  from  his 
own  note  of  the  cafe. 

That,  with  refpe£t  to  the  cafe  of  the  King  v.  Caverjwalh  there  was 
a  clear  dlffolution,  an  !4^folute  difcharge,    in  confequence  of  a  dif- 

agreement;  and  the  fervant  accordingly  received  the  wages  he  was 

■  I         ■         .....  ,.        «  . —  ~ 

r«]  There  was  no  pretence  for  this  argoment  in  the  Kiag  <v.  riw  lAbabicaott  c(  Branip* 
ton.  .  *^ 

^' Jf  J  H.  8  G.  3.  1768,  Burr.  SetU.  Caf.  581. 

'  entitled 
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entitled  to;  and  that  here  on  the  contrary  there  had  been  no  difcharge,      1 785, 
no  difagreement  upon  which  to  found  it,  no  payment,  at  the  time      %-^^-w 
the  difcharge  was  by  inference  contended  to  have  taken  place,  of  the         J* 
whole  wages  due;  and  confequently  no  diflblution.  The  inhabi- 

Lord  Mansfield.  e1?t  K^L 

All  along  you  have  left  out  of  your  view  of  the  cafe  the  confider-      mbtt. 
ation  of  the  two  lad  lines  of  it. 

tVilfon  J.     The  apprehenfion  of  the  pauper  cannot,  as  has  been 
repeatedly  adjudged,  vary  the  law. 
jljhburji  J. 
True ;  but,  in  a  queflion  of  intention,  it  will  go  very  far  towards 
fhewing  what  was  the  underilanding  of  both  parties  upon  the  fub- 

jea. 

Lord  Mansfield. 

It  will  not  alter  the  law,  but  it  fhews  the  fad. 

This  caferefblves  itfelf  into  a  mere  queftion  of  fadl :  and,  upon  the 
only  point,  the  diflblution  of  the  contract,  the  queflion  is,  whether 
the  two  men  agreed  to  diflblve  it?  He,  who  was  to  have  the  be- 
nefit under  it,  afks  to  be  off:  for  what  ?  It  may  be,  his  firft  objed: 
was,  that  the  warrant,  out  againft  him,  {hould  not  reach  him.  But^ 
had  he  no  way  offended,  was  it  poffible,  that,  during  an  uncertain 
abfence  of  four  months,  he  could  conceive,  that  his  place  was  to  be 
unfupplied  and  kept  open  for  his  return  ?  And  how  is  this  inter- 
preted by  his  condud?  The  fads  are,  that  the  warrant  does  reach 
him,  he  makes  his  peace  on  that  fubjed,  and  returns :  but  is  it  to 
his  fervice,  does  he  claim  to  be  reftored  to,  or  to  continue  in  his  (late 
and  condition,  as  a  fervant  in  the  family?  No  fuch  thing:  he 
claims  his  clothes,  he  comes  to  take  away  the  implements  of  his 
trade,  his  threfhing  tackle,  the  means  by  which  he  is  to  earn  his 
fubfiftence  elfewhere ;  declaring  he  does  not  know,  where  that  place 
is:  and  then  the  converfation  on  both  fides  is  decifive  evidence  of 
a  new  contract.  Befides  the  cafe  pofitively  and  exprefsly  flatest 
that  **  he  never  thought  of  returning."'  He  never  thought  tljen  of 
reaffuming  this  charader.     There  is  no  doubt. 

Willes,  Ajhhurjl^  and  Butter^  Juftlces,  concurring. 

Rule  difcharged,  and 
The  Order  of  Seifions  confirmed. 


4D 
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1785. 


Rex  V.  the  Inhabitants  of  North  Bafham. 


The  dif-  HHWO  Juftices  by  an  order  remove  James  Pboker,  his  wife  and 

charge  of  •  X     their  (ix  children  from  the  pariflx  of  Saitboufe  in  the  county. 

foVe'^rmagV  ^^  Norfolk   to  the    pariOi   of  North  Bajham  in   the  fame  county, 

firite^  with  The  Seflions  on  appeal  confirm  the  order,  and  (late   the   follow* 

ftinceof  the  That  about  2  a  years  fince  the  pauper,  James  Phoker^  let  himfelf 
fervint,  can-  for  a  year  to  Robert  Colvin  of  North  Bafl:am^  farmer,  and  duly  en* 
fraudulcDt.     ^ered   upon   and    performed    that   year's   fervicc ;   and   then   lived 

another  year  with  the  faid  Robert  Cohin  at  North  Bajham^  and  re- 
ceived the  whole  of  his  wages :  that  being  then  a  fingle  man  he  let 
himfclf  for  a  year  to  Abraham  Dujgate  of  Eaji  Bajham  in  the  county 
aforefaid  farmer,  and  entered  upon  and  continued  in  his  fervice  at 
EaJi  Bajham  until  three  days  and  an  half  before  the  expiration  of 
his  year's  ferrioe ;  when  hfc  married  a  female  fervant  of  the  Taid 
jiiraham  Dufgate,  who  was  theti  big  with  child  by  him  the  laid 
James  Pboker:  that  after  his  marriage,  in  order  to  avoid  gaining  a 
fettlement  in  EaJi  Bajham  and  wifiiing  to  be  fettled  cWewhere,  he 
went  with  Abraham  Du^ate^  his  matter,  before  Henry  Lee  Warner 
Efquire,  a  neighbouring  Jullice,  to  be  by  him  ^ifcharged  from  his 
faid  fervicc  ;,  and  the  faid  Henry  Lee  Warner^  after  hearing  the  fsdd 
Abraham  Bufgate  and  iaid  James  Phokir^  did  difcharge  him  from 
kts  faid  fervice;  but  whether  only  verbally  or  by  an  order  in  writing 
does  not  appear,  as  the  witnefs,  on  being  afked  this  queftion,  could 
notrecolka  whether  Mr.  Warner  did  or  did  not  fign  any  order :  that, 
faid  Henr*j  Lee  Warner  Enquire  ebfervrng  that  Pboker  was  a  likely 
young  man,  Dufgate^  his  mafler,  faid;  he  was  welcome  to  fettle  in 
hf s  parifii,  if  Ihs  pleafed :  that  he  paid  Hs  year^'s  wages,  deduding 
one  {billing  and  nine  pence,  being  a  proportionatbfe  ibare  thereof  for 
the  three  days  and  arn  hatf,  which  were  wanting  to  complete  his 
year's  fervice :  that  *bhe  'faid  James  Phoker  foon  afterwards  went  to 
re(ide  at  Sakboufe^  2t&A  hafth  -continued  there  until  removed  by  the 
faid  order;  but  hath  not  fince  he  left  EaJi  Bajham  in  manner  afore- 
faid done  any  a£t  to  gain  himfelf  a  fettlement. 

4  Mingay 
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Mingay  and  Garrow  (hewed  caufe  in  fupport  of  thefe  orders  ;  and      1785. 
infifted^  that  there  was  no  principle  whatfoever^  under  which  it  was      v^v^w 
poifible  to  argue,  that  a  fetile^nent  waa  gained  in  the  parifli  of        ^^ 
NartA  Bajbamy  unlefs  it  were  the  fuppofition  that  every  thing  which  The  livhabi- 
pafled  there,  relative  to  the  pauper'&  difcharge,  was  fraudulent ;  but      JJ"^*  ®^ 
that  this  Court  had  uniformly  faid,  they  would  neither  infer,  or     Basham. 
enter  into  the  queftion  of,  fraud  :  and  they  relied  upon  the  authority  ^/dntfday^ 
of  the  King  v.  the  Inhabitants  of  Prejion  H.  4  G.  2.^  cited  in  the  cafe  ^'^'''  *^' 
of  [a]  the  King  v.  the  Inhabitants  of  Cajllechurcb. 

Bearcroft  and  Fitzgerald^  in  fupport  of  the  rule  to  quafh. thefe 
orders,  contended  \  that  if^  from  the  fa^s  difclofedi  a  plain  and 
clear  inference  of  fraud  arofe,  the  Court  would  enter  into  that 
queftioui  although  fraud  was  not  exprefsly  aud  in  terms  found  :  that 
here  the  very  view  and  objedl  of  the  whole  bufinefs  was  by  collufion 
to  defeat  the  fettlement :  that  the  management  and  contrivance  of 
the  parties  will  not  be  allowed  to  alter  or  vary  the  operation  of  the 
law  :  that  the  Court  no  longer  ago  than  Saturday  laft  had  faid,  that 
the  queftion  of  fraud  is  a  conclufion  of  law  from  fads :  that  in  the 
cafe  of  [^]  the  King  vjhe  Inhabitants  ofFrome  Selwood^long  fubfequent 
to  that  of  Prejion^  where,  under  a  wtjh  of  the  fervanfs  not  to  befettled^ 
the  mafter  gave  him  leave  to  vifit  his  friends  for  ten  days  and  then 
dedudled  a  proportion  of  his  wages  for  the  abfence ;  the  Court  held, 
that  this  was  ^^  fraudulent  and  a  mere  evafion,"  and  did  not  defeat 
the  fettlement :  That,  as  to  the  difcharge  by  the  magiftrate  here,  ic 
was  a  nullity :  that  it  had  been  decided  in  the  cafe  of  \c\  the 
King  v.  the  Inhabitants  of  Hanbury^  that  fuch  a  difcharge,  being  an 
a£t  of  jurifdidion,  muft  be  by  order;  and  therefore  ought  to  be  in 
writing :  and  that  in  the  cafe  of  [d]  the  King  v.  the  Inhabitants  of 
Potter  Heighanty  in  which  the  pauper  requefted  to  be  difcharged 
three  days  before  the  expiration  of  his  fervice,  fubmitted  to  an  abate*> 
ment  of  his  wages  and  even  where  it  was  exprefsly  dated  that  he 
and  his  mafter  parted  by  confent^  yet  the  Court  pronounced  a  (imilar 
judgment  in  favour  of  the  fettlement. 


'ill  M.  9  G.  2.  173;.  Barr.  Seul.  Cif.  fo.  69. 
'^1  Tr.  6  G.  3.  1766.  lb.  565. 
Vl  Tr.  26  &  27  G.  2.  1753*  Barr.  %tv\^  Caf.  322, 
Vj  Tr.  II  G.  3.  1771.  lb.  690. 


4  D  2  Lord 
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Lord  Mansfield. 

Certainly  there  was  no  fraud  on  the  part  of  the  mafter  here.     The 

^^^        difcharge  was  before  a  magiftrate ;  and  people,  who  mean  fraud. 

The  inhabi-   do  not  go  there.     It  was  befides  with  the  confent  of  the  mafter,  and 

tants  of      ^x,  the  inftance  of  the  fervant ;  and  by  him  the  fraud  was  committed, 

Baiham.     if  there  were  any  thing  like  fraud  in  the  cafe;  for  it  was  then  a 

fraud  upon  the  pari(h>  in  which  he  was  at  the  time  fettled,  and  in 

which,  if  the  fraud  fucceeded,  he  would  continue  a  fettled  inhabitant. 

It  is  a  folemn  ad,  done  with  advice  and  on  full  confideration  by  both 

parties,  and  unqueftionably  valid. 

Willes^  AJhhurfty  and  Buller^  Juftices,  concurring, 

Rule  difcharged,  and 
Both  Orders  affirmed. 
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Rex  V.  Inhabitants  of  Fillongley. 

TWO  Juflices  by  an  order  remove  Mary  Watfon,  widow,  and  ^ cM^^Jen- 
her  five  children  from  the  pari(h  of  Bedwortb  in  the  county  of  joy  is  long  tt 
Warwick  to  the  paj-ifti  of  Fillongley  in  the  fame  county*  The  Sef-  ^  P'*?^'*  ^^^ 
fions  on  appeal  confirm  the  order,  and  ftate  the  following  cafe :  ^hcii  J***** 

That  the  pauper,  Mary  Watfon^  fixteen  years  ago  married  yohn  plcifc,  ma 
Wat/on^  who  was  born  in  theparifh  of  Fillongley:  that  the  faid  John  oo"|,|^gfo?^ 
Watfon  rented  a  farm  of  40/.  a  year  in  the  faid  parifh  of  Fillongley ^  It/'creitcs 
and,  about  Lady-day  1783,  being  diftrained  upon  for  rent,  he  left  Jlpin"a^d*7 
the  faid  farm  and  came  to  the  parifli  of  Bedworth  with  two  cows  chit  with  * 
and  three  (heep,  purchafed  for  him  by  his  brother  out  of  the  faid  ®^*»«'  ««««- 
diftrefs;  that  about  (diid  La dy-day  1783  the  faid  John  Watfon  took  a  ™*"'*  *' 


mounts  to 


houfe  and  three  clofes  of  land  at  the  yearly  rent  of  8/.  in  the  faid  10).  a  year, 
parifti  of  jB^^(?r/i6,  and  lived  in  the  faid  houfe  and  refided  on  the  [u^ea^f"ffi' 
fame  for  about  three  years;  during  which  time  the  rent  was  paid  as  enttalcingof 
follows  (to  wit)  the  firft  half  year  by  the  faid  John  Watfon^  the  next  •  ^^nement 
half  year  by  the  faid  parilh  of  FiHongly,  the  third  half  year  by  the  ow^JplcAo  ^ 
faid  JohnWatfon^  and  the  fourth  by  a  diftrefs  :  that  about  faid  Lady-  gain  a  fettlc- 
day  1783  Thomas  Waifoji,  in  a  converfation  with  his  brother,  the  faid  J^J^^  ""^^^ 
John  Watfon^  concerning  his  family  and  poverty,  faid,  '*  I  am  forry  2.c.  la. 

for 


F II.  LONG 
LEY. 
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for  your  family,  and  therefore,  Fll  give  you  a  clofe  in  the  parifli  of 
y^Jlley  (an  adjoining  parifh  to  that  of  Beduuorth)  containing  about 
^^*  four  acres,  to  enjoy  as  long  as  I  pleaf.\  and  to  take  again  uhen  I plea/e^ 
The  inhabU  and youjijall pay  nothing Jor  it:  and  the  faid  John  JVatfon  enjoyed  the 
tanis  of  faij  clofe,  which  was  of  the  yearly  value  of  a/.  lOJ.,  for  three  years; 
during  ivhiib  time  the  faid  Thomas,  his  brother^  paid  not  only  the  land- 
tax  J  but  was  rated  and  paid  the  poors  rates,  for  the  fame  :  that  all  the 
tillage  was  d:ne  by  the  horfes  and  fervants  of  the  faid  Thomas  Watfon, 
at  whofe  exp^nce  and  by  wboje  fervants  the  harvejl  was  got  in  :  that,  du- 
ring one  year  the  faid  John  Wat/on  fo  enjoyed  the  faid  clofe,  part 
thereof  was  fown  with  wheat  of  the  faid  John  tVatfon,  procured  by 
the  gleanings  of  his  children  and  family;  and  in  the  lait  year  the 
faid  part  of  the  faid  clofe  was  fown  with  the  corn  of  the  faid  Thomas 
Watfon  \  at  whofe  expence  the  crops  of  the  faid  clofe  were  drawn  to 
and  delivered  at  the  houfc  of  the  faid  John  JVatfon  in  the  faid  pa- 
rifti  of  Bedworth:  that  during  the  faid  three  years  the  cattle  of  the  faid 
Thon)2LsW  2Li(on  were  never  pfd  into  the  /aid  c/o/e^  except  for  the  purpofe 
of  plowing  and  fowing  the  land  and  gathering  the  crops;  but  that 
the  cattle  of  the  faid  ]ohn  Watfon  were  upon  the  faid  clofe^  during  the 
time  befo  enjosed  the  fame. 
Wedntfday,  Mingdy,  Baldwin  and  Gough  (hewed  caufe  in  fupport  of  thefe  or- 

N9V,  22.        j^j.g .   ^jjj  contended,  that  the  two  Courts  below  had  put  the  true 

conftru£tion  upon  the  Ads  of  Parliament :  that  the  pccupation  of  the 
pauper  was  not  fuch,  as  would  fatisfy  either  the  letter  or  the  fpirit 
[tf]  of  them:  that  it  was  nothing  like  a  coming  to  fettle  upon  a  te- 
nement of  the  yearly  value  of  ten  pounds:  that  a  fettling  imported 
fomething  like  duration  and  eftabli(hment,  fomething  of  one's  own 
and  in  one's  own  power  :  that  this  was  no  fettling  or  taking,  but  the 
mere  acceptance  of  alms;  of  a  (ituation,  the  pauper's  intereft  in  which 
was,  by  the  exprefs  terms  of  the  holding,  defeafible  at  a  moment's 
warning :  that  the  poffeflion  of  an  annuity  would  not  entitle  to  a 
fettlement^  and  that  this  was  no  more  than  penfioning  the  pauper  in 
a  mode,  that  was  moft  likely  to  prove  a  fpur  to  his  induftry;  but 
that,  being  utterly  unable  himfelf  to  cultivate  part  of  his  tenement 
and  another  having  adually  plowed,  harvefted,  been  charged  to 
and  paid  all  the  public  and  parochial  burthens,  it  was  impoflible,  that 
at  any  moment  the  pauper  could  derive  credit  from  fuch  a  hold- 
ing; and  that   fuch   credit  by   reference  to  the  ftatute,  9  and  10 


[a]  St.  13  U  14  Car.  2.  c.  12.  &  9  Ic  10  W.  3.  c.  11. 
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W,  3.  was  the  very  principle,  upon  which  the  law  has  uni- 
formly been  interpreted;  and  that  ftatate  required,  that  a  leafe 
{hould  really  and  bond  fide  be  taken  \at\:  that,  if  no  inference  of 
credit  could  juflly  arife  from  a  fituation  lo  dependent  and  beggarly,  The  Inhabi- 
ability  was  negatived  exprefsly  in  every  part  of  the  cafe:  that  moft  of  p^^lonc 
the  cafes  fay,  the  pauper  muft  have  ability  to  ftock:  that  in  the  cafe  ley. 
of  [^J  Sautb  Sydenham  and  Lamerto*iy  relied  upon  on  the  other 
fide,  there  was  a  taking;  but  that  this  was  not  in  the  charader  of 
tenant>  was  not  a  holding  of  the  thing  itfelf,  or  any  otherwife  a 
holding,  than  as  a  bailiff,  or  manager,  holds:  and  ihat  it  was  only  a 
gift  of  the  produce,  the  taking  or  renting  of  which  would  not  give  a 
fettlement.  That  to  look  at  confequences,  any  farmer,  if  he  rented 
ten  pounds  a  year  in  an  adjoining  parifh,  by  giving  forty  days'  occu- 
pation of  this  fort  under  colour  of  benevolence,  might  without  any 
rifk  throw  the  burthen  of  the  fupportofany  labourer  of  his  and  a 
numerous  family  upon  fuch  adjoining  parifh. 

Bearcroft  and  Willis^  m  fupport  of  the  rule  to  quafli  thefe  orders, 
infifted,  that  no  inconvenience  could  arife  from  a  confirmation  in  this 
cafe  of  thofe  maxims,  which  they  conceived  to  be  eftabliflfied  law ; 
for  that  fraud,  fo  far  from  being  ftated,  was  not  even  imputed :  that 
the  tranfaftion  was  bond  fidcj  and  arofe  from  the  motives  ftated 
on  the  other  fide ;  pure  benevolence,  and  not  trick  or  management 
of  any  kind:  for  that,  if  fuch  had  been  the  aim,  a  colourable  rent 
or  a  taking  for  fome  part  of  the  year  would  probably  have  been 
fhewn. 

That  the  adi  of  Car.2.  gave  the  right  in  queftion  to  perfons  com- 
ing to  fettle  upon  a  tenement  worth  ten  pounds  a  year  :  that  there- 
fore, the  refidence  of  the  pauper  not  being  difputed,  the  words  of 
Parker  Ch.  J.  in  the  cafe  of  SoulJb  Sydenham  and  Lamerton  diredly 
applied  to  the  prefent.  **  If  a  man  fliould  out  of  kindnefs  fettle  ano- 
ther in  a  tenement  of  10/.  per  ann.  value,  referving  no  rent  [r],  yet 


n     * 


[<z]  There  has  certainly  been  fome  difference  of  opinion  on  this  rjbje£^,  bat  the  weight  of 
authority  feems  to  be  the  other  way.  In  the  cafe  of  the  R.  a;,  the  lohabicants  of  DunsTcw^ 
Tr.  29  &  50  G.  2.  I7s6>  where  thefe  flatutes  were  much  dircuHifd  and  judgment  after  mucti 
confideration  given,  Denifon  J.  fays  "  I'he  words  are  a  parliamentary  expifition  of  what  is 
meant  by  coming  to/ettlt^  in  (he  cafe  of  a  man  who  is  not  the  own^r.'*  But  Fofler  and  WiU 
mot,  Juftices,  held  otherwife.  Fofter  J.  **  The  words  of  the  flaiute,  re fpeding  certificate 
perions  taking  1  icafe,  I  don't  coniider  as  cxpUining  the  A.  of  Car.  2.  ;  but  as  introducing  • 
new  defcription,  in  which  they  might  require  what  qualifications  ihey  pleafed/'  Wilmot  j, 
<'  1  think  that  under  this  (latute  there  is  no  neceflity  for  a  contra^,  as  under  that  of  K. 
William,  where  the  terms  of  theadl  require  it."     MS. 

[b]  Tr.  3  G.  2.  Str.  57.  fol.  81.  1  SciF.  Caf.  122.  10  Mod.  388. 

if]  Six.  57. 

that 
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1786.      that  will  not  alter  the  cafe:"  that  the  pauper,  being  entrufted  with 
i--v-^       10/.  a  year  and  not  likely  to  become  chargeable,  was  irremovable; 
^^^        and  confequently  gained  a  fettlement:  that  his  refidence  upon  this 
The  Jnhabi-  property  (hewcd  him  not  to  be  one  of  that  defcription  of  perfons, 
lants  of     ^jjQ  v7€Tt  the  objeds  of  removal  under  the  a£t ;  which  was  levelled 
'  I. BY.       ^"ly  ^^  thofe,  who  were  in  a  ftate  of  vagrancy  :  neither  could  it  be 
denied*  that  there  had  been  a  demife  to  him  and  an  adtual  occupation 
for  a  long  period ;  that  his  own  cattle  depaftured  there,  and  his  bro- 
ther's never  did ;  and  that  his  pofTeflion  was  (o  unqueftionable,  that, 
I  except    his   brother,    he    could    maintain  trefpafs   againft  all  the 
world :  that,  if  the  pauper  could  obtain  this  (ituation,   it  was  per- 
fedly  immaterial,  who  paid  the  rent  or  was  anfwerable  to  the  land- 
lord; or  whether  any  rent,  rates  or  taxes,  were  paid  or  not :  but  that 
in  refpeft  of  his  occupancy,  he  was  liable,  if  called  upon,  to  anfwer 
every  other  demand,  but  that  of  rent. 

That  with  refpe£t  to  perfonal  ability^  that  does  not  appear  to  have 
at  any  time  been  made  the  teft:  that,  in  [a]  the  fVindmill  C2ikf  giving 
fecurity  for  the  rent,  and  borrowing  money  to  ftock  the  tenement,  is 
adjudged  to  make  no  difference  :  that  it  was  there  faid  by  Page  J., 
that  the  vifible  credit  is  the  grand  point :  and  that,  even  as  to  credit, 
if  the  thing,  with  which  the  pauper  is  entrufted,  be  worth  ten  pounds 
a  year,  it  is  immaterial  what  fum  is  demandable  out  of  it  at  the  end  of 
the  year  :  that  in  the  cafe  of  [^]  the  Kf'ng  v.  the  libabitants  ofBilfdale 
Kirkbam  the  rent,  which  the  pauper  was  liable  to  pay,  was  only  4/.  ix., 
and  in  that  [r]  of  St.  Mattbew*s  Bethnal  Green  Only  4/.;  and  yet  that  in 
each  the  pauper  acquired  a  fettlement :  that,  if  pari  of  the  fum  need  not 
be  demandable  either  of  the  pauper  or  of  his  fecurity,  the  principle 
muft  be  the  fame  with  refpedl  to  the  whole;  and  therefore  that  it  cannot 
be  alone  the  credit,  arifing  from  the  pauper's  pledging  himfelf  for  the 
payment  of  any  certain  fum ;  but,  as  was  faid  by  Fofter  J.  in  the 
cafe  of  [^/J  the  Kings,  the  Inhabitants  of  Duns  Tew^  the  credit  given 
by  the  legiflature  to  a  man  able  to  ftock  a  tenement  of  the  annual 
value  of  ten  pounds,  that  gives  the  right  in  queftion. 
jiphurjl  ]. 
In  all  cafes  upon  the  law  of  fetdement  it  is  fafeft  to  adhere  to  the 
words  of  the  ftatute ;  and  upon  the  terms  of  it  in  the  prefent  cafe 
nothing  can  be  more  clear.     The  words  are  that  perfons  *'  coming  to 


ft] 


Rex  v.  the  Inhabitants  of  Butley,  Tr.  10&  11  G.  2.  1737.  Burr.  Settl.  Caf.  107. 

E.  16  G.  3.  1776.  Burr.  Settl.  Caf.  S2S. 

H.  7  G.  3.  1767.  lb.  574. 

Tr.  29  &  30  G.  2.  1756.  lb.  400. 

fettle 
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.frttle  in  any  ttument  under  the  value  of  ten  pounds'*  arc  temofable.       f7JB6. 
Here  is  nothing  faid  about  ability.     The  mere  relation  of  iaadlord      ^T^^*^ 
mnd  tenant  and  the  rights  and  remedies  annexed  to  either  of  thefe         J^ 
charaders  do  not  decide  upon  the  queftion  of  (ettlement*     Butt  if  TIm  idkAu 
ability  ought  to  be  taken  into  confideratioo,  tinder  the  authority   ^^^^l^^ 

:  cited  from  Strange^  to  have  fufiicient  credit  to  be  entrufted  with  a  liy. 
tenement  of  lo/.  value  per  ann.^  though  from  motives  of  benevo- 
lence only  or  charity,  negatives  the  prefumption  of  jovlv  becoming 
chargeable  to  the  parifh  you  inhabit ;  and  ihews^  that  you  do  not 
fall  under  the  defcription  or  are  of  that  clais  of  people^  againil 
iRrhofe  intrufions  provifion  has  been  made  by  this  (latute :  but  it  is 
oot  fo  much  the  credit  which  a  pauper  derives  from  a  contradl  for  a 
tenement  of  the  annual  amount  of  ten  pounds,  as  in  itfelf  (hewing 
that  he  is  not  likely  to  become  chargeable,  as  it  is  the  credit,  or  ra- 
ther right,  which  the  legiflature  gives  or  throws  upon  a  man  who 
gets  bond  Jide  into  pofleffion  \a\  of  fuch  a  tenement,  that  makes 
him  a  fettled  inhabitant.  Such  a  tenure  entitles  fuch  a  perfon 
to  be  undifturbed  in  his  pofTeilion  and  in  forty  days  to  acquire  a 

fettlement. 
Buller  J. 

I  entirely  afTent  to  the  policy  and  wifdom  of  the  maxim,  which 
fays,  in  thefe  cafes  we  (hould  adhere  to  the  letter.  To  have  never 
departed  from  it  would  have  prevented  much  inconvenience  and 
litigation  ;  and  the  words  are  here  plain  and  clear. 

No  doubt  the  queftion  of  fraud  is  open  in  every  cafe :  but  that  is 
a  queftion  which  properly  comes  before  another  jurifdidlion,  and 
not  that  of  this  Court.  It  is  competent  to  the  Juftices  at  Seftions 
to  adjudge  it  in  all  cafes;  if  they  do  not,  in  ordinary  cafes  we 
-cannot. 

As  to  ability^  this  Court  cannot  control  the  plain  words  of  the 
aCk ;  and  whatever  may  have  fallen  in  general  terms  from  the  Court 
in  any  cafe  muft  be  taken  as  referable  to  the  particular  fadis  of  that 
cafe ;  and  how  credit^  derived  from  a  contract  for  rent  may  affefl: 
the  public,  whatever  is  the  cafe  between  the  parties,  feems  in  the 
cafe  of  South  Sydenham  and  Lamerton  to  have  depended  upon  the 


rr 


[a]  And  fo  Dcnifon  J.  in  the  cafe  of  Dans  Tew.  <<  The  i£l  is  carefully  worded.  It  fpeakt 
of  perlbns  coming  to  /ettle»  This  may  be  two  ways  :  as  being  the  ^wner,  or  as  a  peribn  rent- 
ing or  gettiag  intopoiTeifioD  by  way  of  contra6t«  amounting  to  a  leafe."    MS. 

4  ^  circumftances 


y 
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1786.      circumftances  and  extent  of  that  contradt^  and  to  have  been  applied* 
^'-^'v^    .  to  cafes  where  the  taking  was  more  than  lo/.  a  yean 
^^  It  has  alfo  been  faid»  that  the  pauper  nerer  had  the  tenement  r 

The  inhabU  but  it  id  impoffible  for  us  to  fay  fo  here,  where  the  Juftices  ftate^iiow 

Eu-^LONo-  ^^  ^*^  ^^^  '^^^^  under  an  agreement,  which  made  him  tenant  at 
LftY.  will.  And  what  was  to  become  of  the  fields  after  the  pauper  had 
fown  it  i  It  is  clear  that,  as  tenant  at  will  (and  it  is  quite  imma* 
terial  in  what  way  he  obtained  the  feed)  he  muft  have  taken  the 
growing  crop.  This  is  therefore  a  fufficient  holding  within  the  fia* 
tute  to  give  a  fettlement. 

Rule  abfolute>  and 
Both  Orders  quaihed» 
Lord  Mansfield  was  abfent»> 


'^  *.'t  .*'  --^  *• 


T   A   B   L   E 


OF     THE 


PRINCIPAL      MATTERS. 


A. 


ABANDONMENT. 

X,  l^INE  or  ten  years  refidence  of  a  child  by 
'^^  the  diredion  of  his  father  in  a  friend's 
houfe  for  the  purpofe  of  fupport,  is  not,  if  he 
occafionally  vifits  his  father's  houfe  as  his  home, 
fuch  an  abfence,  as  will,  upon  the  principle  of 
abandonment^  be  confidered  an  emancipation, 
and  thereby  prevent  his  following  his  father's 
fettlement.  The  age  of  nurture  has  no  rela- 
tion to  the  dodrine  of  emancipation.  R.  v. 
Inhabitants  of  Tottington  Lower  End.     Pogi  284 

2.  f^ide  Certificate,  No.  2,  &  3. 

ABATEMENT. 

J,  Upon  a  refufal  by  the  mafter^s  wife  to  receive 
a  hired  fervant  who  had  been  prevented  from 
entering  into  the  fervice  for  the  firft  month  by 
illnefs,  and  the  fervant's  mother  faying  in  his 
prefence,  that  the  quantum  of  wages  (hould  be 
left  to  the  mafter  and  miftrefs,  if  any  abatement 
is  made  in  confequence,  it  is  no  fettlement. 
R,  V.  Inhabitants  of  fVinterfett,  298 

ABILITY. 
1.  Vidt  Rateability,  No.  i, 

ABSCONDING. 

1,  The  abfence  of  a  fervant  for  nine  days  under 
charge  of  a  crime  or  moral  turpitude,  tfaottfgh 
^ith  the  privity  of  his  mafler,  and  by  him  fikp- 
plied  with  money  for  the  purpofe  of  abfconiing, 


is  a  diflblution  of  thecontrad  of  hiring  and  fer- 
vice, and  is  not  purged  by  being  again  received 
in  the  family.   R.  v.  Inhabitants  of  Eaft  Knsnetu 

Page  562 

ABSENCE. 

I.  Vidi  Service,  No.  2. 

a.  Vidi  Abandonment,  No.  r. 

3.  Abfence  at  any  period  of  the  fervice  is  pui|;ed 
by  being  received  again.  R.  v.  InbaUiants  of 
fFinterfett.  298 

4.  An  agreement  made  part  of  a  hiring  from 
Micbaobnas  to  Michaolmas^  that  the  fervant  ia  Co 
go  into  the  fervice  thrde  days  after  Micbagbias^ 
is  an  abfence  with  leave;  a  difpenfation  and 
not  an  exception  from  the  original  contrad. 
R.  v.  Inhabitants  of  Grendon  UniSrwood,       359 

5.  If  by  the  fervant's  default,  he  does  not  ferve 
the  whole  year,  he  gains  no  fettlement  i 
whether  the  difcharge  or  abfence  be  imme- 
diately before  the  expiration  of  the  year,  or 
at  a  more  didant  period.  R.  v.  Inhabitants  of 
North  Cray.  49  j 

.      ABSENCE  fufftd. 
I.  Fidt  Absconding,  No.  i. 

ACCIDENT. 

I.  Fidi   fiBRVICE,     No.    5.       CaSUA£    PoWt, 

No.  r. 


ACCOUNTS. 

X.  Fidi  VasTRY,  No.  i. 

4  E  2 
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,v     ,-        '^CQ.UIESCENCE. 
'  j;  riU!r  AlMAL«  No.  2. 

y.      ADDITION. 
Ik  P'ldt  Wife,  No.  4. 


ADJUDICATION.  . 

!•  Jbftices  muft  adjudge  a  baftard  to  have  been 
born  in  the  pari(h  charged  by  their  order.  Rex 
V.  Stanlgy.  Page  172 

a*  Whether  the  character  in  which  a  party  claims 
a  penalty  is  neceflary  to  be  repeated  in  the  ad- 
judication, or  whether  fuch  repetition  may  be 
confidercd  u  furplufage  only*    R*  v.  Grean, 

391 


A  tABLif  OF  THE  PRINCIPAL  MATTERS. 


APPEAL. 

!•  An  appeal  does  not  generally  lie  by  a  parijh 
againft  a  vagrant  pafs*  Whether  it  does  in  the 
cafe  of  a  foreigner  fent  under  a  falfe  examina- 
tion is  undecided.  R.  v.  Inhabitants  of  Sim 
Lawrenci  Jiwry^  London.  Pagt  1 8 

2.  An  order  unappealed  from  is  conclufive.  R. 
V*  InbaHtants  of  Hinworth.  42*  and  iZ.  v«  /n-^ 
habitants  of  Swallcliffi.  24.8 

3.  The  jufiices  at  feffions  havi;  a  concurrent  jurif- 
didtion  with  a  juftice  within  the  pari(b,  or  of 
the  neighbourhood,  in  making  orders  for  the 
relief  of  the  poor,  and  no  appeal  lies  againft  any 
Aicb  order,     R.  y.  Inhabitants  of  North  Sbiilds. 

68 

4*  The  feffions  are  bound  to  receive  an  appeal  to 

an  order  of  removal,  although  no  notice  has 

been  given.  .  R.  v.  Inhabitants  of  Httntingdm* 

Jhin.  283 

5*  The  provifiona  of  the  ft.\7  G.  a.  i.  38.  f  4. 

Yo'far  repeal  tbe^.  413  £/#«•  r.  2*  at  to  limit 

.  t)^  appeal,  agaiaft  the  poor's  rate  to  the  next 

ie%>BS4    R^  v.  Cmdi  bt  aL  .  464 

6.  Vii»  Order,  No.  i« 

7.  Vid*  Wife,  No»  4, 

8.  An  appeal  to  the  poorV  rate  muft  be  at  the 
feffions  next  after  notice  of  a^  gravaoiaa  having 
aiifen  \  unlefs  the  overfeer  refiifes  to  (hew  the 
rates :  and  publicatioA  of  the  races  is  fach 
notice.     R.y.  InhabitatUstf  MickUfiili.     507 

APPRENTICE* 

1.  If  an  ajjiprcnticev  is  bound,  it  is  not  necef^ 
fary  to  the  validity  of  his  iodeotiire  that  the 
roafier  (hould  figfi  a  counterpart.  J?,  l^  /«• 
hahi touts  of  Fleot^  31 

2.  Where  a  matter  receives  money  of  an  appren- 
tice of  full  age  to  vacate  his  indentures,  the 
relationr  is  difTolved,  though  the  indentures  re- 
main uncancelled.  ^R.  v.  Jtiftitos  of  Detjotiflsirfm 

32 

3.  Apprentice,  voluntarily  continuing  with  his 
mailer's  executor,  and  affigired  with  his  own 
confent,  gains  fettlement  by^  refiding  forty  days 
under  fuch  affignment.  ^.  v.  If^bitmnts  of 
Stockland.  60 

4.  The  expreft  confent'by  parole  of  a  firft  mafter 
to  a  fervice  with  a  fecond,  is,  for  the  pvrpoft 
of  a  fettlement,  a  legal  affignment  of  an  ap* 
prentice*    R»  Vt  Inhabitants  rf  Langham.     tzS 

II  5.  In* 


ADMINISTRATION. 

1.  Without  adminiftration,  a  perfon  folely  in- 
titled  to  it,  but  in  whssn  the  whole  intereft 
does  not  veft  for  hia  own  ufe,  cannot  by  refi- 
dence  acquire  a  Ccttlement.  R.  s^.  Inhabitants 
of  N^r^h  Curry.  137 

2f  Vidi^  Njbxt  Of  Kin,  No»  r. 

iUDKtlSSIBILITY. 
!•  Ftii  Witness,  Nq«  i. 

ADULT. 
T.  Ktdi  Emancipation,  Nou  3* 

AGREEMENT. 

I.  Vidt  A»RENTICB,  No*  2» 

AGREEMENT,  Nm. 

1.   Ftdi  HlRiNC  AND  SSRVICB,   No.  7. 

ALLEGATION. 

J.  Vidt  Indictment,   No.  2.     Quashing, 
Nou  I.    Indictment,  No.  4„&  5. 

ALMSHOUSE. 
I.  Vid9  Rateability,  No*  3. 
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5.  lofant  puifli  tppraMiee  mai  bit  ibafter  cWAot 
hf  themrelvei  vacate;iheir  iDdenturei.  Pagmf>' 

6.  Jafticee  may  appmnt  apprentice*  at  any  age 
beyond  that  of  norture  i  except  perhspi  in  cafci 
ofhiifbandry.     R.v.  StUrtn,  Efy.  444 

7.  f/i^/  KxBCUTION,    No.   I, 

8.  Upon  ■  gcnorat  leave  given  by  hii  original 
mailer  (o  an  apprentice  to  go  and  worlc,  where- 
ever  he  pleafei,  tfae  kno'wlodgs  and  approbation 
of  any  particular  fervice*,  though  fuch  know-^ 
ledge  doei  not  reach  the  mailer  till  after  the 
contrad  for  foch  Tervice  it  made,  mkkci  fuch  a 
ftrvice  a  fervice  tinder  the  indcMurw.  R.v. 
Inbabitanii  ef  Bradaincb.  461 

9.  Giving  a  chara£ter  to  an  apprentice  \t  a  con- 
flruflive  alTent  to  bii  fervice  with  the  party  ap- 
plying for  it.  R.  V.  hbabitantt  vf  St.  Marf, 
tamiilb.  533 

APPRENTICESHIP. 

I.  FiJi  Hiring,  No.  5.  Comvertibuity, 
No.  I.    Contract,  No.  3.' 

APPROBA>I0N, 
I.  Vidt  Apprsntice,  No.  8. 

ARREST, 
I.  ritif  Felont,  No.  3. 


1,  Arfon  ii  an  injury  only  totbtfafiual  poflcffion. 
and  muft  be  fo  laid.     R.  v,  Ptdlij,  318 

2,  Idem.  R.  v,  Sthtfitld.  397 


ARTIFICER* 

1.  Artificer  in  his  MajeQy'*  fervice,  if  he  n  rated 
by  the  parifb  tb  (be  land-tax,  and  pay*,  gaini 
«  fettlement.  R.  v.  lababitanti  »f  St,  Marf, 
H'bitubaptl,  24 


ASSENT. 
t,  Viii  Atprsntice,  No.  9; 

ASSESSMENT. 
1.  ViJi  Rati,  No.  7. 


ASSI6NMENT.- 

.  yidt  Apprentice,  Ni>.  jt  tt^  TcitaV^'  , 
at  Wili.,  No.  I.  J,  - 

AVERMENT. 

.  To  fay  a  dog  cdlUd  a  greyhound,  ft  1  fufficient 
avermeac  of  his  being  1  greybound.-  Jt.  i^ 
HartUj.  Pttgl  j^s 

.  Vidt  Indictment,  No.  4. 


BAIL. 

1.  UpoA  an  ap[dicatioii  to  bail,  die  court  requirea- 
to  fee  the  depoGtions  j  and  will  from  ihcnce, 
if  they  fee  yatt  caufe,  irithout  regarding  the 
regularity  or  irregularity  of  the  cooHnitment, 
diftbarge,  bail,  or  detain  the  prifoner.  R.  v. 
Harnir  iif  a/,  295 

BASTARD. 

f.  BaAanil  living  with  his  mother  for  nurture^ 

but  havine  a  different    fettlement,    muft  be 

maintaincaby  the  parifli  in  which  it  it  fettled. 

R.  v.  JidmiUanti  tf  Hntlinglm.  6 

2.  ^n/r  Servant,  No.  4. 

3.  AitVf  Adjudication,  No.  i. 

4.  With  lefpcd  to  the  fettlement  of  baftard 
children  by  birth,  worh-houfes  feem  to  be 
confidercd  as  part  of  that  parifb,  whofe  pro- 
perty ihey  are ;  and  not  of  tbac  in  which  they 
are  locally  lituatcd.  R.  v,  ImhabitoHtt  *f  St. 
Filer  and  Si.  Paul  in  Bath,  a  I } 

5.  It  is  not  neceflary  to  the  validity  of  an  order 
ofiiliition,  that  the  putative  father  Oiould  be 
prefent  at  the  examirution  of  the  woman  be- 
fore the  two  juflicct.  R.  v.  hbakitamt  of 
Vpitn  Grej^  308 

6.  Illegiiimate  infants  may  under  Ji,  26  G.  2.  t. 
33.  marry  by  licence  with  the,confent  of  their 
putative  father.    X.  v.  Maiilami »/  EdmmtM, 

435 

7.  There  muft  in  general  be  circumftancet  of 
fraud  to  prevent  the  place  of  a'  baftard'a  birth 

.     becoming  the  f^ace  of  hia  litttleineat.    R.v. 
'    Ittbabitami  ^  JfiUjt  5^9 
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BIRTH. 
^'^ .Bastard,  No.  7. 

C. 

.CATHEDRALS. 

;!•  The  fitet  and  areas  of  ancient  catbedrih  are 
«xtra- parochial*     R.x.Jufticis  §f  Piterb§rwgb, 

Pag$  238 

CERTIFICATE. 

fi.  Certificate  oF  a  prior  date,  though  not  deli- 
vered till  af(er  the  removal  of  a  pauper,  is  con- 
clufive  upon  a  removal  by  the  pari(h  granting 
it.     R*  V.  Inhabitants  $f  Buckingham.  64 

t.  In  deciding  whether  a  certificate  i«  ai^ndon- 
€d»  the  court  will  regard  the  intention  of  the 
parties,  together  with  the  other  circumft 'noes. 
What  particular  length  of  time  amounts  to  an 
abandonment  is  not  determined.  R^y^fffbd- 
.  Mtanis  $fFrampt$n  upon  Stvern.  ^gj 

3.  Pauper  voluntarily  leaving  the  parifli,  to 
which  (he  was  .certificated,  and  after  an  ab- 
fence  of  fevcn  years,  during  which  flie  is  feve- 
*  tfal  times  hired  and  ferves  for  a  year  in  the  pa- 
rifli certifying,  Viiuntarify  returning  to  the  fame 
houfe  in  the  pari(b  certificated  to,  and  to  a  branch 
of  the  fame  family  with  whom  flie  had  before 
lived  under  the  certificate,  does  not  thereby 
vacate  her  certificate.  R»  v.  Inhabitants  of 
KiiL  144, 

.4.  The  confiruflion  of  the  certificate  ad  is  not 
reftrained  by  the  preamble  ;  but  it  extends  to 
all  clafiiis  and  defcrtptions  of  poor.  R.  v.  In* 
habitants  (ffSt.  Peter  and  St.  Paul  in  Bath.    2 1 3 

5.  A  petty  conftable,  fworn  into  office  and  exe- 
cuting it  by  deputy,  thereby  difcbarges  a  cer» 
tificate  and  acquires  a  fettlemenc.  R,  v.  Inha- 
bitants of  Hopi  ManfiU.  252 

6.  A  pauper,  who  obtains  a  certificate  before  he 
has  completed  forty  days  refidence  upon  a 
tenement  of  the  yearly  value  of  10).,  avoids 
fuch  certificate  by  completing  fuch  refidence, 
and  acquires  a  fettknKnt.     R.  v.  Inhabitants 

-.ofFindern.  426 

•^.  Obtaining  a  fecond  certificate  feems  to  be  a 

difcharge  of  the  former.    The  certificate  of  a 

•minor,  included  id  that  of  hia  father,  is  under 

^ircumftances  avoided  by  a  removal  of  his 


father,  ftating  the  trae  number  of  his  chiMren4 
though  the-4iiinor  be  not  adually  fcnt  under 
the  order,  and  the  removal  is  from  a  third 
parifli,  and  not  the.  parifli  certificated  to.  R. 
.V.  Inhabitants  af  BifJbam.    '.  fagt  500 

'certiorari. 

I.  Fidf  Order  of  Removal,  No.  3. 

1.  Return  to  a  certiorari  need  not  be  under  feal. 

J?.  V.  Picktr/gill  &f  al.  297 

3.  A  certiorari  does  not  lie  for  other  thaa  judicial 

.a£Ls.    .£.  V,  £.  P.  X V' J:(g.  309 

CHAPEU 
1.  Vide  Rate  ABILITY,  No.  4. 

CHARACTER. 
I.  y idt  hrrViZHrtCR,  No.  9. 

CHARGE. 

I.  Vidl  CONYICTION,  No.  3. 

CIRCUMSTANCES. 
I.  VidiWKOttf  No.  3. 

CLERGY. 
I.  Vidt  Game,  No.  r. 

COLLEGES. 

I.  The  fites  and  areas  of  ancient  cdllegea  are 
extra- parochial.    R.  v.  JuJIicts  of  Petirbiraaglu 

238 

COMMENCEMENT- 
I.  /7^^  Abatement, No.  I.  Absence, No.  4. 

COMMITMENT. 

I.  Warrant  of  commitment,  fetting  out  the  cha- 
racter in  which  the  prifooer  is  committed  in 
the  disjun^ive,  is  bad.    R.  v.  Evend  (^  mL 

26 

COMMITMENT   ACT. 
I.  Vidi  Incorrigib!.!  ROGUKa,  N«.  !• 
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COMPOSITION, 
r,  T/Vfe  Rate  ABILITY,  No.  5. 

CONSENT. 

1.  Fti/i  Apprentice,  No.  2. 

2.  The  confent  of  parties,  that  the  feffions  (hall 
delegate  their  authority,  concludes  fuch  parties, 
and  gives  validity  to  all  zSt$  of  the  feffions,  in 
confequence  of  fuch  confent.  R,  v.  yuftices 
ofNortbamptO'i.  Page  30 

3.  The  confent  of  a  fervant  given  in  exprefs 
terms  to  the  diflblution  of  bis  contrail,  unlefs 
fraud  is  dated,  muft  be  condufive.  /£.  v.  /«- 
habitants  0/ Seagravi*  247 

4.  Fidi  Apprentice,  No.  8,  &  9.  Dis- 
charge, No.  5. 

CONSIDERATION. 
K  Fidi  Purchase,  No.  i. 

CONSPIRACY. 
t^  ^^  Inform ATxoit,  No.  i. 

CONSTABLE. 
u  Vidi  Felony,  No.  3.  Certificate)  No.  5. 

CONTRACT. 

I.  The  intention  of  the  parties  at  the  thne  muft 
decide  whether  a  contract  be  in  the  nature  of 
an  apprenticeihip  or  of  an  hiring  and-  fervice. 
Thev  are  not  convertible.  R^  v.  Inhabitants 
tfLtttU  Bihon.  367 

X.  Idem.    Rm  Vr  Inhabitants  t/  Highnam.        49 1 

CONTRACT,  Duration  of. 
I.  Viia  General  Hiring,  No.  a. 

CONVERTIBILITY.^ 

I.  Though  a  written  agreement  does  not  operate 
to  retain  at  an  apprentice,  yet'  if  the  contrad 
was  entered  into  with  that  view,  and  is  a  fraud 
upon  the  revenue,  it  will  not  be  convertible 
into  a  hiring  and  fervice,  and  in  that  refpeft 
intitle  to  a  fettlcmentk  R.  V«  Inhabitants  of 
Higknam. .  1 491 


2.  Vido  Contract,  No.  i,  &  2. 

CONVICTION. 

1.  The  authority  given  by  the J/at.  43  EHz.  /•  j. 
to  convid  before  any  .juftice  &c.  of  a  tounty^ 
cityf  or  toum  corporator  whon  the  offtnco  Jhail  bo 
eommitttd^  is  conftruftively  given  to  any  juf- 
tice  &c.  of  any  plece^  dtftri^^  or  liberty  in  any 
county  where  &c.     R.  v.  Stevens.      Page  302 

2.  ^^/ Esquire,  No.  i. 

3.  Whether  the  whole  allegation  in  a  conviAion 
can  be  confidered  as  the  charge,  or  whether 
the  charge  and  evidence  are  diflind  ?  Whe- 
ther either  the  charge  or  evidence  are  fufficient« 
if  fet  out  by  inference  only  and  argumentativcly, 
and  not  diie£lly  and  pofitively  ?      R,  v.  Green. 

391 

4.  Where  the  Legiflature  in  its  language  compre- 
hends Olivers  o&nces  under  general  terips^  it -is 
not  enough  to  follo«^  in  a  conviftion  the  words 
of  the  ftatute^  but  it  is  necefiary  to  finite  what 
partrcular  aft' prohibited  has  beenr  committed. 
R.y.  James.  458  > 

5»  Fide  Witness,  .No.  u 

COTTAGX. 
I.  Fide  QyAR amtine.  No.  i» 

counterpart;^ 

li  Fidi  APPRENTlCBy  No.  I. 

COUNTY   election   ACT. 

t^^-The  z&  for  regulating  the  right  uf  voting  does  > 
not,  in  the  form  of  afleflment  that  it  gives,, 
prevent  pari(hS8  from  ratin^^-landlords  or^any- 
other  perfons  by  name.     K.  v.  Inhabitants  of 
Endon^  Longfdon  and^tanleyi  374 , 

COUNTY   RATE. 
I.  ^if  Jurisdiction,  No.  2» 

COURT,    Inferior.. 

I.  Unle(s  fa£ls  are  ftated  to  make  the  contrary/ 
appear,  the  court  always  prefumes  in  favour 
of  the  afts'  of  inferior  jurifdidioas.    R^v* 
gan.  .    . 
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CRIME. 
I.  yidt  Abscokdino,  No.  f. 

CUSTOM    OF    COUNTY; 

%i  The  Ifgtl  ioipofi  of  a  conjtrai^,  the  terms  of 
which  appear,  is  a  conclufipD  of  law  without 
regaid  to  the  appreheofion  of  the  parties  or  the 
country.      H.  v.  Maiiiants  ff  Birmingham. 

Pfgi  77 

t.  F$di  HutiMG,  No,  2. 


D. 

DAYS,  lafi  fifty. 
J.  y^Hia.iKG  AND  Seryicb,  No.  6. 

DEATHBED  DECLARATIONS. 

■I«  The  death-bed  declarations  of  paupere  reijpefl^ 
ing  their  fettlements  are  evidoaces  as  aie  alfo 
when  they  are  dead,  their  general  declarations. 
R.  y.  Inbabit0HU  p/Bupy.  4^% 

DECLARATIONS. 

!•  Declarations  of  a  hulb^nd  to  his  wife  refped^ 
ing  his  fettieoient  feem,  after  his  death,  to  be 
admiffible  evideiice:  but  if  fuoh  declari^tf^n 
tefer  to  a  written  inftrument,  unleft  previous 
inquif7  ikall  have  been  made  after  it«  they 
cannot  be  ttceived  in  evidence.  R»  v.  Inha* 
iHuMs  tf  &u  SifnUbrt^  547 

DEFAULT. 
!•  yidi  ABSBIICE9  No.  5» 


ELEGATIQN. 

s 

«•  FidiCovMLiXTi  No.  9. 


D£MURR£R. 

!• /7lfr  Ij^DICTAlEKT)   No.  5. 

DEPOSITIONS. 
2«  Vid$  BaiLi  No.  u 


DEPUTY. 
I.  Ftdi  Vestry,  Np.  i. 

DESCRIPTION. 

I.  Juftices  in  an  order  of  cemoval  ftaCiag  &em- 
felvet  to  be  jufticet  for  a  ^*  borough  m-  towa 
and  pariCbt*^  dtfcribe  theniMves  with  fiifficient 
certainty^  R.  v.  hhaUtants  rf  Jndmnr.  P.  37] 

a*  Vidi  Poor,  No.  i. 

DESCRIPTIONt  G#«ra/* 
I.  Vid$  Coiivi£TioNj  No.  4* 

DESCRIPTION,  Pgrticuiar. 
X.  Vide  Conviction,  No.  4. 

DETAJNEJl. 
I.  Vidi  Imprisonment,  No.  1% 

DETERMINATION. 
I.  ^iiir  Tenant  at  Will,  No.  u 

DISCHAIiGE. 

1.  Vide  Imprisonment,  No.  i. 

2.  Maid  fervaot  difchaijeed  thca^  weeks  before  the 
end  of  the  year  for  being  with  child,  though 
i)er  wholf  wagen  afe  paid,  gaiaa  00  fetdemeat. 
jK.  V,  luhiAitemts  irf  Brmnpem*  1 1 

3.  Servant,  faiher  ^t  a  bafiard  ithtU,  mmf  he  dif- 
charged  iby  ibis  maftar.  R,  vu  iwbdntmfies  $f 
Welferd.  57 

4.  Vide  CERTinCATI,  Na  7. 

5.  The  difcharge  of  a  fervantjbefere  a  magiRrate, 
with  the  4:oqfent  and  s|C  the  tnftafice  of  a  (er- 
vant,  cannot  be  fraudulent.  R*  v.  /nkafdUints 
of  North  Bajbam.  566 

DISCONTINTJANdE. 
X.   Vide    Hiiiinp    AKP    *5i?.RViw,     No.     I. 

SETTLfiM£(iTj  N^  I«      SfiRyiCK,  Nq«  >• 


DISJUNCTIVE, 
I.  Vide  Commitment,  No.  i. 


A  TABLE  OF  THE  PRINCIPAL  MATTERS. 


581 


DISPENSATION. 

f  •  Fidi  Hiring  and  Service,  No,  %•  Ab- 
sence, No.  4. 

DISSOLUTION. 
!•  ridi  Absconding,  No.  i. 

DOGS. 

!•  Raping  dogs  &c«  of  the  kinds  enumerated,  is, 
as  well  as  ufing  them,  an  offence  againft  the 
game  laws ;  and  evidence  prima  facii  of  the 
purpofe  for  which  they  are  kept.    R.  v.  Hartley. 

Page  175 


E. 


EMANCIPATION. 

1.  Viii  Abandonment,  No.  i. 

2.  An  infant,  whofe  father  farms  for  him  fuch 
contrafis  of  hiring  and  fervice  as  do  not  give  a 
fettlement,  is  not,  if  he  performs  them,  there- 
by emancipated.     R.  v.  Inhabitants  of  Stntton. 

487 
3«  An  infant,  fent  by  her  father  into  the  parim 

workhoufe,  in  confequence  of  his  inability  to 

maintain  her,   and  gontmuing  there  after  (he 

becomes  adult,    is  not  thereby  emancipated. 

R.  V.  Inhabilantj  of  Broadbtmbury.  498 

ENTRY,  Forcibk. 
1.  ^/V(r  Indictment,  No.  2. 

ECIUALITY. 
1.  W/  Rate,  No.  14. 

ECIUITABLE  INTEREST. 

1.  Vidi  Insolvent,  Nc.  i. 

2.  Devifee  of  the  refidue  of  real  eflate,  devifed  in 
the  firft  inftance  to  truftees  to  fell  and  pay 
debts,  has  fuch  an  equitable  intereft  therein,  as 
will  by  refidence  thereon  for  forty  days  give  a 
fettlement.     R,  v.  Inhabitants  of  fFivilingham. 

ill, 

3.  T/AGame,  No.  2. 


ESQ^UIRE. 

t.  Though  efquires  and  perfons  of  higher  degree 
are  not,  by  the  exprefs  provifions  of  ffat.  it 
(9^  23  Car.  2.  c.  25.  exempted  from  penalties 
on  breach  of  the  game  laws,  yet  the  fons  and 
heirs  apparent  of  perfons  of  higher  degree  are, 
as  well  as  thofe  of  efquires,  exprelsly  exempted 
from  fuch  penalties.     R.  v.  Uilij^       ^^^389 

ESTATE. 
I.  Fide  Administration,  No.  i. 

EVIDENCE. 

I.  Fide  Hiring,  "No.  3.  Dogs,  No.  i .  Con- 
viction, No.  3.  Information,  No.  2* 
Death-bed  Declarations,  No.  i:  De- 
clarations, No.  I.    Witness,  No.  i. 

EVIDENCE,   JFriiien. 
I.  f^sdi  Declarations,  No.  i. 

EXAMINATION. 
f.  ^tV/ Appeal,  No.  i^ 

EXCEPTION. 
I.  P7if  Hiring,  No.  i.    Absence,  No.  4. 

EXCESS  OF  AUTHORITY. 
I.  Fide  Incorrigible  Rogues,  No.  i. 

EXECUTION,    * 

I.  The  perfon,  to  whom  a  parifh  appoint  an  ap* 
prentice,  is  concluded  by  (igning  the  indent- 
ure, nor  can  parole  evidence  be  admitted  of 
any  prior  informality  in  fuch  indenture.  R,  v. 
Saltren  Efq.  444 

EXEMPTION. 

I.  A  hamlet  not  having  overfeers  of  its  own,  and 
never  before  afiefled,  if  fiated  to  lit  within  a 

4  F  parifii. 


SH 
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parifli,  tnd  to  pay  church  rates,  is  (\ihjc6ktd  to  I 
all  parochial  taxes.     R,  v.  Inhabitants  of  Tarn- 

2.  f^ide  EscjuiRE,  No.  i. 


F. 


FELONY. 

!•  Where  a  man  comffiits  a  crime  which  is  ma- 
lum in  fe^  the  probable  confcquences  u' hereof, 
are  felony,  and  a  felony  enfues  (as  where  by 
fetting  fire  to  his  own  houfe,  he  burns  his 
neighbour's)  he  is  guilty  of  felony.  R.  v.  Ped^ 
ley.  218 

2.  To  obtain  property  by  fraud,  and  under  a 
preconcerted  plan  to  rob,  is  felony ;  but  this 
intent,  the  animus  furandi^  is  a  fa£l  to  be 
eftabliflied  by  the  jury,  before  the  legal  confe-' 
quence  can  refult*     U.  v.  Homer  far  J/.        295 

3.  Where  a  felony  has  been  aAually  committed, 
a  conftable,  or  even  a  private  perfon,  a£iing 
honafidi^  and  in  purfuit  of  the  oflFender  upon 
fuch  information  as  amounts  to  a  reafonable 
and  probable  ground  of  fufpicion,  may  jaftify 
an  arreft*     Ledwitb  v.  CatchpoU,  29 1 

4.  Taking  an  adlive  part  in  company  with  armed 
perfons,  in  defiance  of  the  laws  of  cuiloms 
and  excife,  is  a  capiul  felony  within  cbc  Jlat. 
19  G»  a*  c.  34.    -fi.  V.  Franklyn.  244 

5*  Where  upon  an  indiAment  an  tOt  is  charged 
te  have  been  committed  feknioufly^  and  the 
jury  find  a  verdid  of  guilty,  though  the  charge, 
as  laid,  does  not  amount  to  ftlmy^  yet  if  it 
does  amount  in  law  to^  a  mijdimtanor^  the  court 
will  pronounce  judgment  as  for  that  oflfence. 
K.  V.  Scofitld.  397 

FILIATION* 
I.  Vidt  Bastard,  No.  5. 

FISHING    ACT. 
I.  Vidt  Conviction,  No.  3.. 

FLEET. 
I.  Vidi  Rateability,  No.  9. 

FOREIGNER. 
I«  Viii  AV£AL,  No.  r. 


FRACTION    of  a  Day. 

I.  Law  will  not  make  a  frafbon  of  a  day.  /T, 
V.  Inhdbitants  of  EHisfield.  Pogi  4 

FRAUD. 

I.  Vidi  Insolvent,  No.  i.  Filowv,  No.  a. 
Convertibility,  No.  1.  Bastard,  No.  7* 
Discharge,  No.  5. 


G. 


GAME. 

1.  A  life  eftate  of  lefs  than  150L  per  annum^  ca 
not  a  qualification  to  kill  game.  Lowndes 
Efq.  V.  Lewis  clerk.  188 

2.  An  equitable  as  well  as  legal  eftato  gives  a 
qualification  under  the  g^nc  laws :  but  the 
clear  value  of  the  neceinry  eftate  means  the 
value,  clear  at  leaft  of  all  mortgages  or  in- 
cumbrances created  by  the  owner,  or  thofe 
under  whom  he  claims^  Wetberell  Efq.  v» 
Hale*  230 

3.  Vidi  EsquiRi,  No.  I. 


H. 


\ 


HABENDUM. 

I.  Though  (he  limitation  in  the  premifes  cannot 
in  general  be  controlled  by  the  bahendum  in  a 
deedy  it  may  be  by  a  fubfequent  declaration  of 
ufes.  R.  V.  Inhabitants  ef  JJhton  Underbill^ 
and  R.  y^  Inhabitants  of  Charlton.  416 

HEDGES,    breating. 
I.  Vide  CoNYiCTioM,  No.  i. 

HIRING. 

I.  A  hiring  for  the  year  to  work  by  the  piece, 
with  an  implied  liberty,  from  the  ufage  of  the 

Elace,  to  be  abfent,  where  the  fervant  pleafes, 
ut  not  to  work,  gives  a  fettlement ;   though 
the  fcfvant  has  abfented  bimfelf  at  different 


II 
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times  in  the  qourfe  of  the  year,  R,  v.  Inbahit- 
anis  of  Birmingham.  Pogt 'j'j 

7.  For  the  purpofc  of  a  fettlcment,  no  law  or 
cuftorn  will  give,  validity  to  a  hiring,  which 
apparently,  and  in  the  very  terms  of  it,  is 
fhort  of  a  year,     R,  v.  Inhaiidints  o/Harwood, 

100 
3*  Slight  evidence,  uncontradiSed,  will  induce 
the  court  to  prefume  a  h:rii)g.  Hearfay  evi- 
dence from  a  wife  of  the  declarations  of  her 
hufband,  living  abroad,  refpe£iing  his  fettle* 
ment,  are  admiffible ;  when  fupported  by 
flight  circumftanccs.  R.  v.  Inhabitants  of  the 
Holy  Trinity  in  IVareham.  141 

4.  A  retrofpe£tive  hiring  will  not  give  a  fettle- 
ment.     R*  v.  Inhabitants  of  Hoddefdon.    '      23 

5.  An  agreement  for  a  year  to  teach  k  trade,  the 
pauper  being  to  find  himfelf  in  neceflaries,  and 
the  mafier  to  have  half  his  earnings,  if  he  is 
not  re^ained  io  nomim  as  am  apprentice^  is  a  fuffi* 
cient  hiring  to  give  a  fettlement*  R.  v.  Inha» 
hitanti  of  Little  Bolton.  367 

6.  Vide  Slave,  No.  i, 

7*  A  boy,  living  i^ith  bis  uncle  feveral  yc&re,  »nd 
working  at  bis  trade  for  his  board,  lodging  and 
neceflaries,  does  not,  without  a  hiring,  gain  a 
fettiement*  JL  v.  Inbabitants  of  St*  Mary 
Guildfjrd,  521 

HIRING,    ConflruBive. 

.!•  A  ferrice  entered  upon  in  a  feoond  year, 
while  in  a  capacity  to  acquire  a  fettlement, 
though  without  any  new  contract,  and  refer* 
able  only  to  a  forifier  contraft  entered  into 
when  not  in  a  capacity  to  acquire  a  fettle- 
ment, wilK  if  complet«d,  give  a  (ettltment, 
even  though  fuch  capacity  wa»  unknown  to 
both  parties  at  the  time  the  fecotxl  ftrvice  or 
new  contra£t  was  entered  into.  R.  v.  Inbor 
bitants  of  Henfmgh^mm  2o6 

H  I  RIN  G  >/-  i^f/i  than  a  Yeatr. 

I.  Hking  from  the  fecond^a^  of  one  yeas,  until 
th«  firii  of  another,  and  fervice  under  it  gives  a 
fettlement,  R.  v«  laiabitants  of  SyderJIom  cum 
Sermer.  ip 


HIRING,    General. 

1.  A  general  hiring  is  a  hirmg  for  a  year, 
Inbabitants  of  Snttm  Md  B44r. 


R.  V. 
440J 


2«  A  mere  indefinite  hiring,  without  any  mention 
whatfoeve^  of  time,  which  is  otherwife  a  hiring 
for  a  year,  if  accompanied  with  a  refervation 
of  wages  weekly,  will  not  be  confidered  as  a 
hiring  for  a  year,     R,  v.  Inbabitanu  of  Eljlack* 

Page  489 

HIRING,   Nerjtf. 

I.  Vide  Settlement,  No,  .  i,  Const&uc* 
TivB  Hiring,  No.  i. 

HIRING   AND    SERVICE. 

1.  A  fettlement  may  be  gained  under  two  hir- 
iogs  within  the  year,  if  the  difcontinuance  does 
not  exceed  a  day  ;  of  which  the  law  will  not 
make  a  f ration,  R.  v.  Inhabitants  of  £111/^ 
field.  4 

2.  Where  the  difpenfation  of  a  week'l  fervice  ac 
the  end  of  the  year  is  bona  fide ^  though  a^new 
fervice  is  entered  upon,  a  fettlement  is  acquired 
by  the  firft  fervice.  R.  v.  Inhabitants  of  St. 
Bartholomew  by  the  Exchange,  48 

3.  Services  under  a  hiring  a  hw  days  before  Mi" 
cbaelmas  exprefsly  for  a  year,  i.  e.  from  Mi" 
cbaelmas  to  Michaelmas^  and  under  a  hiring 
again  to  the  fame  mafter  three  days  after  Mi- 
chaelmas enfuing,  though  at  dilFercnt  wages  and 
for  a  different  fervice,  will  connefi  to  give  a 
fettlement,  R.  v.  Inhabitants  of  Grondon  Un^ 
derwood.  359 

4.  Service  under  a  hiring  for  a  year  will  conneft 
with  fimilar  preceding  fervices  under  any  num* 
ber  of  hirings  from  week  to  week*  R.  v.  /«- 
habitants  of  Bagworth.  179 

5.  If  there  is  an  inhabitancy  under  a  hiring  for  a 
year  of  forty  days  at  any  intervals  throughout 
the  year  in  any  number  of  parifhes,  wherever 
the  laft  day^s  inhabitancy  (hail  happen  to-  be^ 

'  fuch  will  conne£l  with  any  prior  inhabitancy  in 
the  courfc  of  the  year ;  and  if  throughout  the 
year  the  whole  will  there  amount  to  forty,  in 
that  place  the  fettlement  attaches,  R.  v«  Inba» 
bitants  of  Iveflon.  288 

6.  Settlements  nuy  be  acquired  at  public  places ; 
and  when  a  contraif^  is  made,  and  the  year's 
fervice.  entered  upon^  and  aJfo  the  laft  forty 
days  of  it  performed  in  an  extraparochial 
place,  the  pauper's  fettlement, is  in  that  vill  in 
which  the  laft  of  any  intermediate  forty  days 
have  been  ferved  under  the  contraA,  R.  v. 
InhabitanH  of  St.  Andrew  Holbarn*  ^^03 

4  F  2  7,  During 
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7,  During  a  contraA  as  a  menial  fervant  for  a 
year,  a  new  agreement  to  woik  m  the  fame 
fpecies  of  labour  by  the  piece,  and  find  him- 
ftlf  lodging  as  well  as  all  other  nectfiaries  (the 
fervant  afterwards  at  times  ferving  in.  hismaf- 
ter^s  houfe,  and  being  then  lodged  and  boarded  * 
there)  does  not  prevent  his  gaining  a  fettle- 
ment.     R.  v.  Inhabitants  o/jUlon.       Page  424 

8.   AV^ipCoNVERTIBlLITY,  No,  I.    CrNTRACT, 

Nob  z.    Absence,    No.  5.     Absconding, 
No.  I. 

HIRING,    weekly. 
I.  Vidi  Wages,  No.  3. 

H  U  S  B  A  N  Di 

I.  Fidt  PURCHASB,   No.   2»      DXCLA&ATION, 

iiNo*  l» 


I. 


ILLNES& 

!•  A  mailer  is  bound  to  fupport  his  fervant  in 
every  period  of  his  ficknefs,  R.  v.  Inhabitants 
•fWintirfitt.  298 

2.  Vidi  Service,  No.  5. 

IMPRISONMENT. 

J.  A  legal  detainer  for  an  ofience  which  prevents 
his  completing  hia  fervice,  authorizes  a  dif- 
charge  by  his  mailer,  and  prevents  his  gaining 
afetUemcnt*    iS.  v.  Inhabitants  cf  PFiftmion. 

129 

INDENTURE. 

I.  f7^(r  Apprentice,  No.  i« 

a.  Fidt  Apprentice,  No.  a. 

3*  Fidi  Apprentice,  No.  4  &  5. 

4«  The  indenture  of  an  apprentice,  even  if  void- 
able, as  made  during  infancy,  cannot  be  avoid- 
ed, when  he  is  before  a  magiftrate  charged 
with  miibehaviour  under  that  iodanture.  R. 
V.  EwTid  &  aL  26 

5«  f^di  Execution,  No.  i.. 


INDICTMENT. 

1.  Such  previous  orders,  as  are  the  foundation 
of  the  magidrate's  authority,  muft  be  recited, 
or  at  lead  referred  to  in  an  indidlment  for  dif. 
obedience  of  fuch  authority,  R*  v.  fFhite  ^ 
Ealing^  Overfeers  ^c.  Page  183 

2.  In  an  indi^ment  for  a  forcible  entry  upon  the 
pofTeflion  of  a  Icflee  for  years,  proof  of  the 
force  and  of  fuch  poiTeflion  is  fufficient ;  al- 
though the  indi(%ment  alfo  allege,  that  the 
prenr)!i(es  were  the  freehold  of  A.  and  fuch  al- 
legation is  not  proved.     iZ.  v,  Lloyd  ^  aJ.  415 

3.  Fidg  Quashing,  No.  i. 

4.  If  there  is  a  pofitive  averment  of  difobedtence 
to  the  order  of  a  court  of  competent  jurifdidion» 
an  indidment  is  good,  without  a  dired  allega* 
tion  of  that,  which  is  the  foundation  of  fuck 
jurrfdiflion ;  nor  can  a  defendant  oiherwife 
avail  himfelf,  either  at  the  trial,  or  elfewhere^ 
but  by  (hewing  a  want  of  juri(di£lioo  in  the 
court.     R.  V.  Mytton,  536 

5.  The  fervice  upon  the  party  of  an  order,  which^ 
h  charged  to  have  been  difobeyed,  muft  be 
^ireAly  aiul  pointedly  alleged,  or  the  indid- 
ment  cannot  be  fupported*.    R.  v.  MHrhoufe., 

55+ 

INEaUALITY^ 

I.  Inequality  muft  appear  plainly  upon  the  face 
of  a  poor's  rate,  or  the  court  will  not  qualh  it. 
R.  V.  ButUr  bt  al.  93 

a.  The  court  will  not  quafli  a  rate  for  inequality, 
becaufe  houfea  and  land  are  rated  to  the  poor 
in  equal  proportiona.  R.  v.  Inhabitants  rf 
Sandwich.,  105 

3*  Vidi  Rate,  No.  ij^ 


Indenture^ 

EadAKCIPA* 


INFANT. 

li  Vide  Apprentice,  No.  5. 
No.  4.  Bastard,  No.  6. 
tion,  No.  2  &  3. 

INFERENCE. 
X.  Vidi  Conviction,  No.  3. 


INFERIOR    COURTS- 

i«  Unlefs  fa£b  are  ftated  to  make  the  cos  tr  try 

appear, 
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appear,  the  court  always  prefume  in  favor  of 
the  a£ls  of  infcFior  jurifdi6lions,   R.  v.  Morgan. 

Pogi  156 

INFORMATION. 

1.  Confpiracy  by  pajlfii  officers  and  others  rn 
low  ficuatrons  and  circumftances,  to  marry  a 
poor  woman  fettled  in  one  pariih,  to  a  man 
feitled  in  another,  is  not  a  proper  fubjed  for 
an  information.  Otherwife,  if  the  defendants 
are  of  any  fituation  in  life,  or  of  good  circum- 
fiances.     /?.  V.  Compten  &f  ol,  246 

2.  In  convictions,  the  neceflary  fadls  (hould  be 
charged  in  the  information,  and  appear  there 
as  well  as  in  the  evidence.  R.  v.  James, 

458 

INHABITANCY. 

!•  The  fettlement  of  a  fervant  who  has  in  bis 
annual  fervice  been  a  legal  inhabitant  for 
forty  days  in  feveral  parifhes,  is  determined 
by  the  laft  day's  legal  inhabitancy  in  any  of 
thefe  pariflies.     R.  v.  Inhabitants  of  Hulland, 

118 


INNS  OF    COURT. 

I.  Are  extraparochial,  and  the  ancient  fites 
thereof.     R^  v.  Juftias  of  Pitn borough.       238 

INSOLVENT. 

!•  An  infolvent  conveying  his  whole  eftate  to 
truftees  for  payment  of  his  debts,  and  thofe 
debts  at  the  time  of  the  bearing  of  the  quefiion, 
at  leaft,  appearing  to  exceed  the  value  of  his 
eftate,  cannot  by  a  refidence  upon  fuch  eflate 
acquire  a  fettlement.  Much  lefs  can  it  be,  if 
the  pofleflion  of  his  eftate  has  been  obtained 
by  him  collufively  or  violently*  R.  v.  Inhabit* 
ants  of  St.  Mi  chad  in  Bath.  1 1 0 

INTENDMENT. 

I.  Where  a  reafon  is  affigned  as  the  foundation 
of  a  judgment,  all  prefumption  or  intendment 
that  the  court  went  upon  better  grounds,  is 
there  excluded.  R.  y.  InhabitanU  of  Upton 
Graf.  308 


INTENTION    OF    PARTIES. 

1.  The  intention  of  the  parties  at  the  time  mud 
decide,  whether  a  contraA  be  in  the  nature  of 
an  apprenticeftiip  or  of  a  hiring  and  fervice. 
They  are  not  convertible.  R.  v.  Inhabitants 
of  Little  Bo/tGtr.  Page  36 1 

2.  f^ide  Felony,  No.  5.  .Opinion,  No.  i. 
Contract,  No.  i  &  2. 

INTEREST. 
I.  Fldi  Witness,  No.  1. 


J- 


*  JURISDICTION. 

h  T/V/  Appeal,  No.  3. 

2.  The  Seftions  have  no  power  to  vary  the  pro- 
portions, in  which  the  countv  rate  has  u/ua/fy 
been  afTefled  on  the  feveral  parifhes.  R.  v.  /«- 
habitants  of  St.  Paul  Covent  Garden.  158 

3.  Juftices  either  of  the  county  from  whicK  te- 
nants fraudulently  remove  goods,  or  of  that  in 
which  they  are  concealed,  may  conviA  the  of- 
fenders in  their  refpe6Hve  counties.  R.  v» 
Morgan.  156 

4.  To  flate  upon  an  appeal,  that  thofe'  againft 
whofe  z&s  you  complain  are  juftices,  is  To  far 
an  admiffion  of  their  jurifdidion.  R.  v.  t^lijber^ 
and  R.  v.  Towtll.  135 

5.  Juftices  have  power  to  ftop  up  roads  under^the 
general  highway  ad,  in  cafes  only  where  a  new 
road  is  fet  out.     Pago  Efq.  v.  HoxtHtrdi^'    228. 

6«  Vide  Incorrigible  Rogues,  No.  i.  In- 
dictment, No.  4* 

JUSTICES    OF    PEACE,  ,  .. 
I.  Vide  Jurisdiction,  No.  3  &  4. 


K. 

KNOWLEDGE^ 
i«  Vidi  Apprentice^  No.  8* 


.  *■ 
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L. 

LANDLORD. 
u  Vidt  Next  of  Kin,  No.  i. 

LANDSALE   COLLIERY. 

1.  A  land-fale  colliery  is  within  i\it  JIaU  13  &  14 
Car.  2.  c.  \Z,  a  tenement,  and  will  give  a  fet- 
tlenfient :  but  the  court  will  not  take  notice  of 
the  meaning  of  fuch  technical  and  provincial 
terms,  unlefs  it  is  ftated.  R*  v»  Inhabitants  of 
North  Bedburn.  Page  452 

LAND-TAX. 

j^  Vidi  Artificer,  No.  i. 

2.  A  tenant,  wbofe  name  has  once  been  intro- 
duced upon  the  land-tax  rate,  though  ic  is  taken 
oflF  in  the  fame  year  in  confequence  of  his  po- 
verty, and  at  his  requeft,  as  the  tax  is  a  tenant's 
tax,  is  to  be  confidered  as  rated  by  the  parifli, 
if  they  put  no  other  upon  the  rate,  and  gains  a 
fettlement  ;  though  the  landlord  had  previoufly 

.  been  rated.  R.  v.  Inhabitants  of  Endon^  Longs* 
don^  and  Stanley,  21 A 

.3.  WhcFe.botb  landlord  and  tenant^s  names  ap- 

^  pear  on  the  rate,  it  is  prima  facie  a  rating  of  the 
tenant.  R.  v.  Inhabitants  of  St,  Lawrsn^e^  IVin- 
'ibo0er^  379.  and  jR.  v.  Inhabitants  ofMitcbam. 

277 

4.  If  where  both  are  named  in  the  afieflment,  and 
the  receipt  given  to  the  tenant^  flates  that  the 
iiim^  paid  was  afleflfed  on  the  landlord,  it  ia  a 
rate  Mpoo  the  landlord,  and  the  tenant  gains  no 
'fettlcaKfit*    R^  v.  St.  Jam^^  Bury  St.  Edmunds. 

38s 

L  A  W-S  U I  T. 

3.  Vid«  Otbrses«,  No.  3  tt  4. 

LEASE. 

I-.  V'tdi  Purchase,  No.  i.  Tenant  at 
WiiL,  No,  I. 


LIABILITY. 
I,  Vidi  Witness,  No.  i. 


■ 

1 


LICENCE. 
I.  Vidt  Bastard,  No.  (>. 

M. 

MAGISTRATE. 
!•  Fide  Discharge,  Nb.  5. 

MAINTENANCE. 
1.  ^/V/ Bastard,  No,  i. 

MALUM    IN   SE. 
I.  Vide  Felony,  No.  i. 

MANDAMUS. 
I.  Vide  ViLi,  No,  I.    Appeal,  No.  8.     Vill, 

No.  2. 

MARRIAGE. 

I.  Marriages  fince  the  26  G.  2.  in  cbapels 
not  having  chapelries  or  diltrids  annexed  to 
them^  and  in  which  banns  are  not  ufuallj^ 
though  they  have  often  been  pablifhed,  ar(, 
upon  the  conftrudion  of  that  ftatute  void :  and 
no  fettlement  can  be  gained  under  them.  R. 
V.  Inhabitants  of  Narthfietd.  Pago  115 

t.  Vide   iMFORMATiON,    No«  U       PURCHASE, 

No.  2. 

MARRIAGE   ACT. 
I.  Vide  Bastard,  No.  6. 

MASTER. 

I.  Vide  Apprentice,  No.  i.  Casual  Poor, 
No.  I. 

MEDICINE. 
I.  Vide  Casual  Poor,  No.  i. 

MINOR. 
I.  yidt  Certificate,  No.  7. 

MISDEMEANOR; 
I.  Vidi  Fblony,  No.  5. 
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MORAl*  TURPITUDE. 
I.  Vide  Absconding,  No.  'i^ 

N. 

NAMES    OF   PARTIES. 
I.  Vidi  Poor,  No.  x. 

NATURAL  LOVE  AND  AFFECTION. 
I.  Vide  Purchase,  No.  2. 

NEXT    OF    KIN. 

I.  Pauper  entitkd  as  one  of  the  reprefentatives  of 
an  inteftate  to  part  of  a  leafehold  eftate,  occu- 
pied by  a  tenant,  and  in  the  adlual  enjoyment 
of  his  proportion  of  the  rents,  does  not,  by  pay- 
ing upon  demand  by  the  overfeer  a  poor  rate 
made  upon  the  occupier,  acquire  a  fettlement. 
iJ.  V.  Inhabitants  of  Chew  Magnon.      Page  365 

NOTICE. 
I.  Vide  Rate,  No.  4.    Appeal,  No.  4  &  8. 

NURTURE. 

I.  Vide  Bastard,  No.  i..  Abandonment, 
No.  I. 


O. 


OCCUPIER. 

I.  Vide  Next  of  Kin,  No.  i.  Rateability, 
No.  9. 

OPINION. 

I.  The  underftanding  or  opinion  of  mafter  or 
fervant  as  to  any  obligation,  which  in  point  of 
law  they.may  be  fubjcA  to,  can  be  of  no  weight. 
R%  Yfl  Inhabitants  of  SeaUn  and  Beer*  440 


5^7 


ORDER. 


I.  An  order  unappealed  from,  is  conclufive.  R% 
V.  hhabiiants  of  Ealing.  Page  47a 

1.  Vide  Indictment,   No.  5. 

ORDER    (Difebedience  of). 
!•  Vide  Indictment,  No.  5. 

ORDER   of  Jujiices. 

I.  Removed  by  certiorari  in  due  time  may  be 
qualhed  for  objediions  oh  the  face  of  if,  with- 
out a  previous  appeal  to  the  Seffions.  R^  v. 
Stanley.  fjt 

ORDER   of  Removal. 

1.  Vide  Appeal,  No.  3. 

2.  Order  of  removal  to  a  place  that  does  not 
maintain  its  own  poor  feparately,  is  a  mere 
nullity.     R.  v.  Inhabitants  of  Swalcliffe.       248 

3.  An  order  of  removal  need  not  (late  an  exami-^ 
nation  or  fummons  of  the  pauper.  R.  v.  In* 
habitants  of  Bagworth,  179 

ORDER    (Service  of). 

1.  Vide  Indictment,  No.  5. 

OVERSEERS. 

I.    Vid/  VlLL,   No.  I. 

2.  Vide  Vestry,  No.  i. 

3.  An  overfeer  proceeding  through  all  the  flages 
of  an  expenfive  fuit  without  the  concurrence  of 
a  veitry,  is  perfonally  liable.  R.  v.  Inhabitants 
of  Micklefield.  507 

4.  An  adion  will  not  lie  againft  an  overfeer,  till 
the  money  is  in  his  hands.  '^ 

5.  Vide  ViLL,  No.  2. 


P. 


PALACES    ROYAL. 

I.  The  royal  palaces  are  not  rateable  to  the  poor. 
R.  V,  Matthfwu  ^ 


ih. 


588 
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PAROLE    EVIDENCE. 

I.  Vidt  Execution,  No.  i. 

2*  Where  a  written  inftrument  is  not  produced, 
what  diflance  of  time  and  other  ctrcumftances 
will  juflify  the  admiffion  of  parole  evidence. 
R.  V.  Inhabitants  $/  N^rth  Btiburn.     Page  452 


PASS    WARRANT. 

t 

I.  Fidi  Appbal,  No.  i. 

PAYING    RATE. 

I.  Paying  without  being  rated,  will  not  give  a 
fettlement.  iJ,  v.  Inhah'itanti  of  St»  Johft, 
South  war i.  62 

PENALTY. 
I,  nde  Adjudication,  No.  2. 

PLACES,    ExtraparocbiaL 

I.  Vide  Hiring  and  SERVJCfe,  No.  6.  VriLL, 
No.  2. 

P  L  A  C  E  S,  PiiWV. 
I.  VidiHiKWG  AND  Service,  No. 6. 

POOR. 

I.  In  an  indi£lment  for  criminal  mrfconduA  to- 
wards the  poor,  a  general  defcription  of  them, 
^without  fettingout  their  names,  (eemsfufficient. 
R.  V.  fyitherill  and  another.  432 

POOR^    CASUAL. 

I.  A  fervant,  whofe  limb  is  fradured  by  a  fall 
when  fitting  on  the  (hafts  of  his  mafters  wag- 
gon, is  a  cafual  pauper  in  the  parifli  in  which 
he  falls,  and  mud  be  fupported  and  cured  at 
their  expence,  and  not  at  that  of  his  mafter. 
Newby  V.  Wdtjhire.  527 

POSITIVE. 
1.  Vide  Conviction,  No.  3. 


POSSESSION. 
I.  Vide  Arson,  No.  a. 

PREAMBLE. 
I.  Vide  Certificate,  N«.  4. 

PREMISES. 
I.  Vide  Habendum,  No.  i. 

PRESUMPTION. 
I.  Vide  Court  Inferior,  No.  i. 

PRISON. 
I,  Ftde  Rateability,  No.  9. 

PROFITS. 
I,  Vide  Rateability,  No.  9. 

PROPERTY,    Incorporeal. 
I.  f/^/ Tithes,  No.  a. 

PROPERTY.    Perfinalr 

1.  Vide  Rate,  No.  6.    Rateability,  No.  i 
&  3. 

PROPORTION. 
I.  Vide  Rate,  No.  14. 

PUBLICATION. 
I.  Vide  Appeal,  No.  i. 

PURCHASE. 

1.  The  furrender  of  an  eld  leafe,  which  had  been 
many  years  in  the  family,  and  the  taking  of  a 
new  one,  is  not  a  purchafe  within  the  meaning 
of  ftatute  9  G. ;  and  will  not  prevent  a  fettle- 
ment  being  acquired  by  refidence.  R.  v.  Jnha* 
bitants  of  Tarrant  Launcejhn*  Poge  209 

2.  A  conveyance  after  marriage,  of  an  eftate 
under  the  value  of  30/.  by  the  wife's  father  to 
the  hufband  onfy,  but  intended  for  the  ufe  of 

both 
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both  huiband  tnd  wifct  and  made  in  confide ra- 
tion  as  well  of  the  marriage  then  had,  as  of 
natural  love  and  alFedion  to  both,  is  not  a  pur* 
chafe  within  Jl.  9  G.  but  gives  a  fettlcment. 
R,  V.  Inhabitants  of  Ajhtm  U/uUrbUl^  and  R.  v. 
Inhabitants  of  Charlton.  Page  416 

PUTATIVE    FATHER. 
!•  Ftdi  Bastardi  No«  5  &  6» 


Q: 


QUALIFICATION. 

(QUARANTINE. 

f  •  A  cottager's  wIJjw,  by  rcfidence  during  her 
quarantine,  acquires  a  fettlement,  and  com- 
municates it  to  her  childfen.  R,  v.  Inhabitants 
of  Long  fVittenham.  474 

Q.UASHING. 

I.  Court  never  quaflies  indi£)ment  for  ferious 
offences,  bui  upon  the  cleared  and  plaineft 
grounds.     R.  v.  fVitbirill  and  another.        432 


R. 


RATE. 

1.  Vidi  Next  of  Kin,  No.  i* 

2.  Vidi  Artificer,  No.  i. 

3.  Vide  Jurisdiction,  No.  2« 

4.  If  the  form  of  the  rate  (hews  that  the  parifh 
have  notice  of  the  perfon  rated,  he  need  not  be 
rated  by  name.     R,  v.  Inhabitants  of  fValJalL 

35 

5.  ^iV/ Paying,  No.  i. 

6.  The  name  of  the  late  tenant  appearing  upon 
the  rate,  and  the  occupation  of  the  prefent 
tenant  being  known  to  the  parifh,  the  prefent 
tenant  by  paying  gains  a  fettlement.  R.  v. 
Inhabimnts  of  Heckmondwicke.  103 

7.  When  the  title  of  the  rate  is  fo  much  in  the 
pound,  and  the  pauper's  name  and  yearly  rent 


are  inferted  in  the  rate,  a  fettlement  is  gaiined^ 
though  no  Turn  appears  to  be  affeffed.  R.  v. 
Inhabitants  of  Carhampton.  Page  108 

8.  Vide  Jurisdiction,  No.  2. 

9.  Vide  Land-Tax,  No.  2  &  3. 

10.  Who  is  rated  is  a  queftion  of  fa£^.  R.  v. 
Inhabitants  of  Endon^  Longfdon  and  Stanley.  374 

11.  Under  the  con(lru£tion  of  the  land-tsx  ^Gtf 
where  the  title  of  the  rate  is  upon  inhahitants^ 
this  word  feems  to  import  occupiers*  R*  v.  /«- 
habitants  of  Mitcham.  276 

12.  Vide  Appeal,  No.  5. 

13.  Vidt  APFEALi  No.  8. 

14.  If  the  proportions,  in  which  real  andperfoiMl 
property  is  afleflfed,  are  apparent^  umqual^  {viz. 
one  half  of  the  realty  and  one  fortieth  of  the 
intercft  of  the  perfonalty  at  four  per  cent,) 
the  Court  will.qualh  fuch  poor  rate.  R*  v. 
SiUis  ^  aL  Inhabitants  of  Lttkenham*  522 

15.  Vide  Witness,  No.  i. 


RATEABILITY. 

1.  Servants  occupying  feparately  houfc  and  land, 
whether  they  pay  for  them  rent  or  fervices,  are 
rateable.     R.  v.  Mathtws.  % 

2.  An  uninterrupted  ufage  under  ft.  43  EUz.  of 
rating  flock  in  trade  within  a  parifli  to  the  poor, 
eftahliflies  that  holders  of  this  property  are 
liable  to  be  aflefled  for  it  in  fuch  parifh.  R.  v» 
James  Rodd.  147 

3.  Under  the  conftrudion  of  the  riot  a£l,  which 
fpeaks  of  ability  in  general^  and  does  not  fpecify^ 
as  the  ftat.  43  Eliz»  does,  any  partieular  taxahle 
object  Ot  refer  at  all  to  that  fiatute,  all  perfons, 
having  perfonal  property  within  the  diftrift 
aflefled,  are  inhabitants }  and  as  fuch  are  rate- 
able,    jftkins  i5f  aL  v.  Davis  ^  aL  315 

4.  A  houfe  with  a  carding  engine  in  it,  defcribcd 
in  the  rate  as  an  engine  heufe^  and  both  let  and 
occupied  together,  though  it  does  not  appear 
whether  the  engine  is  fixed  to  the  buildings  is 
confidered  as  an  entire  fubjed,  and  to  the  extent 
of  their  annual  value  are  properly  fo  ratable  to 
the  poor.    R.  v.  Hogg.  a66 

5«  An  alnis*boufc,  wholly  occupied  by  c4>/Qds  of 
a  charity,  or  their  attendants,  and  of  which  n$ 
profit  is  madif  although  the  abfolute  property  of 
it  is  in  the  perfon  who  gives  tho  ahns,  taaa  no 
legal  occupiers,  and  is  not  an  objeA  of  taxation 
under  the  poor  laws-    R.  ?•  fVatdo  £fq«     358 

4G  6.  A 
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6«  A  private  building  ilwiys  ufed  as  a  chapel,  and 
by  contrad  never  to  be  ufed  for  any  other  pur 
pofe,  is,  if  a  profit  is  made  of  it,  rateable  to  the 
poor.     Rohfon  v,  Hyde  W  aL  Page  310 

J.  Payments  in  lieu  of  tithes,  fettled  under  a  com- 
promife  between  a  parfon  and  a  parifli,  and 
confirqied  by  a£t  c  f  parliament,  are  rateable  to 
the  poor.     Raun  Clerk  v.  PUkin  l^  aL         197 

8»  Profits  of  a  wtighing  machim  houfi^  are  rateable 
to  the  poor.  R.  v.  Inhabitants  of  St.  Nichelasj 
Giouce/Ur.  362 

9*  The  warden  of  the  Fleet  is  rateable  to  the  poor, 
as  occupier,  for  his  profits  upon  the  lodgings  of 
the  prifoners.     R.  v.  EyUi  Efq.  407 

10.  Fidi  Tithes,  No.  2. 


• « 


RECITAL. 
I.  W/ Indictment,  No.  i. 

REFEREE. 

!•  Court  will  not  interfere  where  a  referee  has 
determined*     R,  v.  Jujiias  of  DevQnJhin.     32 

RELIEF. 
I.  FiJi  A??EiLhi  No.  3* 

REMOVAL. 

1.  VtJe  Wife,  No.  i  &  2.  Certificate, 
No.  I  &  7. 

RENTING    10/.  a  Tear. 

1    ri<fc  Certificate,  No.  6. 

2.  Fidi  Tenant  at  Will,  No.  i. 

3.  Renting  a  tenement  of  10/.  a  year  in  one 
pariih  does  not,  if  the  tenant  removes  with  all 
his  furniture  and  ftock  on  his  farm,  from  that 
parifh  into  another,  give  him  a  capacity  of  ac- 
quiring, during  fuch  tenancy,  a  feitlement  in 
fttch  other  pariih  ;  but  if  he  has  heen  an  inha- 
bitant for  forty  days  preceding  fuch  removal,  in 
the  parifh  in  which  his  tenement  lay,  he  is  there 
fettled.     R.  v.  Inhabitants  of  Toper ofl.  478 


REPRESENTATIVE. 

I.  T/V/Next  of  Kin,  No.  i.    Apprentice, 
No.  3. 


REPUTATION. 

I.   Fidi  ViLL,   No.  2. 

RESERVATION    of  Wages. 

I.  Fids  Wages,  No.  3.    General  Hiring, 
No.  2. 

* 

.   RESIDENCE 
I,  Vide  Renting  io/.  a  Ytar^  No.  3. 

RETAINER,     GeniraU 
I.  ^'V/Gbniral  Hiring,  No.  2. 

RETROSPECT, 
I.  Vidt  Hiring,  No.  4. 

RETURN. 

I.  ^/Vr  Certiorari,  No.  2. 

REVENUE. 
I.  Fidt  Convertibility,  No.  i. 

RIOT    ACT. 
I.  Fide  Rateability,  No.  j. 

ROADS. 
I.  ^iV/ Jurisdiction,  No.  5. 

ROGUES,    IncorrigihU. 

I.  Juflices  out  of  Seffions  have  no  jurifJi£lion,  in 
the  cafe  of  incorrigible  rogues.  R.  v.  EJva^ds 
and  another.  Page  5 1  j 
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SALARY. 

I 

!•   Fidi  V£5TRY,   No.  I. 

SERVANT. 

1.  Vide  Apprentice,  No.  i.  Rate,  No.  5. 
Slave,  No.  i. 

2.  Visli  Casual  Poor,  No.  i. 

3.  yide  Discharge,  No.  5. 

4.  Servant,  father  of  a  baftard  child,  may  be  dlf 
charged  by  his  mailer.     R.   v.   Inhabitants  of 
Wtlford.  Page  57 

SERVICE. 

I.  Servant  deeping  with  his  wife,  without  bis 
mafler's  knowledge,  out  or  the  parilh,  in  whic-h 
his  mafter  lives,  gains  a  fettlement  there.  R, 
V.  Inhabitants  of  Hid/or y  51,  iJ.  v.  Inhabitants 
of  Nympsfitld.  107 

2«  Under  a  hiring  for  not  lefs  than  a  year,  if  there 
be  no  other  difcontiiiuance  of  the  fervice  than 
fuch  as  the  law  compels,  whatever  may  have 
been  further  ftipulated  between  the  parties,  a 
fettlement  is  gained,  R»  v.  Inhabitants  of 
Winchcombt.  94 

3.  Services  in  fucceffive  years,  without  a  new 
agreement,  will  conne£lohly  when  the  fervant 
at  the  commencement  of  the  fucceeding  year  is 
unmarried.  R.  v.  Inhabitants  of  St.  Giles's, 
Reading*  54 

4.  Vidi  Hiring  and  Service,  No.  5. 

5.  After  forty  days  fervice  under  a  hiring  for  a  year, 
a  fervant,  >^ho  by  an  accident  when  in  liquor  is 
difablcd  from  further  fefvice,  gains  a  fettlement. 
i?,  V.  Inhabitants  of  Sharrington*  47 1 


SERVICE   ejufdm  gvurit. 
I.  Vidi  Hiring  and  Service,  No.  7. 

SERVICE,    Gimrol. 
p.  Vidt  Affrenticei  No.  8. 


SERVICE,    Particular. 
I.  Vidi  Apprentice,  No.  8.. 

SERVICE,   Voluntary. 
I.  Vidi  Hiring,  No.  7. 

SESSIONS. 

I.  Vtdi  Appeal,  No.  3  &  4.  Jurisdiction^ 
No.  2.    Incorrigible  Rogues,  No.  u 

SETTLEMENT. 

1.  Increafe  of  wages  upon  a  fecond  hiring,  for  lefs 
than  a  year,  on  the  day  the  firft  hiring  for  a 
year  ended,  and  a  removal  into  another  parifli, 
are  not  fuch  a  difcontinuance  of  the  firft  fervice 
as  will  defeat  a  fettlement  under  it.  R.  v.  /i- 
habitants  of  Undirbarrow  and  Bradliyfiild.  P.  65 

2.  Settlements^  are  in  recompence  of  the  benefit 
of  the  pauper's  labour.  R.  v.  Inhabitants  of 
St.  Gileses,  Reading.  54 

SETTLEMENT,  Dirivativi. 
Vide  Quarantine,  No.  i. 

SETTLEMENT,  Niw. 
I;  Vidi  Certificate,  No.  3, 

-   •    -    -    fc  t      .  . 

SICKNESS. 

1 

I.  Vidi  Casual  Poor,  No.  u 

SIGNATURE   OF   JUSTICES. 

!•  At  the  time  of  the  execution  of  an.  indenture 
of  apprenticefhip  by  the  mafter,  it  feems,  that 
the  indenture  ought  to  have  the  -  fignature  aod 
allowance  of  two  juflices.     R.  v.  Salinn  Eiq. 

.444 

slave: 

I.  A  flave,  brought  into  this  country  fiod  cppj^jinu* 
ing  to  live  with/ber  mafter,  aad -afterwards  fivith 

.     4G  a  .  hia 
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his  widow  feveral  years,  is  not  fuch  a  hired 
fervant,  as  may,*  under  the  poor  laws,  intitle 
herreir  to  a  fetilement.  R.  w.  Inhahitann  of 
Tbamis  Dittom  Page  5 1 6 

SMUGGLING. 
f .  Vidi  Felony,  No.  4. 

STATUTE  {W9rds6f). 

•    •  ■ 

I.  Vidi  Conviction,  No.  4. 

STOCK    IN    TRADE. 
I.  Viii  Ratb,  No.  6* 

SURPLUSAGE. 
I.  Vidi  Adjudication,  No.  z. 


T. 

TAKING   10/.  a  rear: 
I.  Vidi  Tenement,  No.  3. 

TENANCY   AT   WILL* 
t.  Vidi  Tenement,  No.  3. 

TENANT. 

!•  VidiV[EXT  OF  KiN,  No.  I.  Jurisdiction, 
No.3« 

TENANT  AT   WILL. 

I.  Tentnt  at  will  after  afligning  his'wbole  intereft, 
and  the  affignee  accepted  as  tenant,  if  rent  is 
fometimes  paid  by  the  one  and  fometioies  by  the 
other,  and  one  fometimes  in  pofTeiBon  and  fome- 
times the  other,  and  the  leflbr,  years  after  the 
affignment,  takes  a  bond  from  the  original  te* 
niint  as  a  IMiurity  for  the  rent  of  the  prtoifes, 
fuch  tenant  At  will  may  acquire  a  fettlement. 
R.  y.  IhhaHunU  rf  Magbulh  429 

8 


TENEMENT. 

1.  Vide  Certificate,  No.  6i 

2.  Vidi  Land-sale  Colliery, 

3^  '*  I  give  you  a  clofe  to  enjoy  as  long  as  I  pleafe, 
and  to  take  again  when  I  pleafe,  and  you  fliall 
pay  nothing  lor  it,'*  creates  a  tenancy  at  will ; 
and,  if  this  with  other  tenements  amounts  to 
10/.  a  year,  they  conftitute  a  fufficient  taking 
of  a  tenement  to  enable  the  occupier  to  gain  a 
ifettlement  under  13  &  14  Car,  !•  r.  I2.  R.  v. 
Inhabitants  of  FilkngUy.  Page  569 

TERMS,   Provincial. 
I.  Vide  Land-sale  Colliery,  No.  t. 

TERMS,   Technical. 
I,  Vide  Land*sale  Colliery,  No.  i. 

TITHES. 

1.  Vide  Rateability,  No.  5. 

2.  Incorporeal  property  (as  tithes^  makes  the 
holder  liable  to  tflJcc  a  [^ari(h  apprentice.  R.  ▼. 
SaUrtn  Efq.  444 


U. 

USAGE. 

1.  Vide  Rateability,  No.  2. 

2.  Local  ufages  do  not  controul  or  zStSt  the  con« 
firu£lion  of  ads  of  parliament.     A.  v.  Hogg. 

266 

3.  The  ufage  of  a  particular  di&nSt  cannot  vary 
the  general  law.    R.  v.  Saltren  Efq.  444 

USES   (Declaration  of). 
I.  Vide  Habendum^  No.  i. 


V. 


VAGRANT. 

I.  Vide  Appeal, No.  1.  iNCoRRXGitis  jtocwtt. 
No.  u 
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VESTRY. 

1,  Vcftry  have  no  power  to  appoint  a  deputy  over- 
fcer  with  a  falary.     R.  v.  ff^ilcb  ^  al.   P.  594 

t.  Vide  Overseer,  No.  3. 

VILL. 

X.  To  obtain  a  mandamus  to  juftices  to  appoint 
ovcrfecrs,  it  muft  be  cxprcfsly  fworn,  that  the 
place  in  queftion  eithrr  is,  or  is  reputed  to  be  a 
vill.      R.  V.  Juftices  of  Bidfordjhire^  167. 

R.  V,  Juftices  of  Peterborough.  238 

2.  Where  it  is  doubtful  whether  a  place  is  legally 
and  equally  a  vill,  it  is  enough  to  juftify  an  ap- 
pointment of  overfeers  for  fuch  place,  that  the 
SefSont  return  it  fo  by  reputation.  R.  v.  In- 
habitants of  Eyford.  542 

VOIDABLE. 
I.  Vide  Indenture,  No.  4. 


{     W. 

WAGES. 

1.  Vide  Hiring  and  Service,  No.  3. 

2.  Vide  Abatement,  No.  i. 

3.  A  weekly  refervation  of  wages  does  not  of  itfclf 
determine,  whether  a  contrail  is  weekly  or  an- 
nual ;  but  this  muft  be  colleAed  from  the  cir- 
cun  ftances  attending  the  contra^.  R,  v.  In^ 
habitants  of  Seaton  and  Beer*  44^ 

WIDOW. 

!•  ^i/^QuARANTINE^  No.  U 


WIFE. 

1.  On  removal  of  a  wife^  it  is  enough  in  the  firft 
inftance,  to  prove  her  maiden  fettlement.  iZ.  v. 
Lihabitants  of  Ryton^  Page  39.  So  of  widow m 
R*  V.  Inhabitants  of  Woodsford.  236 

2.  Removal  of  a  woman,  as  a  wife,  imports  that 
it  is  to  her  hufband's  fettlement.  IS.  v.  Inha* 
hitants  of  Hinxwsrth.  42 

3.  In  the  firft  inftance,  it  is  enough  to  (hew  a 
woman's  fettlement  before  marriage :  and,  if  it 
were  not,  to  know  only  that  her  hufl>and  was 
born  in  Yorklhire,  is  information  of  a  nature  too 
loofeand  general,  to  make  an  infl[uiry  after  him 
there  neceftary.  R^  v.  Inhabitants  of  Henfing^ 
ham*  206 

4.  The  removal  of  a  woman  to  the  place  of  her 
fettlement,  if  in  point  of  fa£l  (he  is  a  wife,  though 
fuch  addition  is  not  given  to  her  in  the  order  of 
removal,  is  concluiive  upon  the  fettlement  of  the 
huftsand.     R,  v«  Inhabitants  of  Towcefter^     497 

5.  Vide  Purchase,  No.  %*  Declarations, 
No.  u 


WITNESS. 

I.  It  is  no  objedion  to  the  leftimony  of  in  inha- 
bitant of  a  parifli,  who  is  liable  to  be  rated,  but 
not  rated  in  fadi,  that  he  har  an  intereft  in 
penalties  to  be  recovered  by  his  teftimony.  R, 
V.  CottreU.  551 


WORKHOUSE. 

I.  Vide  Bastard^  No*  4.    Emancipatiok^ 
No.  3. 


THE    END. 
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E  R^^  T  A. 

Page  389. 1.  1 1,  for  «« game.    The"  r^^«  game,  the" 

392«  1.  4.  for  ^  to  convifi  and"  read  *-  um^lTcom plaint  made  to  him  upon 
oath  &c.  to  ifTue  his  warrant  to  bpmg  fuch  perfon  fo  complained  of 
before  him,  and,  if  the  perfon  fov^m plained  of,  be  conviAed  before 
him  or  any  other  juftice  &c.  bv/ine  oath  of  one  or  more  credible  wit* 
nefs  &c/*  ^^        . 

395.  1.  22.  for  «  or  incloftd  or**  nadJ^^MX  alleging  it  to  be  other  inclofel 

ground  and"  ^ 

426.  in  mar^irf^l  note^y^r  «  Fii\dprtf^'  riad  "  Melbourn" 
443.  Note  [^].  I.  4.  after  *^  poltyiadd  «  p.  489,  Thames  Ditton  poft, 

516.  St.  Mary,  Guildford,  4}^5ai«'' 
Jiid.  At  the  end  of  the  note  add — *<  This  cafe  is  reported  in  5  Durnf.  and 
£aft  447.    And  fee  to  this  pointy  In  the  cafe  of  an  apprentice,  the  K« 
V.  the  Inhabitants  of  St.  Miclu^'s  Bath.  Burr.  Scttl.  Caf.  731.  Conft. 
618."  % 

453. 1.  2  &  3.  for  «  Smith"  r^^/H'Snaith" 
468.  At  the  end  of  the  note  (jtV/ir  *«  1776"  read  «  150/ 
480.  Note  [a],  1.  i9./ar  ^^JETitS;"  read  **  M,  1786" 
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